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PREFACE. 


An  attempt  by  a  resident  in  a  distant  colony  to  expound 
the  system  of  Parliamentary  Government,  as  administered 
in  the  Mother  Country,  may  call  for  some  explanation. 
I  venture,  therefore,  to  prefix  to  my  work  a  few  personal 
remarks. 

More  than  twenty-five  years  ago,  when  in  the  service  of 
the  House  of  Assembly  of  Upper  Canada,  as  an  assistant 
in  the  Provincial  Library,  I  was  induced  to  compile  a 
Manual  of  Parliamentary  Practice  for  the  use  of  the 
Legislature.  The  valuable  treatise  of  Mr.  May,  on  the 
*  Usage  of  Parliament,'  had  not  then  appeared ;  and  no 
work  then  published  was  suflSciently  elementary  and 
comprehensive  to  be  of  any  service  to  our  colonial  legis- 
lators in  the  performance  of  their  parliamentary  duties. 
My  little  volume,  although  the  crude  and  imperfect  pro- 
duction of  a  very  young  man,  was  received  with  much 
favour  by  the  Canadian  Parliament.  At  the  first  meeting 
of  the  Legislature  of  United  Canada,  in  1841,  the  book 
was  formally  adopted  for  the  use  of  members,  and  the 
cost  of  its  production  defrayed  out  of  the  public  funds. 

It  was  in  the  same  year,  and  immediately  after  the 
union  of  the  two  Canadas,  that '  responsible  government ' 
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was  first  applied  to  our  colonial  Constitution.  In  carrying 
out  this  new,  and  hitherto  untried,  scheme  of  colonial 
government,  many  difficult  and  complex  questions  arose, 
especially  in  regard  to  the  relations  which  should  subsist 
between  the  popular  chamber  and  the  ministers  of  the 
crown.  Upon  these  questions,  my  known  addiction  to 
parliamentary  studies,  together  with  my  official  position  as 
one  of  the  librarians  of  the  Legislative  Assembly,  caused 
rae  to  be  frequently  consulted.  I  speedily  became  aware 
that  then,  as  now,  no  work  previously  written  on  the 
British  Constitution  undertook  to  supply  the  particular 
information  required  to  elucidate  the  working  of '  respon- 
sible' or  '  parliamentary'  government.  For,  aU  preceding 
writers  on  this  subject  have  confined  themselves  to  the 
presentation  of  an  outside  view,  or  general  outline,  of  the 
political  system  of  England.  There  is  nowhere  to  be 
found  a  practical  treatment  of  the  questions  involved  in 
the  mutual  relations  between  the  Crown  and  Parliament, 
or  any  adequate  account  of  the  growth,  development,  and 
present  functions  of  the  Cabinet  Council.  In  the  words 
of  Lord  Macaulay  (History  of  England,  iv.  437),  *no  writer 
has  yet  attempted  to  trace  the  progress  of  this  institution, 
an  institution  indispensable  to  the  harmonious  working  of 
our  other  institutions.* 

My  own  researches  in  this  field  enabled  me  to  accumu- 
late a  mass  of  information  which  has  proved  of  much 
utility  in  the  settlement  of  many  points  arising  out  of 
responsible  government.  I  was  frequently  urged,  by 
persons  whose  opinions  were  entitled  to  respect,  to  digest 
and  arrange  my  collections  in  a  methodical  shape.  The 
fact  that  the  greater  part  of  my  notes  had  been  collected 
when  engaged   in  the  investigation  of  questions  not  of 
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mere  local  or  temporary  significance,  but  capable  of 
general  application,  led  me  to  think  that,  if  the  result 
were  embodied  in  the  form  of  a  treatise  on  parliamentary 
government  as  administered  in  Great  Britain,  it  might 
prove  of  practical  value  both  in  England  and  her 
colonies;  and  that  in  the  constitutional  states  of  con- 
tinental Europe  it  might  serve  to  make  more  clearly 
known  the  peculiar  features  of  that  form  of  government^ 
which  has  been  so  often  admired,  but  never  successfully 
imitated.  I  therefore  determined  to  avail  myself  of  the 
resources  of  the  well-stored  library  under  my  charge,  and 
attempt  the  compilation  of  a  work  which,  while  trenching 
as  little  as  possible  on  ground  already  worthily  occupied 
by  former  writers,  should  aim  at  supplying  information 
upon  branches  of  constitutional  knowledge  hitherto  over- 
looked. 

I  proposed  at  first  to  prepare,  more  especially  for 
colonial  use,  a  manual  which  should  include  a  disserta- 
tion upon  the  pecuhar  features  of  '  Eesponsible  Govern- 
ment '  in  the  colonies.  But  I  decided,  after  much  re- 
flection on  the  subject,  to  change  my  plan,  and  to  con- 
fine myseK  to  the  exposition  of  parliamentary  govern- 
ment in  England.  I  arrived  at  this  conclusion,  firstly, 
from  a  conviction  that  the  safest  guide  to  the  colonies, 
whose  institutions  are  professedly  modelled  upon  those 
of  the  mother  country,  will  be  foimd  in  a  detailed  account 
of  the  system  which  prevails  in  the  parent  state ;  and, 
secondly,  because  parliamentary  government  in  our  colo- 
nies is  still  in  its  infancy,  and  its  success  is  as  yet  but 
problematical.  ^  The  well-understood  wishes  of  the 
people,  as  expressed  through  their  representatives,'  has 
indeed  been  the  acknowledged  maxim  of  colonial  rule ; 
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and,  so  far  as  they  are  applicable  to  colonial  society,  the 
principles  of  the  British  Constitution  have,  in  the  main, 
been  faithfully  carried  out.  But  it  is  easy  to  foresee  that 
some  considerable  modifications  must  at  no  distant  day 
be  introduced  into  the  febric  of  colonial  government,  to 
enable  it  to  resist  the  encroachments  of  the  tide  of  demo- 
cratic ascendancy,  which  is  everywhere  uprising,  and 
tlireatening  to  overwhelm  'the  powers  that  be.'  Most 
of  the  British  colonies  still  enjoy  the  advantage  of  an 
immense  extent  of  unoccupied  territory,  affording  to  in- 
dustrious men  of  the  humblest  class  the  opportunity  of 
becoming  landowners,  and  of  achieving  a  degree  of  com- 
fort and  independence  which  naturally  inclines  them  to 
be  supporters  of  law  and  order.  Nevertheless,  from  an 
observation  of  the  working  of  our  mimicipal  institutions 
in  Canada,  and  of  the  characteristics  and  results  of  respon- 
sible government  in  the  British  dependencies  generally, 
it  is  evident  that  the  democratic  element  is  everywhere 
gaining  the  mastery,  and  is  seeking  the  overthrow  of  all 
institutions  that  are  intended  to  be  a  check  upon  the 
popular  wiU. 

The  great  and  increasing  defect  in  all  parliamentary 
governments,  whether  provincial  or  imperial,  is  the  weak- 
ness of  executive  authority.  It  may  be  difficult  to  con- 
cede to  the  governor  of  a  colony  the  same  amount  of 
deference  and  respect  which  is  accorded  to  an  English 
sovereign.  But  any  political  system  which  is  based 
upon  the  monarchical  principle  must  concede  to  the  chief 
ruler  something  more  than  mere  ceremonial  functions. 
It  is  the  tendency  of  the  age  in  which  we  live  to  relax 
the  bonds  of  all  authority,  and  to  deprive  all  rank 
and  station,   not  directly  derived   from  the  people,  of 
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the  influence  which  it   has  heretofore  possessed.     The 
hereditary  dignity  of  the  British  Crown  itself  has,  within 
the  last  half  century,  sustained  considerable  loss.      In 
popular  estimation  in  our  own  day  the  prerogatives  of 
royalty  are  accounted  as  well-nigh  obsolete ;  and  what- 
ever may  be  the  degree  of  affection  expressed  towards 
the  occupant  of  the  throne,  the  sovereign  of  England  is 
too  often  regarded  as  but  little  more  than  an  ornamental 
appendage  to  the  state,  and  her  rightful  authority  either 
derided  or  ignored.      These   erroneous   ideas,  it  need 
scarcely  be    said,   are  not  shared  by   any  who  have 
participated  in  the  direction  of  state  affairs.     But  they 
are  widely  diffused,  even  amongst  educated  men.     The 
true  position  of  the  sovereign  in  a  parliamentary  govern- 
ment may  not  appear  to  be  capable  of  exact  definition, 
because  much  will  always  depend  upon  the  personal 
character  of  the  reigning  monarch.     But  in  the  treat- 
ment of  this  difficult  question,  I  have  endeavoured  to 
reflect  faithftdly  the  views  of  the  most  experienced  states- 
men of  the  present  day  j  and  while  I  have  elsewhere 
claimed  for  the  popular  element  in  our  constitution  its 
legitimate  weight  and  influence,  I  have  here  sought  to 
vindicate  for  the  monarchical   element  its  appropriate 
sphere ;  being  convinced  that  the  functions  of  the  crown 
are  the  more  apt  to  be  unappreciated  because  their  most 
beneficial  operations  are  those  which,  whilst  strictly  con- 
stitutional, are  hidden  from  the  public  eye. 

Li  attempting  to  define  the  limits  between  the  autho- 
rity of  the  crown  and  that  of  the  legislature  under  parlia- 
mentary government,  I  have  never  relied  upon  my  own 
interpretations,  but  have  always  illustrated  the  matter 
in  hand  by  reference  to  the  best  opinions  recorded  in  the 
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debates  of  Parliament,  or  in  evidence  before  select  com- 
mittees of  either  House.  Such  testimony,  for  the  most 
part  from  the  lips  of  eminent  administrators  and  politi- 
cians now  living,  or  but  recently  deceased,  is  of  the 
highest  value,  especially  when  it  embodies  information 
upon  the  usages  of  the  constitution  which  had  not  pre- 
viously appeared  in  print.  It  is  in  the  abundant  use  of 
such  valuable  material,  never  before  incorporated  in  any 
similar  treatise,  that  the  chief  claim  of  my  work  to  public 
attention  must  consist. 

Notwithstanding  these  obvious  advantages,  I  am  deeply 
conscious  of  its  many  defects  and  shortcomings  ;  and  in 
submitting  it  to  the  fevourable  consideration  of  those 
to  whom  it  is  addressed,  I  can  only  plead,  as  an  excuse 
for  its  deficiencies,  an  honest  endeavour  to  supply  a  want 
which  must  have  been  often  experienced,  by  men  engaged 
in  public  life,  both  at  home  and  abroad. 


Alpheus  Todd. 
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PARLIAMENTARY   GOVERNMENT 

IN 

ENGLAND. 


GENEKAL  INTEODUCTION. 

The  pbtnciplb  of  a  constitutional  or  parliamentary  go-  Definition 
vemment  is  essentially  different  from  either  that  of  a  re-  meSIry 
public  or  of  a  despotism.     A  constitutional  king  is  not  govem- 
responsible  to  the  people,  but  he  is  bound  by  the  laws ;  ™^° ' 
he  is  not  free  to  govern  as  he  pleases,  but  must  rule  in 
conformity  to  the  recognised  usages  of  the  constitution, 
and  in  subjection  to  the  fundamental  laws  of  the  realm, 
which  regulate  and  define  the  rights  and  privileges  of 
all  classes  and  estates  therein. 

Society,  like  the  family,  is  of  divine  appointment ;  and 
headship,  in  either  case,  has  a  divine  origin.  In  a  par- 
liamentary government,  rule  and  authority  must  receive 
the  sanction  of  popular  consent,  though  it  does  not 
necessarily  emanate  from  the  will  of  the  people.  The 
obligation  of  a  king  to  rule  righteously  is  as  great  as  that 
of  a  people  to  obey  those  who  have  the  rule  over  them. 
It  is  indeed  more  difficult  to  control  and  punish  a 
sovereign  who  may  abuse  his  office  than  to  call  people 
to  account  for  treason  and  rebellion.     But  in  a  parlia- 
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mentaiy  government  the  kingly  power  is  subjected  to 
such  rigid  limitations  and  restraints  that  its  abuse  is 
difficult,  if  not  impossible.  The  axiom  that  the  king  can 
do  no  wrong,  is  necessary  for  the  protection  of  the  mon- 
archy from  injurious  aspersion  or  attack;  but  it  is  ren- 
dered innocuous,  as  a  means  of  oppression  or  misrule,  by 
the  recognition  of  the  doctrine  that  ministers  of  state  are 
responsible  for  every  exercise  of  kingly  authority.  These 
ministers  have  been  permitted  to  share,  with  their 
sovereign,  in  all  the  functions  of  royalty,  on  condition 
that  they  assume  a  full  responsibiUty  for  the  same,  before 
the  Parliament  and  people.  By  this  means,  the  services 
of  statesmen  in  whom  the  country  has  confidence,  and 
who  represent  the  varying  needs  of  the  age,  and  its 
progressive  intelligence,  are  secured  on  behalf  of  the 
empire ;  while  the  equilibrium  of  the  state  is  duly  pre- 
served, amidst  the  recurrent  changes  of  its  actual  rulers, 
by  the  permanence  of  the  monarchical  principle  in  the 
person  of  the  sovereign.  Such  is  the  theory  and  practice 
of  the  British  constitution. 

*  Since  the  estabUshment  of  parliamentary  government, 
the  ordinary  description  of  the  British  constitution,  as 
one  in  which  the  executive  power  belongs  exclusively  to 
the  crown,  whUe  the  power  of  legislation  is  vested  jointly 
in  the  sovereign  and  the  two  Houses  of  Parliament,  has 
ceased  to  be  correct,  unless  it  be  understood  in  a  legal 
and  technical  sense.  It  is  the  distinguishing  feature  of 
parliamentary  government  that  it  requires  the  powers 
belonging  to  the  crown  to  be  exercised  through 
ministers,  who  are  held  responsible  for  the  manner  in 
which  they  are  used,  who  are  expected  to  be  members  of 
the  two  Houses  of  Parliament,  the  proceedings  of  which 
they  must  be  able  generally  to  guide,  and  who  are  con- 
sidered entitled  to  hold  their  offices  only  while  they 
possess  the  confidence  of  Parliament,  and  more  especially 
of  the  House  of  Commons.'*    Through  the  instrument- 

*  Grey  on  Pari.  Govornmont,  4. 
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ality  of  the  cabinet,  as  a  connecting  link  between  the 
crown  and  Parliament,  a  close  union,  an  intimate  recip- 
rocal action,  has  been  effected    between  the  executive 
and   legislative    powers.      It  is  this   which    has   given 
peculiar  vitality  to  English  parliamentary  government. ** 
^4rb»ffieat  and  leading  principles  of  the  Britishj^onfititu-Bevointion 
tion,  as  now  interpreted^  are  th^rpihrp.  tl^p  pprsnnal  irre-^  °^  *^^^- 
sponsibility  of  the  king^^the  responsibility  of  ministers,  and 
the  inquisitorial  power  of  Parliament.  For  tjje  complete  re- 
cognition of  these  cardinal  principles,  the  nation  is  indebted 
to  the  statesmen  who  effected  the  Eevolution  of  1688.* 

Prior  to  that  epoch,  the  government  of  England  was  oovem- 
mainly  carried  on  by  virtue  of  the  royal  prerogative,  ^*°*^y 
that  is  to  say,  by  the  king  in  person,  witli  the  advice  tive. 
and  assistance  of  ministers  appointed  by  himself,  and  who 
were  responsible  to  the  sovereign  alone  for  the  ordinary 
conduct  of  pubUc  affairs ;  whilst  they  were  amenable  to 
Parliament  for  any  direct  abuse  of  their  ftmctions.  Under 
this  system,  Parhament  had  no  voice  in  the  selection  of 
ministers  of  the  crown,  and  whenever  they  entertained 
adverse  opinions  in  regard  to  questions  of  administration, 
they  had  no  means  of  making  those  opinions  known,  ex- 
cept by  retrospective  complaint  and  remonstrance.     This 
occasioned  frequent  contests  between  the  crown  and  the 
Parliament,  which  sometimes  ended  in  civil  war. 

While  the  sole  executive  authority  of  the  realm  was 
possessed    by  the  king — ^in   whom,  together  with  his 


*  SeeBagehot  on  the  Cabinet,  Fort-  been  well  observed  hj  a  recent  poli- 

nightly  Review,  No.  1,  p.  9.  tical  writer,  that, '  Pnor  to  1688,  the 

«  We  have  the  ^re&t  Lord  Cam-  theory  of  our  constitution  was,  that 

den^B    authority    for  asserting  that  the  crown  was  limited,  and  that  its 

*The  Revolution  restored  this  con-  powers  were  checked  by  the  Houses 

stitution  to  its  first  principles ;  it  did  of  Parliament ;  but  this  theory  was 

no  more.  It  did  not  enlarge  the  liberty  not  always  recognised  by  the  king  in 

of  the  subject,  but  gave  it  a  bettor  practice.     The  Revolution  of  1688 

eecurity.  It  neither  widened  nor  con-  brought  the  theory  and  practice  into 

tracted  the  foundation,  but  repaired  harmony.    Since  that  time  the  crown 

and  perhaps  added  a  buttress  or  two  has  never  attempted  to  govern  with- 

to  the  fabric' — HowelTa  St.  Trials^  out    Parliament* — JEdtJib.  Rev,  vol. 

xix.  1068.     To  the  same  effect,  it  has  cix.  p.  276. 
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ministers  and  officers  of  state,  was  vested  the  exclusive 
right  of  administering  the  laws  of  the  land — the  legis- 
lative authority  was  divided  between  three  co-ordinate 
powers,  the  King,  the  House  of  Lords,  and  the  House  of 
Commons.  Each  of  these  branches  of  the  one  Parlia- 
ment enjoyed  an  equaUty  of  rights,  and  had  a  deUberate 
choice  of  assent  or  dissent  to  every  legislative  measure. 
Balance  of  So  loug  as  this  form  of  government  prevailed,  it  was 
throonsti-  customary  to  assume  as  an  axiom,  that  the  well-being  of 
tution.  the  EngUsh  commonwealth  consisted  in  the  preservation 
of  the  balance  of  power  between  these  co-ordinate 
branches  of  the  supreme  ParUament,  so  that  any  abuse  of 
authority  on  the  part  of  one,  might  admit  of  correction 
by  the  interposition  of  the  authority  of  another  branch. 
For  example,  the  power  of  the  two  Houses  of  Parliament 
to  frame  laws  was  presumed  to  be  held  in  check  by  the 
king's  negative,  which  could  always  be  interposed  to 
prevent  the  adoption  of  an  unwise  or  unnecessary  statute. 
Again,  the  arbitrary  exercise  of  the  king's  right  of  veto 
was  itself  restrained  by  the  power  which  Parliament 
possessed  of  refusing  a  grant  of  supplies  for  the  service  of 
the  crown.  On  the  other  hand,  freedom  of  speech, 
though  nominally  conceded  to  Parliament  from  a  very 
early  period,  was  not  invariably  respected  by  the  crown. 
In  some  instances,  even  the  Tudor  monarchs  went  the 
length  of  charging  the  Speaker  of  the  Commons  to  forbid 
members  from  meddling  with  matters  of  state.  Occasion- 
ally we  read  of  free-spoken  representatives  being  cited 
before  the  Privy  Council,  interrogated  and  reprimanded, 
or  sent  to  the  Tower.  In  self-defence,  the  Commons 
adopted  a  standing  order  for  the  exclusion  of  strangers 
during  debate,  and  making  it  punishable  to  repeat  out  of 
doors  what  had  passed  within.**  And  in  order  to  main- 
tain the  due  independence  of  the  legislative  chambers,  it 


•*  Macaulay,  Hist,  of  Eng.  vol.  iii.  p.  643 ;  Park's  Dogmas,  p.  104  j  May, 
Pari.  Prac.  c.  4. 
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was  held  to  be  an  infringement  of  constitutional  privilege 
for  the  king  to  take  the  initiative  in  legislation  by  sub- 
mitting any  Bills  to  the  consideration  of  the  two  Houses 
— save  only  acts  of  grace  and  pardon — or  even  for  the 
sovereign  to  take  formal  notice  of  any  resolution  or  pro- 
ceeding of  Parliament  which  did  not  affect  the  interests  of 
the  crown,  until  the  same  had  been  regularly  communi- 
cated to  him  for  his  concurrence." 

This  waa  the  doctrine  and  usage  of  the  English  consti-  Contrast 
tution  which  prevailed  before  the  era  of  parhamentary  thethooTy 
government ;  and  notwithstanding  the  fundamental  alter-  p^^ice  of 
ations  that  have  since  taken  place  in  constitutional  prac-  the  consti- 
tice,  this  is  still  the  theory  of  the  British  government, 
as  expounded  by  Blackstone,  Paley,  De  Lolme,  and  other 
text-writers  of  a  later  date.  And  yet  how  strikingly  is 
this  theory  at  variance  with  the  recorded  facts  of  our 
Parhamentary  history  for  the  past  century  and  a  half! 
While  for  many  generations  the  forms  of  the  ancient  con- 
stitution of  England  have  continued  unchanged,  the  prin- 
ciple of  growth  and  development  has  been  at  work,  and 
has  silently  effected  numerous  and  important  alterations 
in  all  our  governmental  institutions.  For  instance,  the 
prerogative  of  the  crown  to  veto  obnoxious  measures 
presented  for  its  sanction  by  the  Legislative  Chambers 
has  never  been  invoked  since  the  reign  of  Queen  Anne. 
The  undoubted  right  of  the  Commons  to  withhold  sup- 
plies from  the  crown  has  not  been  exercised  in  a  single 
instance  since  the  Eevolution  of  1688.  All  important 
public  bills  are  now  submitted  to  Parhament  by  ministers 
of  the  crown,  with  the  avowed  sanction  and  express 
authority  of  the  sovereign ;  and  it  has  become  a  recog- 
nised and  prominent  part  of  the  functions  of  the  king's 
ministers  that  they  shall  be  able  to  lead  and  control  the 
two  Houses  of  Parhament,  and  to  carry  on  the  govern- 
ment therein,  by  themselves  undertaking  the  oversight 


•  Hate.  Prec.  vol.  ii.  p.  35(5. 
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and  direction  of  the  entire  mass  of  public  legislation. 
Moreover,  the  exercise  of  every  branch  of  the  royal  pre- 
rogative is  now  subjected  to  free  criticism  in  both  Houses 
of  Parliament ;  and  although  the  standing  orders  for  the 
exclusion  of  strangers  are  still  retained,  they  are  practi- 
cally a  dead  letter;  and  so  much  publicity  is  allowed 
to  the  debates  and  proceedings  as  to  justify  the  saying 
that  *  the  entire  people  are  present,  as  it  were,  and  assist  in 
the  deliberations  of  Parliament/'  As  a  natural  conse- 
quence of  these  momentous  changes,  harmony  has  been 
established  between  the  executive  and  legislative  powers, 
in  place  of  the  jealousy  and  spirit  of  antagonism  which 
usually  characterised  the  former  system. 
A  proof  This  wide  discrepancy  between  theory  and  practice — 

^gie  in  betiween  the  ordinary  functions  of  the  several  branches 
the  coDBti-  of  the  legislature  as  defined  in  our  old  constitutional 
text-books,  and  the  modern  usages  in  respect  thereto, 
affords  unmistakeable  proof  that  the  constitution  itself 
has  really  undergone  a  material  alteration  within  the  last 
150  years,  albeit  these  changes,  for  the  most  part,  have 
been  unnoticed  by  political  writers.  Formerly  the  obso- 
lete privileges  above  enumerated  were  regarded  as  so 
many  proofs  of  an  admirable  system  of  'checks'  and 
*  balances  of  power,*  whereby  the  different  parts  of  our 
complex  political  system  were  maintained  in  equipoise. 
They  now  remain  as  mere  indications  of  ancient  land- 
marks, which  have  ceased  to  be  effectual  restraints  in  the 
existing  development  of  our  institutions. 
Dormant  And  here  it  may  be  remarked,  parenthetically,  that 
STcroTra  because  the  crown  and  the  House  of  Lords  are  pre- 
and  LortU.  cludcd  by  modcHi  constitutional  usage  from  making 
direct  use  of  the  powers  which  originally  appertained  to 
them  as  distinct  and  independent  branches  of  the  legisla- 
ture, it  must  not,  tlierefore,  be  assumed  that  they  are  but 
of  small  account  in  their  separate  and  individual  capacity. 
Their  ancient  riglits,  though  dormant,  have  never  been 

'  May,  Uonst  Hist.  vol.  i.  p.  429. 
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disallowed ;  but  are  still  held  in  reserve,  m  case  of  any 
sudden  or  violent  attack  upon  their  new  mode  of  opera- 
tion. This  may  surely  be  affirmed  of  the  royal  veto,  in 
the  present  state  of  our  constitutional  system,  although, 
as  a  matter  of  constitutional  practice,  the  system  of  par- 
liamentary government  has  fortunately  done  away  with 
the  necessity  for  collisions  between  the  crown  and  the 
people  on  questions  of  pubhc  poUcy  or  internal  admi- 
nistration, and  has  caused  all  such  matters  to  be  decided 
within  the  walls  of  Parliament  by  the  relative  strength  of 
existing  political  parties.  The  same  principle  holds  good 
in  regard  to  the  two  Houses  of  Parliament.  While  no 
formal  alteration  has  taken  place  in  the  original  limits  of 
authority  between  the  two  co-ordinate  and  co-equal 
chambers  of  the  legislature,  and  it  is  now  generally  con- 
ceded that  the  proper  function  of  the  House  of  Lords  is 
not  to  take  a  prominent  part  in  the  initiation  of  public 
Bills,  but  to  control,  revise,  and  amend  the  measures  of 
legislation  which  have  received  the  sanction  of  the  House 
of  Commons, — ^nevertheless,  if  need  be,  it  would  be  per- 
fectly competent  for  the  House  of  Lords  to  claim  its 
ancient  privileges,  and  to  assume  a  more  active  share  in 
the  origination  of  measures  which  concern  the  general 
welfare  of  the  community. 

The  principal  change  effected  by  the  development  of  Honse  of 
the  English  constitution  since  the  Eevolution  of  1688  SZ^Tr- 
has  been  the  virtual  transference  of  the  centre  and  force  liameutary 
of  the  state  from  the  crown  to  the  House  of  Commons,  mmt^' 
Instead  of  prerogative  government  we  now  have  parlia- 
mentary government.     Instead  of  the  will  of  the  crown 
being  either  paramount,  or  else  engaged  in  direct  conflict 
with  the  other  branches  of  the  legislature,  we  now  find 
the  constitutional  influence  of  the  crown,  and  of  the  great 
Landowners,  exerted  in  the  House  of  Commons,  through 
the  instrumentality  of  members  who  obtain  seats  therein, 
expressly  in  order  that  they  may  uphold  and  carry  out 
that  influence.     The  introduction  of  members  into  the 
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House  of  Commons  for  such  a  purpose,  however  at  va- 
riance it  may  be  with  the  abstract  idea  of  popular  repre- 
sentation, has,  indeed,  become  essential  and  of  vital 
consequence  to  the  maintenance  of  monarchical  institu- 
tions in  Great  Britain.  Curtailed  in  the  exercise  of  their 
original  rights,  as  independent  branches  of  the  legislature, 
it  has  become  impossible  for  the  crown  and  the  nobles  to  re- 
tain their  legitimate  share  in  the  government  of  the  country 
unless  they  are  both  fairly  represented  in  that  assembly 
wherein  the  supreme  pohtical  power  of  the  state  is  now 
concentred.  This  result  has  been  attained  by  the  growth 
of  a  system  under  which  each  of  the  three  co-equal 
elements  of  the  crown,  the  aristocracy,  and  the  com- 
monalty,—  representing  respectively  the  principles  of 
authority,  of  stability,  and  of  progress,  —  have  been 
effectually,  if  not  formally,  incorporated  into  the  Com- 
mons' House  of  Pariiament. 

By  the  introduction  of  the  king's  ministers  into  Parlia- 
ment, which  was  accomplished  in  the  reign  of  William 
HE.,  the  monarchical  element  in  the  constitution  began  to 
make  itself  felt  in  the  House  of  Commons.  The  great  ad- 
vantages of  this  step  were  not  at  first  appreciated,  even  by 
its  promoters ;  but  they  gradually  became  apparent  in  the 
harmonious  working  of  the  machinery  of  government. 
As  a  natural  consequence,  it  necessitated  a  recourse  by  the 
rival  factions  on  both  sides  to  a  system  of  party  organiza- 
tion, in  order  to  give  strength  and  consistency  to  their  en- 
deavours. *  For  parhamentary  government  is  essentially 
a  government  by  means  of  party,  since  the  very  condition 
of  its  existence  is  that  the  ministers  of  the  crown  should 
be  able  to  guide  the  decisions  of  ParUament,  and  espe- 
cially of  the  House  of  Commons ;  and  all  experience 
proves  that  no  popular  assembly  can  be  made  to  act 
steadily  under  recognised  leaders  except  by  party  organi- 
zation.' ^    Seats  in  the  House  of  Commons  for  the  king's 

«  GroY,  Pari.  Govt,  new  e<L  1864,    of  party,  Austin,  Plea  for  the  Consti- 
p.49.     bee  further,  as  to  the  benefits    tution,  p.  34j  ^Park's  Lectures,  pp. 
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ministers  and  their  adherents  were  obtainable  from  the 
first  by  means  of  various  small  boroughs,  which  were  under 
the  direct  control  of  the  Treasury,  and  of  other  boroughs 
which  were  subject  to  the  influence  of  certain  great 
£umlies  or  wealfliy  proprietors,  who  were  willing  to  dis- 
pose of  the  same  in  support  of  an  existing  administration. 
Thus  the  government  for  the  time  being  were  always  able 
to  conmiand  from  forty  to  fifty  seats  in  a  new  Parhament, 
in  addition  to  the  natural  strength  of  the  party  they 
represented.^ 

In  like  manner,  the  holders  of  landed  property  through-  Property, 
out  the  country,  and  especially  the  great  hereditary  aris-  ^ere?™ 
tocracy,  were  able,  in  their  own  behalf,  to  control  many  presented 
of  the  smaller  constituencies.     The  commanding  influence  Commons. 
thus  exercised  by  the  crown,  and  the  landed  gentry  of  the 
kingdom,  over  the  election  of  members  of  the  House  of 
Commons,  appears  at  first  sight  to  be  a  departure  from 
the  strict  rule  of  representation  in  a  popular  assembly. 
The  case  however  assumes  a  very  difierent  aspect  when  it 
is  considered  that  property,  not  nimoibers,  has  been  hitherto 
the  acknowledged  basis  of  representation  in  the  House  of 
CSommons.*     It  is  true  that  the   direct   interference  of 
peers  (as  such)  at  elections  is  declared  by  a  standing  order 
to  be  a  high  breach  of  the  privileges  of  the  House  of 
Commons  ;^    nevertheless,  it  has  been  admitted  by  the 
most   eminent  constitutional  authorities,  including  the 
names  of  Lord  John  Eussell,  Sir  Robert  Peel,  and  Lord 


61, 128;  Fraser's  Magazine,  August,  *»  Grey,  Pari.  Govt,  new  ed.  p.  227. 

1863;    Mr.  Disraeli's    speeches,    in  '  See  Russell,  En^.  Const,  new  ed. 

Han&  Deb,  toI.  diiL  p.  1304 ;  Und.  yoL  1865,  pp.  xxxL-xxxTi.  The  registered 

cIxxIt.  p.  1221;  and  seethe  Edin-  electors  of  Great  Britain  are  ]|^045,000, 

burgh  Keview,  yol.  cyiii^.  277,  in  out  of  a  population  of  raUier  oyer 

reply  to  an  article  in  the  Westminster  twenty  million  persons.    Edinburgh 

Review  forApril,  1858,  condemnatory  Rev.  July,  1865,  p.  281.    It  is  esti- 

of  party  government.   The  arguments  mated  that  by  the  existing  suffirage 

against  party  government  are  summed  the  working  class  are  able  to  com- 

up  in  lx>rd  iBrougham's  Essay  on  the  mand  more  than  one  fourth  of  the 


Effects  of  Party,  m  his  Hist  Sketches    whole  borough  constituency. — Hans, 
of  the    Statesmen  of  the  Time  of    Deb.  vol.  clxxxii.  pp.  1238, 1410. 
George  UL  J  S.  0.  H.  of  C.  Nos.  416,  417. 
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Palmerston,  that  there  is  '  a  customary  and  due  influence ' 
exercised  by  landlords  over  their  tenantry,  in  the  choice 
of  members  to  serve  in  the  House  of  Commons,  which  is 
perfectly  legitimate,  and  will  always  exist.  Occasional 
complaints  have  been  made  to  the  House,  imder  peculiar 
circumstances,  of  the  infringement  of  the  standing  order 
by  peers,  but  the  House  has  always  evinced  great  reluct- 
ance to  proceed  thereon.  For,  in  fact,  the  influence  which 
is  exercised  by  peers  is  mainly  that  which  rightfully  apper- 
tains to  them  as  the  guardians  and  representatives  of  vast 
hereditary  estates,  and  it  is  impossible  to  dissociate  the 
individual  peer  from  the  landed  proprietor.  *"  In  a 
monarchical  government,  property  must  necessarily  be  in 
the  hands  of  the  few ;  and  '  the  law-maker  must  be  a  pos- 
sessor of  property,  because  the  end  of  all  legislation  is  the 
security  of  property.'  *  The  extent  to  which  the  in- 
fluence of  property  prevails  in  England  at  the  present 
time  is  very  considerable,  notwithstanding  the  disfran- 
chisement of  so  many  small  boroughs  by  the  Eeform  Bill. 
This  influence  is  more  or  less  exerted  in  every  consti- 
tuency ;  but  it  is  only  in  the  counties  and  in  certain  of  the 
smaller  boroughs  that  it  usually  afiects  the  result  of  the 
elections.  The  larger  manufacturing  towns  and  cities  are 
generally  imder  the  control  of  the  commercial  or  manu- 
facturing interests.  Nevertheless,  it  has  been  computed 
in  a  work  which  has  recently  appeared,  upon  the  '  Great 
Governing  Families  of  England,'  that  the  thirty-one  fami- 
hes  therein  enumerated  '  supply  at  this  moment  one  clear 
fourth  of  the  English  House  of  Commons.'  "" 

*  See  Mirror  of  Pari.  Aufl:uflt  6,  States,  where  a  Dearly  uniyersal  suf- 

1S32,  p.  3588 ;  Hans.  Deb.  vol.  Ixxxiii.  fi<age  prevails,  the  landed  interest  is  so 

p.   1167  ;  (bid,  vol.  xcv.  pp.   1067,  powerful,  owing  to  the  almost  uni- 

1354;  t&»U  vol.  clix.  p.l669;t5u^.voL  versal   possession  of  property,  that 

clxxiv.  pp.  933,  945 ;    May's  Pari.  '  the  great  mass  of  the  fanners,  when 

Prac  ed.  1863,  p.  601,  n,  j  Macmillan's  <A«y  choose  to  exert  themselves,  are  able 

Magazine,  Apnl,  1865,  p.  476 ;   and  to  overrule  the  mob  of  the  cities,  and 

Lord   Palmerston's    speech   on   the  decide  the  policy  of  the  nation.' — 

Ballot,  Hans.  Deb.  June  16, 1865.  Ooldwm  Smith,  in  Macmillan's  Mag. 

»  Letter  to  Mr.  Bright,  by  Henry  April.  1865,  pp.  418,  424. 
Drummond,  M.P.,  1858,  p.  86.    It  is        ""  Sanford  and  Townsend's  Great 

remarkable  that  even  in  the  United  GovemingFamilies  of  England,  2  vols. 
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And  here  it  may  be  well  to  notice  the  important  ser-  Nomina- 
vices  which  have  been  heretofore  rendered  to  the  state  boroughs. 
through  the  instnimentahty  of  the  smaller  or  nomination 
boroughs.  Some  of  the  ablest  and  most  uncompromising 
advocates  of  parUamentary  reform  have  freely  admitted 
that  we  are  indebted  to  these  boroughs  for  the  introduc- 
tion into  the  House  of  Commons  of  many  of  its  most  emi- 
nent and  useful  members,  who  could  not  otherwise  have  ob- 
tained entrance  there ;  and  for  the  representation  in  Parlia- 
ment of  various  classes  and  interests  which  would  else  have 
failed  to  acquire  the  weight  and  influence  therein  to  which 
they  are  justly  entitled.  The  nomination  boroughs  have 
also  served  to  redress,  in  however  irregular  a  manner,  the 
balance  of  authority  between  the  several  branches  of 
Parliament,  which  would  else'  have  been  overthrown  by 
the  increasing  power  of  the  Lower  House.  This  is  em- 
phatically true  of  the  legitimate  authority  and  influence  of 
the  crown  in  the  House  of  Commons,  which  has  been 
maintained,  under  our  parhamentary  system,  chiefly  by 
means  of  the  control  exercised  by  government  over 
certain  of  the  smaller  constituencies.*"  For,  as  a  general 
rule,  nearly  all  our  ministers  of  state,  and  eminent 
politicians  of  the  class  out  of  which  ministers  are  neces- 
sarily chosen,  have  been  indebted  to  the  small  boroughs 
for  a  seat  in  ParUament.  Even  when  able  to  command 
a  county  constituency,  ministers  of  the  crown  have 
generally  preferred  to  represent  smaU  boroughs,  on 
account  of  the  comparative  immunity  thereby  obtained 
from  the  incessant  demands  upon  their  time  and  attention 
on  behalf  of  their  constituents,  which  is  so  great  a  tax 
upon  members  who  represent   populous  constituencies. 

London,  1865,  pp.  3-20.    In  the  new  gives  a  total  of  one- third  of  the  House 

House  of  Commons,  chosen  in  1866,  of    Commons  connected    with    the 

including  four  Irish  Peers,  there  were  peerage. —  Macmilkm's    Mag,    Feb, 

no  less  than  134  members  of  noble  1806,  p.  344. 

£unilie8  (chiefly  sons  of  noblemen)        »  Grey,  ParL  Govt.  p.  196 ;  Rus- 

elected,  and  83  other  members  who  sell,  Eng.  Const,  pp.  xxxv.  xlix. ; 

were  connected  by  marriage  or  close  Austin,  Plea  for  the  Const,  p.  28. 
relationship  with  noble  families.  This 
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Thus,  when  Mr.  Canning  waa  appomted  Foreign  Secretary, 
and  leader  of  the  House  of  Commons,  in  1822,  he  retired 
from  the  representation  of  Liverpool,  and  was  elected  for 
the  borough  of  Harwich,  considering  that  the  duties  en- 
tailed upon  him  as  member  for  that  great  commemal 
town  were  incompatible  with  the  faithful  discharge  of  his 
functions  as  a  minister  of  state.**  In  like  manner.  Sir 
Eobert  Peel,  Lord  Palmerston,  Lord  Stanley,  Sir  G.  Grey, 
Sir  StaflTord  Northcote,  and  other  noted  parliamentary 
leaders,  have  almost  invariably  sat  for  small  boroughs, 
and  have  refused  to  represent  large  constituencies.  Again, 
statesmen  of  the  highest  eminence  who,  through  their 
connexion  with  great  governing  families,  have  obtained 
seats  for  counties,  have  not  seldom  been  obliged  to  resort 
to  boroughs  in  order  to  retain  a  seat  in  ParUament  when 
they  have  chanced  to  incur  the  displeasiu'e  of  their 
numerous  electors.  For  example,  in  1835,  Devonshire 
rejected  Lord  John  Russell,  and  compelled  him  to  seek 
a  refuge  in  Stroud ;  in  1834  Lord  Palmerston  was  defeated 
in  Hampshire,  and  afterwards  sat  [for  Tiverton ;  in  1852 
Sir  G.  C.  Lewis  was  defeated  in  Herefordshire,  and  was 
obUged  to  have  recourse  to  Eadnor ;  in  1847  Macaulay 
was  defeated  at  Edinburgh,  and  kept  out  of  Parliament 
for  five  years.  It  has  been  computed  that  out  of  some 
sixty-three  members,  in  the  last  House  of  Commons,  who 
either  held,  or  were  qualified  to  hold,  the  highest  adminis- 
trative offices,  by  far  the  greater  proportion  represented 
small  constituencies.  The  more  populous  boroughs  only 
contributed  one-fifteenth  of  this  governing  element.^  In 
fact,  it  is  notorious  that  there  has  been,  of  late  years,  a 
decided  and  increasing  disposition  on  the  part  of  large 
boroughs  to  make  choice  of  local  celebrities,  or  persons  of 
limited  reputation,  to  represent  them  in  Parliament,  in 
place  of  electing  men  possessed  of  statesmanlike  qualities, 


•  Stapleton,     Canning     and    his        ^  See  Fraser'e  Magazine,  August, 
Times,  p.  334.     And  see  Grey,  Pari.     18C5,  p.  153. 
Govt,  new  ed.  p.  121. 
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or  administrative  experience.**  If,  therefore,  the  few 
remaining  small  boroughs  are  disfranchised,  it  will  become 
indispensably  necessary  to  find  some  other  mode  of 
entrance  into  the  House  of  Commons  for  the  great  states- 
men to  whom  the  administration  of  public  afiairs  is  or 
may  be  entrusted. 

It  has  been  justly  observed  that  *  the  history  of  the  Peculiar 
world   aflfords,   as  yet,  no   example   of  the  permanent  ceatf^our 
success  of  parliamentary  government  with  a  legislature  represen- 
formed  on  the  strict  principles  of  popular  representation.' '  system. 
The  House  of  Commons  owes  its  success  as  an  active  part 
of  the  supreme  authority,  and  its  peculiar  excellences, 
to  'what  are  regarded  as  defects  and  departures  from 
principle  in  our  representative  system ; '  and  '  it  is  chiefly 
by  means  of  these  defects  that  the  ministers  of  the  crown 
have  been  enabled  to  obtain  the   authority  they  have 
exercised  in  the  House  of  Commons.'  *    Able  to  rely  upon 
the  support  of  a  certain  number  of  stedfast  adherents, 
every  administration  in  turn  has  hitherto   possessed,  in 
general,  suflGicient  power  to  conduct  the  government  of 
the  country  consonantly  to  the  best  and  most  enlightened 
opinions,  even  though  in  opposition  to  popular  prejudices, 
or    superficial    ideas  which  might   temporarily  prevail 
throughout  the  kingdom.     The  policy  of  an  administration 
charged  with  the  government  of  the  British  empire  must 
indeed,  of   necessity,  be  a  reflex  of  the  best-informed 


^  See  UlustratiTe  tables,  in  Edinb.  land  is  wholly  unsuited  to  such  an 

ReTiew,  voL  cvi  pp.  273-277,  and  electoral  body.    A  government  that 

speeches  by  Mr.  Gladstone  and  Mr.  yields,  and  must  yield,  to  the  slightest 

Disraeli,  &c.,  Hans.  Deb.  vol.  clxxxiii,  wish  of  the  House  of  Commons,  is 

pp.  488,  874,  904, 1386,  J883,  1904.  only  possible  so  long  as  that  House  of 

'  Grey,  ParL  Govt  p.  67.  'Par-  Commons  is  the  organ  of  an  educated 
Hamentary  government  is  a  machine  minority.  Such  an  instrument  of  go- 
of the  most  exquisite  delicacy.*  vemment  has  never  yet,  in  the  history 
*  America  during  the  last  five  vears  of  the  world,  been  worked  by  a  legis- 
has  only  repeated  to  the  world  the  lature  chosen  by  the  lower  class/ — 
lesson  that  had  already  been  taught  Quar.  Review,  January,  1866.  p.  279. 
l^France,  that,  if  you  vrill  have  de-  'Grey,  ParL  Govt.  pp.  67,  OS, 
mocracy,  you  must  have  something  And  see  Lord  Dudley's  speech  in 
like  CflBsarism  to  control  it.  The  Knight's  Hist,  of  Eng.  vol.  viii.  p. 
feeble  and  pliable  executive  of  Eng-  282. 
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CJontioi  of  opinion  of  the  nation.*  But  this  opinion  *  is  expressed, 
opbion.  ^^^  ^y  *^^  clamorous  chorus  of  the  multitude,  but  by  the 
measured  voices  of  all  classes,  parties,  and  interests.  It 
is  declared  by  the  press,  the  exchange,  the  market,  the 
club,  and  society  at  large.  And  it  is  subject  to  as  many 
checks  and  balances  as  the  constitution  itself;  and 
represents  the  national  intelligence  rather  than  the 
popular  will.' "  And,  after  all,  it  should  be  remembered 
that  while  public  opinion,  in  a  free  state,  must  ultimately 
determine  into  whose  hands  authority  shall  be  entrusted, 
and  what  shall  be  the  general  policy  of  government,  it  is 
chiefly  within  the  walls  of  Parliament  that  the  contest  for 
power  between  the  rival  candidates  for  office  is  conducted ; 
and  that  one  of  the  most  important  fimctions  of  Parha- 
ment  is  that  of  being  *  an  instrument  for  the  instruction 
of  the  nation,  and  for  enabling  it  to  arrive  at  just  and  wise 
conclusions  on  matters  affecting  its  welfare.'^  How 
essential,  therefore,  is  it  that  Parliament  should  consist  of 
the  most  intelligent,  educated,  and  enlightened  men  that 
are  to  be  found  in  the  whole  community ! 
impor-  In  order  that  the  ministry  may  be  in  a  position  to 

a^rtro^^  devise  and  recommend  to  Parliament  a  policy  that  shall 
goTem-  commend  itself  to  the  highest  intelligence  of  the  country, 
it  is  essential  that  they  should  have  sufficient  strength  in 
the  popular  assembly  to  enable  them  to  withstand  the 
pressure  of  temporary  political  excitement.  Prior  to  the 
passing  of  the  Reform  Bill,  in  1832,  there  was  no  impedi- 
ment of  this  kind,  but  thoughtful  politicians  foresaw,  as  an 
inevitable  consequence  of  that  measure,  that  parliamen- 
tary government  would  become  more  and  more  difficult 

*  Macaulay,  Hist.  Eng.  toI.  ill.  p.  their  constituents,  during  the  recess. 

543 ;  May,  Const.  Hist.  vol.  i.  p.  4»30.  to  address  them  upon  the  political 

"  May,  Const.  Hist.  vol.  ii.  p.  253 ;  topics  of  the  day,  ana  to  invite  inquiry 

see  also  Park's  Dogmas,  pp.  88,  97.  and  discussion  upon  the  course  taken 

'  Grey,  Pari.  Govt.  pp.  2/ -87.  And  hy  their  representatives  in  Parlia- 

see  some    weighty  observations  in  ment,  is  '  one  of  the  most  powerful 

Bagehofs  Papers  on  the  Constitution^  and  beneficial  engines  for  the  creation 

in  Sortnightly  Review,  vol.  i.  pp.  15,  of  a  moderate,  temperate,  tolerant, 

330:  voL  iv.  p.  277.    The  custom  yet  clear  and  definite  public  opinion.* 

which  has  grown  up  within  the  pre-  — Ibid,  vol.  iv.  p.  CO. 
sent  generation  of  members  meetinf!^ 


ment. 
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and  embarrassing.  Special  attention  was  bestowed  upon  Authority 
this  subject  by  Mr.  J.  J.  Park,  who  at  that  period  filled  ^^^  -^ 
the  chair  of  English  Law  and  Jurisprudence  at  King's  P^riia- 
CoUege,  London.  In  a  course  of  lectures  on  the  theory 
and  practice  of  the  constitution,  delivered  before  that  in- 
stitution, Mr.  Park  pointed  out  with  great  force  and  per- 
spicuity the  altered  relative  position  of '  King,  Lords,  and 
Commons,'  by  the  establishment  of  parliamentary  govern- 
ment, to  which  attention  has  been  directed  in  the  preced- 
ing pages.  And  in  a  petition  to  the  legislature  which  he 
drafted  when  the  Eeform  Bill  was  under  consideration, 
Professor  Park  strongly  urged  the  necessity  for  making 
legislative  provision  to  ensure  '  a  moderate  preponderance 
of  the  influence  of  the  crown  in  the  Houses  of  Parlia- 
ment, so  as  to  preserve  the  government  there  carried  on 
from  factious  intrigue,  and  daily  and  capricious  opposi- 
tion, and  to  reserve  that  opposition  for  occasions  of  real 
misconduct  or  misjudgment.'  "^ 

But  the  Reform  Bill  became  the  law  of  the  land.  Its  Weakened 
immediate  effect  was  to  place  the  representation  of  the  f^^^^' 
people  upon  a  wider  basis,  by  introducing  the  commercial 
and  manufacturing  classes — ^which,  ever  since  the  peace 
of  1815,  had  been  growing  in  wealth  and  importance — 
to  a  share  of  pohtical  power.  So  far,  this  great  measure 
has  been  just  and  beneficial  in  its  operation.  At  the  same 
time,  by  increasing  the  weight  and  influence  of  the  House 
of  Commons  in  public  affairs,  while  it  diminished  the 
means  previously  at  the  disposal  of  the  crown  for  exer- 
cising a  constitutional  control  over  the  proceedings  of 
Parliament,  it  has  served  to  render  parliamentary  govern- 
ment a  more  onerous  undertaking.  Nevertheless,  with  the 
assistance  of  the  few  small  boroughs  that  escaped  dis- 
franchisement, it  has  not  been  fouad  impracticable,  albeit 
increasingly  difficult,  to  carry  on  the  Queen's  government 
in  the  Eeformed  Parliament.  Owing  to  the  conservative 
spirit  which  has  generally  animated  that  assembly,  the 


Park's  Lectures  on  the  Dogmas  of  the  Constitution,  p.  147. 
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traditions  of  the  monarchy  have  been  hitherto  respected, 
and  the  balance  of  the  constitution,  though  obviously 
jeopardized,  has  not  been  overthrown.  To  the  influence 
of  the  same  spirit  we  may  attribute  the  fiict  that  the 
various  schemes  for  an  extension  of  the  electoral  franchise 
which  have  been  propounded  within  the  last  few  years 
have  met  with  no  favour  from  Parliament,  and  have  not 
wm  be  excited  much  interest  throughout  the  nation.  But  from 
i^p^  the  pertinacity  with  which  further  changes  in  a  demo- 
further  cratic  direction  have  been  urged  by  a  small  but  energetic 
^^^^  class  of  pohticians,  there  is  little  doubt  that  ere  long  an 
additional  instalment  of  parKamentary  reform  will  be 
conceded  by  the  legislature.  The  preservation  of  the 
EngUsh  constitution,  in  its  integrity,  will  entirely  depend 
upon  the  principle  on  which  the  forthcoming  Eeform 
Bill  shall  be  based.  The  highest  constitutional  autho- 
rities, not  only  in  England  but  even  in  the  United  States, 
have  concurred  in  declaring  that  the  sufirage  should 
be  regarded  as  a  privilege  or  trust  bestowed  on  the 
voter,  to  be  exercised  for  the  benefit  of  the  nation,  and 
not  as  a  personal  right.*  On  this  ground  it  becomes 
the  duty  of  the  state  to  limit  its  possession  to  those  who 
are  most  competent  to  make  use  of  it  for  the  general 
good.  More  than  twenty  years  ago  it  was  pointed  out, 
by  an  able  writer,  that  the  ultimate  result  of  further  poh- 
tical  changes  in  the  representation  of  the  people  must  be 
the  adoption  of  a  very  widely  extended,  if  not  universal 
sufirage.  The  advanced  reformers  will  be  satisfied  with 
nothing  less.  And  this  will  occasion  a  political  revolution, 
by  which  is  meant,  *  not  a  violent  anarchical  movement, 
but  a  change  in  the  depositaries  of  power.'  As  the 
labouring  classes  form  the  great  majority — probably 
nineteen-twentieths  of  the  population — ^such  a  constitution 
would  give  them  irresistible  influence.     Tlie  House  of 

*  Compare  an  article  in  the  North  The  Franchise  a  Privilege,  and  not  a 

American  Review  for  July,  1866,  on  Right ;    Lord    Palmerston    on    the 

'  The    Democratic  View  of   Demo-  Ballot,  in  Hans.  Deb.  vol.  dxxx.  p. 

cracy*  (pp.  111-116)  with  Russell,  426. 
Eng.  Const,  p.  xxxi.  ;  Tremenheere, 
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Commons,  even  now,  while  it  is  returned  by  less  than 
one-tenth  of  the  people,  is  the  preponderating  power  in 
the  British  empire.    Returned  by  universal  suffrage,  repre-  Conse- 
senting,  not  as  now  a  fraction,  but  the  whole  of  our  popula-  ^^g?^  ^^ 
tion,it  would  trample  on  the  crown  and  the  House  of  Lords.  ^J^ing 
The  British  empire  would  be  governed  by  the  agricultural  ^werfrom 
labourers  in  the  country,  and  by  the  artisans  in  towns/  ^  |J\iJ^''^^^^ 
And  as  a  natural  consequence  of  the  transfer  of  pohtical  io^©' 
power  to  a  class  of  men  who  are  destitute  of  pohtical  fore- 
sight, and  naturally  prone  to  urge  the  adoption  of  schemes 
that  promise  to  promote  their  immediate  benefit,  without 
considering  their  effect  upon  other  classes  in  the  com- 
munity, there  is  cause  to  apprehend  that  the  whole  social 
fabric  of  the  empire  would  be  endangered.     Time  and 
the  event  can  alone  determine  upon  the  accuracy  of  these 
prognostications.     Some,  indeed,  contend  that  the  pro- 
gress of  education  and  general  enlightenment  would  avert 
many,  if  not  all,  of  the  evils  anticipated  from  entrusting 
the  masses  with  political  power.     But  the   experience 
afforded  by  the  working  of  democratic  institutions  in 
Australia,  in  America,'  and  in  France  under  the  Em- 
pire,* does  not  justify  this  conclusion.     On  the  contrary, 
we  have  every  reason  to  fear  that  a  wide  extension  of  the 
suffrage   to  a  class  who   are  less   instructed,  and  less 
capable  of  apprehending  political  questions,  than  those 
who  are   now  enfranchised,    must    have   a   downward 
tendency.     Eival  parties  wiU  bid  against  each  other  for 
the  support  of  this  new  portion  of  the  national  constitu- 
ency ;  and  in  order  to  obtain  it  must  adopt  their  views, 
and  pander  to  their  prejudices.     Thus,  by  sure  degrees, 
the  interests  of  the  nation  will  be  subjected  to  the  ultimate 
control  of  '  its  more  ignorant,  instead  of  its  more  edu- 

f  N.  W.  Senior's  Essays,  vol.  i.  p.  Plea,  p.  ^ ;  and  particularly  Grey's 

346.    Hans.   Deb.  vol.   clxxxii.  pp.  Pari.  Govt,  new  ea.  pp.  166-184. 
613,  2108.  •  See  Edinb.  Review,  July,  1866, 

■  See  Tremenheere's  English  and  p.  272 ;  Fraser^s  Magazine,  August, 

American  Constitutions  compared ;  1866,  p.  168 ;  Hans.  Deb.  vol.  clxzxii.    . 

Park's   Dogmas,  p.    149 ;    Austin's  p.  2110. 

VOL.  I.  *  C 
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cated  classes — of  its  lowest  instead  of  its  highest  intellects.'  ^ 
The  transference  of  power  to  a  class  of  men,  who,  how- 
ever estimable  they  may  be  in  their  proper  place,  are  full  of 
misapprehensions  concerning  the  province  and  purposes  of 
government,  and  are  ignorant  of  the  causes  which  deter- 
mine their  own  economical  condition,  must  be  fraught 
with  the  greatest  peril  to  the  noble  institutions  of  Eng- 
land, which  have  been  the  safeguard  of  liberty,  and  are 
the  admiration  of  the  world."" 
EffectB  of        But  to  return  to  considerations  which  are  of  more  im- 
rX^*^^  mediate  concern  at  the  present  time.     Whatever  may  be 
upon  the     the  general  character  of  the  next  Eeform  Bill,  one  thing 
of  the"  ^    is  certain,  namely,  that  it  will  result  sooner  or  later  in  the 
]^^-^°     disfranchisement  of  the  few  remaining  small  boroughs, 
ment.         and  their  absorption  into  larger  constituencies.      The  dis- 
astrous consequences  of  any  such  change  may  be  easily 
inferred  from  the  explanations  already  given  as  to  the 
assistance  rendered  by  the  small  boroughs  to  the  work  of 
parliamentary  government.      It  is  already  but  too  evident 
that  the  weak  point  in  our  political  system  is  the  feeble- 
ness of  executive  authority.     Mr.  Pitt  foresaw  what  is 
now  happening  when  he  said,  '  the  part  of  our  constitu- 
tion which  will  first  perish  is  the  prerogative  of  the  king, 
and  the  authority  of  the  House  of  Peers  ;'*'  and  Mr.  Dis- 
raeli has  observed,  with  equal  truth,  that  '  in  this  age  the 
elements  of  governing  are  daily  diminishing,  the  power  of 
governing  nations  is  every  day  weakening.'*    Anticipating, 

^  See  Fraser's  Magazine  for  Augiist;  reduction  of  the  franchise ;  Mr.  Hors- 

1866,  p.  158.  man's  speech,  Hans.  Deb.  vol.  cliz. 

*  For  a  careful  statement  of  the  p.  1574 ;  and  for  an  exposure  of  the 
main  arguments  against  any  further  revolutionary  aims  openly  avowed  by 
reform  of  Parliament,  in  a  Jeddedly  the  acknowledged  organs  of  the  work- 
democratic  direction, — pointing  out  ing  classes  at  the  nresent  time,  see 
the  probable  effects  of  certain  specific  an  article  in  the  Quarterly  Review 
changes,  and  showing  how  a  deterio-  for  January,  1866,  on  '  The  Coming 
ration  in  the   House  of  Commons  Session.' 

would    necessarily  re-act  upon  the        *  Stanhope's  life  of  Pitt,  vol.  i.  p. 

national    character,  —  see    Professor  133.    And  see  Sir  B.  Peel's  remarks 

Austin's  Plea  for  the  Constitution,  on  the  effects  of  the  Reform  Bill, 

London,  1859,  pp.  16-42.  See  also  Hans  Deb.  voL  clxxxii.  p.  1969. 
Report  of  the  Lords'  Committee,  in  *  Hans.  Deb.  voL  clzx.  p.  430. 
I860;  upon  the  probable  result  of  a 
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therefore,  that  the  growing  demand  for  a  ftirther  reform 
of  Parliament  must  speedily  be  granted,  and  that  this  will 
inevitably  lead  to  further  democratic   encroachment,  it 
should  be  the  endeavour  of  practical  statesmen  to  devise 
some  plan  to  strengthen  the  authority  of  the  ministers  of 
the  crown  in  Parliament  pari  passu  with  the  concession 
of  a  reformed   and   extended  franchise.     But  such   an  Neceasity 
attempt,  to  be  successful,  must  be  urged  upon  proper  ^^^i^gth^ 
grounds.     It  should  distinctly  claim  for  the  monarchical  n»onarchi- 
and  aristocratic  elements  m  our  constitution   as  their  aristo- 
right,  that  they  should  be  adequately  represented  in  that  ^^^^  ^^' 
branch  of  the  legislature  which  has  now  become  the  ourconati 
source  and  centre  of  political  power.     No  considerations 
of  mere  expediency  would  warrant  the  recognition  of 
such  a  demand.     No  attempt  to  increase  the  authority  of 
the  crown  in  the  House  of  Commons  merely  because  it 
was  abstractedly  desirable,  would  be  likely  to  succeed. 
But  if  it  could  be  shown  that — unless  we  are  willing  to 
admit  the  right  of  the  crown,  and  of  the  landed  gentry,  to 
a  proportionate  influence  in  the  councils  of  the  reformed 
popular  assembly — ^we  must  be  prepared  to  acquiesce  in 
the  curtailment  of  their  just  share  in  the  control  of  public 
affairs,  in  the  overthrow  of  the  principles  of  English 
constitutional  monarchy,  and  in  the  virtual  establishment 
of  a  democratic  form  of  government,  the  bulk  of  the 
nation  would,  it  is  presumed,  be  prompt  to  acknowledge 
the  justice  of  such  a  concession,  and  to  discern  in  it, 
moreover,   a  reasonable    solution  of   a    great  political 
problem. 

Thus  far,  we  have  seen,  the  landed  proprietors  of  Eng- 
land, the  natural  guardians  of  law  and  order,  have  no 
cause  to  complain  of  being  inadequately  represented  in 
the  House  of  Commons.  It  is  true  that,  since  the  Reform 
Bill  of  1832,  the  landed  interest  is  no  longer  supreme; 
and  that  the  commercial  and  manufacturing  interests  have 
acquired  a  share  of  power,  to  which,  by  their  growth 
and  development,  they  had  become  justly  entitled.     But 

c2 
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although,  by  this  great  measure,  the  House  of  Commons 
became  a  truer  representation  of  the  people,  the  ground- 
work of  our  electoral  system  was  not  changed.  And  so 
long  as  property  is  acknowledged  to  be  the  rightful  basis 
of  representation,  there  is  no  fear  but  that  the  aristocratic 
element  in  our  constitutioh  will  be  duly  conserved.  But 
should  ever  the  theory  of  representation  according  to 
population  find  favour  and  acceptance,  the  influence  of 
the  aristocracy  in  the  Commons'  House  of  Parliament  will 
be  materially  diminished,  if  not  altogether  annihilated.' 
This  contingency,  indeed,  has  not  yet  arrived ;  but 
the  danger  is  so  imminent,  and  the  practical  difficulties 
of  government  are  so  increasingly  apparent,  that  our 
statesmen  are  becoming  impressed  with  the  necessity  for 
strengthening  the  authority  of  the  crown  in  Parliament,  in 
connection  with  any  further  extension  of  Eeform. 
Earl  In  a  new  edition  of  his  admirable  essay  on  *Parlia- 

g^^Jons"^  mentary  Government,'  which  has  recently  appeared,  Earl 
on^this  Grey  has  examined  this  question  with  much  acuteness 
and  sagacity.  Without  referring  to  the  theory  pro- 
pounded by  Professor  Park,  and  apparently  in  ignorance 
of  it,  his  lordship  has  nevertheless  proposed,  in  his  sug- 
gestions for  a  new  Eeform  Bill,  certain  constitutional 
changes  bearing  upon  this  subject,  which  only  lack  the 
authority  they  would  derive  from  a  recognition  of  the 
claims  of  the  crown  and  the  nobles  to  a  legitimate  in- 
fluence in  the  House  of  Commons,  to  entitle  them  to  the 
highest  consideration. 

After  a  thorough  practical  discussion  of  the  growing 


behalf. 


'  In  a   paper  read    by  Professor    portion  to  the  amount  of  taxes  paid 
Leone  Levi,  before  the  British  Aaso-     oy  each,  of  every  100  votes  83  should 


representation 

England  were  based  upon  population,  social    revolution    which  would    be 

'  for  every  100  votes  there  snould  be  effected  by  the  introduction  of   re- 

Siven  4  to  the  upper,  32  to  the  mid-  presentation  according  to  population 

le,  and  64  to  the  working  classes,  into  the  electoral  system  or  England. 
If,  on  the  other  hand,  it  were  in  pro- 
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evils   attending  the  present  working  of  parliamentary 
government, — owing  to  the  weakness  of   executive  au- 
thority, and  the  increase  of  democratic  ascendancy  in  the 
House  of  Commons, — ^Earl  Grey  proceeds  to  show  that  if 
the  representation  is  enlarged,  by  admitting  any  consider- 
able number  of  the  working  classes  into  the  constituency, 
it  wiU  be  necessary  to  guard  against  the  dangers  that  may 
be  apprehended  from  such  a  step ;  and  more  especially 
from  the  probable  result  of  disfranchising  the  few  re- 
maining nomination  boroughs,  which,  he  asserts,  have 
*  answered  purposes  of  the  highest  importance  in   our 
constitution/*     In  connection  with  any  further  measure 
of  parliamentary  reform,  his  lordship  contends  that  pro- 
vision should  be  made, — 1.  For  the  representation  of 
minorities  ;    2.    For  the    apportionment    of   a  certain 
niimber  of  seats  in  the  House  of  Commons  to  members 
representing  universities,  the  learned  professions,  and  the 
principal  industries  and  trades ;  3.  For  the  election  by 
the  House  itself,  of  from  twelve  to  fifteen  life  members^ 
to  be  chosen  by  a  '  cumulative  vote,'  **  in  batches  of  three 
at  a  time,  from  amongst  the  leading  men  of  different  po- 
litical parties ;  4.  For  the  election,  by  the  House,  at  the 
conunencement  of  every  Parliament,  and  for  the  duration 
of  the  Parliament,  of  a  limited  number  of  persons,  to  be 
proposed  for  membership  in  a  list  which  should  be  framed 
and  submitted  to  the  House  by  the  existing  administration. 
This  would  afford  an  opportunity  for  the  introduction  into 
political  life  of  young  men  of  talent,  who  could  be  trained 
for  the  future  service  of  the  state  ;  it  would  provide  seats 
for  such  holders  of  political  offices  as  were  required  to  be 

«  Grey,  Pari.  Govt.  p.  195.  would  have  a  fair  opportunitj  of  en- 
^  By  a  '  cumulative  vote '  is  meant  suring  the  election  of  their  favourite 
the  principle  ofgiving  to  every  elector  men.  This  mode  of  voting  has  re- 
as  many  votes  as  there  are  members  oeived  the  approval  of  Mr.  J.  Stuart 
to  be  chosen  by  the  constituent  body,  MilL  (See  his  Kep.  Govt.  p.  141.) 
with  the  option  of  giving  all  his  votes  It  has  also  obtained  the  qualined  sup- 
to  a  single  candidate^  or  of  dividing  port  of  Earl  Russell — ^ng.  Const, 
them  amount  the  several  candidates  In  trod.  p.  li.  And  see  Earl  Grey's 
proposed.    By  this  process  minorities  Pari.  Govt.  p.  203. 
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present  in  the  House  of  Commons,  but  could  not  other- 
wise find  entrance  therein  ;  and  it  would  confer  upon  the 
ministry  the  inestimable  benefit  of  a  compact  body  of 
staunch  supporters,  who,  while  they  contributed  to  uphold 
the  authority  of  the  crown,  were  themselves  approved  of 
by  the  suffrages  of  the  House  of  Commons.  The  se- 
lection of  this  class  of  members  being  made  by  lists,  a 
majority  of  the  House,  acting  in  concert,  would  have  the 
power  of  naming  the  whole ;  and,  the  lists  being  pre- 
sented for  the  sanction  of  the  House  by  ministei-s,  the 
agreement  thereto  would  be  a  question  of  confidence. 
Finally,  his  lordship  proposes  that  members  of  the  House 
accepting  parliamentary  offices  should  be  relieved  from 
the  necessity  of  being  re-elected  by  their  respective 
constituencies.* 
Objections  The  acknowledged  reputation  of  Earl  Grey  as  a  po- 
Gre^pro-  Utical  philosophcr,  and  his  practical  experience  in  the  art 
posais.  Qf  government,  demand  for  these  suggestions  a  respectful 
consideration.  At  the  same  time,  it  is  worthy  of  remark, 
that  other  men,  whose  opinions  are  equally  entitled 
to  respect,  have  differed  from  him  in  regard  to  cer- 
tain portions  of  his  scheme.  Thus,  Professor  Austin 
strenuously  denounces  the  introduction  of  an  electoral 
qualification  consisting  in  the  mere  possession  of  intelli- 
gence and  knowledge,  apart  from  property.^  Earl  Eussell 
contends  that  a  graduated  franchise — as  a  means  of 
*  averting  the  dangers  of  universal  suffrage,  and  of  unUmited 
democracy,'  would  be  an  *  invidious '  novelty.*^  And  the 
Saturday  Reviewer  protests  against  the  *  elaborate  com- 
plications of  electoral  machinery  which  are  recommended 
by  Lord  Grey  and  Mr.  Hare,  in  order  to  afford  artificial 
protection  to  the  minority,  as  being  fit  only  to  serve  as 
intellectual  amusements ; '  declaring  with   great  justice 


»  Grey,  Pari.  Govt.  pp.  204-240.  Letter  to  Mr.  Bright  (London,  1858), 

J  Plea  for  the  ConstitutioD,  pp.  21^  p.  35. 

22.     And  see  some  pithy  remarks  to  ■'On  the  English  Govt,  new  ed« 

the  same  eflect  in  Henry  brummond's  p.  IL 


ment. 
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that  *  the  minority  is  more  or  less  effectually  protected  at 
present  by  the  Umitations  of  the  franchise,  by  the  dis- 
similarity of  different  constituencies,  and  by  their  great 
inequahty  in  numbers.'^  This,  indeed,  is  undeniable,  so 
long  as  the  interests  of  the  minority  continue  to  be 
secured  indirectly  and  unconsciously  by  the  number  and 
variety  of  the  constituencies  into  which  the  electoral  body 
is  divided;  but  in  proportion  as  constituencies  become 
homogeneous,  and  approach  to  one  uniform  standard,  the 
necessity  of  some  direct  provision  for  the  representation 
of  minorities  will  undoubtedly  be  felt." 

But  these  objections  are  only  aimed  at  those  recom-  His  plan 
mendations  of  Earl  Grey  which  are  designed  to  create  ^^^ 
a  counterpoise  to  the  diminution  of  aristocratic  or  terri-  the 
torial  influence  in  the  House  of  Commons,  which  must  Li^ters^ 
inevitably  foUow  from  any  extensive  measure  of  parlia-  ^^  i*^ii*- 
mentary  reform ;  they  do  not  at-  all  affect  the  integrity  of 
his  plan  for  obtaining  a  moderate  increase  of  the  power 
of  ministers  in  Pariiament,  which  he  declares  has  already 
become  '  a  matter  of  urgent  necessity.'^  *Our  constitution 
brings  the  whole  conduct  of  the  government  under  the 

*  Saturdaj  Reyiew^  February  26,  arising  from  the  want  of  sufficient 
1865.  The  objections  to  the  principle  power  in  the  House  of  Commons  on 
of  the  representation  of  minorities  are  the  part  of  Ministers.  Pari.  Govt.  pp. 
TeiT  admirably  put  in-a  paper  b;r  Mr.  99-104,  220-226,  232.  The  subject 
J.  Boyd  Kinnear,  in  the  Fortnightly  may  be  further  illustrated  by  an 
Review  for  February  16, 1866,  p.  49,  anecdote  which  was  told  by  Lord 
&C.  And  see  the  weighty  arguments  Brougham  in  the  House  of  Lords,  in 
against  the  system  proposed,  by  Mr.  1847.  In  conversation  with  Bishop 
Hare  and  Mr.  Mill,  of  *  plurality  of  Burnet,  King  William  in.  once  re- 
votes,*  by  which  the  several  classes  marked  that  he  had  no  very  clear 
of  society  should  exercise  a  power  opinion  whether  a  monarchical  or  a 
proportional  to  their  station  in  life,  republican  form  of  government  was 
and  tiieir  education,  in  the  Edinb.  the  best;  for  he  saw  man  v  reasons  in 
Review  for  July,  1866,  p.  277.  On  favourofboth.  'But,*  said  his  Majesty, 
the  other  hand,  the  argument  in  '  I  am  quite  sure  which  of  all  govem- 
favour  of  plural  votes  is  ably  stated  ments  is  the  worst,  and  that  is  a 
in  Fraser's  Magazine  for  August,  monarchy  without  due  power  vested 
1865,  p.  146.  in  the  executive;  anything  is  better 

"  See  a  valuable  article  inFraser's  than  that.'   *  So  say  I,'  added  Lord 

Magazine  for  Auapist,  1866,  p.  165.  Brougham,  '  of  an  impotent  ministry; 


■  In  the  new  edition  of  his  Essay,    give  me  any  ministay  rather  than 
his  lordship  has  pointed  out  with  great    that'   Hans.  Deb.  vol  ci.  p.  814. 


force  and  deamess  the  growing  evils 
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virtual  control  of  the  House  of  Commons  :  unless  there- 
fore ministers,  as  its  leaders,  are  enabled  to  exercise  in 
that  chamber  an  authority  that  cannot  easily  be  shaken, 
and  to  command  a  majority  on  all  ordinary  occasions,  it 
is  obvious  that  the  policy  of  the  government  must  fall 
under  the  direction  of  a  fluctuating  majority  of  the  House; 
and  their  measures  will  necessarily  be  ruled  by  popular 
passion  and  feeling,  instead  of  by  reason  and  prudence.' 
For  the  requirements  of  government  continually  demand 
the  aid  of  legislation ;  whether  for  the  grant  of  money, 
or  for  the  amelioration  of  existing  institutions.     A  strong 
government,  enjoying  the   confidence   of  Parliament,  is 
able  to  rely  upon  its  concurrence  in  all  acts  which  may 
be  deemed  advisable  for  the  public  good.     But  if  those 
Evils         who   have   been   entrusted   with   the  administration  of 
^m  a^^     public  affairs  are  unable  to  control  the  legislation  of  Par- 
^?al^         liament,  so  as  to  bring  it  into  unison  with  their  own 
minis  rj.     p^jj^y^  good  and  stable  government  will  be  impossible. 
In  such  a  case,  '  the  law-makers  and  tax-imposers  are 
sure  to  quarrel  with  the  tax-requirers.'     The  executive  is 
crippled  hy  not  getting  the  laws  it  needs,  or  the  money 
it  wants ;  and  becomes  unfit  for  its  name,  since  it  cannot 
execute  what  it  may  decide  upon  :  while,  the  legislature 
becomes  demoralized,  by  attempting  to  assume  the  reins 
of  government  without  being  itself  responsible  for  the 
consequences  of  its  own  acts,  and  by  venturing  to  in- 
trude upon  matters  which  are  beyond  its  province  to 
determine."*     But  where  the  balance  of  power  between 
the  component  parts  of  the  supreme  authority  is  duly 
Benefits  of  prcscrvcd,  thcsc  evils  will  have  no  existence.    Parliament, 
adminis-     ^^  ^^^  ^^^  hand,  wiU  be  able  to  fulfil  its  proper  function, 
tration.       of  cxcrcising  a  vigilant  control  over  every  act  of  adminis- 
tration, and  being  prompt  to  interpose  upon  every  occa- 
sion of  abuse  or  misgovernment ;  and,  on  the  other  hand, 


°  SeeBagehot  on  the  English  Con-  the  increasing  weakness  of  the  exe- 

stitution,    Fortnightly    Review    for  cutive  in  the  House  of  Commons, 

May  15, 1865,  p.  13,  and  for  March  see  Hans.  Deb  vol.  clxxxii.  pp.  158, 

15,  1866,  p.  263.     For  examples  of  2108. 
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the  responsible  servants  of  the  crow^n,  while  always 
dependent  upon  an  enhghtened  public  opinion  for  the 
approval  of  their  conduct,  and  subject  to  dismissal  if  they 
fail  to  secure  the  confidence  of  Parliament  in  their  general 
policy,  will  nevertheless,  so  long  as  they  retain  that 
confidence,  be  in  possession  of  '  sufficient  power  to  act 
according  to.  their  own  deliberate  judgment,  instead  of 
being  compelled  to  follow  the  shifting  currents  of  the 
lK)pular  will/P 

This  has  been  the  practical  working  of  parliamentary 
government  in  England,  at  least  until  the  present  day, 
when  we  are  beginning  to  experience  the  injurious  effects 
of  weak  administrations.  A  result  so  excellent,  however, 
has  not  been  attained  without  considerable  alloy.  In  the 
gradual  development  of  the  constitution,  the  separate 
rights  of  other  estates  of  the  realm,  which  have  become 
absorbed  into  the  House  of  Commons,  have  only  been 
preserved  by  means  of  anomalous  and  corrupt  practices 
and  departures  firom  principle  in  our  representative  sys- 
tem, which  no  one  would  willingly  see  perpetuated.**  In 
the  event  of  Earl  Grey's  suggestions  for  preserving  the 
just  weight  and  influence  of  the  crown  in  a  reformed 
l^islature  being  approved  by  Parliament,  the  necessity 
for  continuing  a  system  which,  while  it  is  admirable  in 
practice,  is  nevertheless  open  to  such  serious  objections, 
would  be  done  away  with,  and  the  fiill  benefits  of  an 
equitable  parliamentary  government  could  be  secured  with 
the  sanction  and  authority  of  law. 

Under  the  altered  circumstances  herein  contemplated,  Ministers 
it  is  probable  that  as  a  general  rule  the  sovereign  would  House  of 
select  her  leading  ministers  in  the  House  of  Commons  ^i»°^on8. 
either  from  the  life  members,  or  from  amongst  the  mem- 
bers chosen  by  the  House  at  the  commencement  of  every 
Parliament.     This  would  be  very  preferable  to  the  plan 
that  has  been  suggested  by  some  writers,  of  authorising 


'  Grey,  Pari.  Govt.  pp.  236,  238.  «  See  Park's  Dogmas,  p.  60. 
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Otight  not  ministers,  who  are  required  by  the  public  service  to  have 
^^fficio.  seats  in  the  House  of  Commons,  to  sit  in  that  assembly  by 
virtue  of  their  offices.  Such  an  arrangement,  however 
convenient,  would  be  a  great  innovation  upon  the  ac- 
knowledged principles  of  the  constitution,  and  might  oc- 
casion very  serious  consequences.  By  ceasing  to  combine 
the  character  of  member  of  Parliament  with  that  of  ser- 
vant of  the  crown,  and  holding  their  seats  in  the  latter 
capacity  only,  much  misapprehension  as  to  the  true  posi- 
tion of  ministers  would  naturally  be  engendered.  It  might 
appear  as  though  the  crown,  whom  alone  they  professed 
to  represent,  was  a  power  apart  from,  if  not  antagonistic 
to  the  legislature.  The  prevalence  of  any  such  idea 
would  materially  jeopardise  the  harmonious  action  of  the 
three  branches  of  Parliament.' 

It  now  only  remains  to  point  out  the  position  occupied 
by  the  Houses  of  Lords  and  Commons,  respectively,  in  the 
Enghsh  political  system. 
Influence  The  Ecvolutiou  of  1688  placed  the  control  of  the  go- 
il^^lJ  vemment  of  England  in  the  hands  of  the  great  county 
families ;  and  from  that  period  until  1832  the  power  of 
the  peerage  was  immense.  This  power  was  exercised, 
however,  not  so  much  in  their  own  Chamber  as  indirectly 
towards  the  sovereign,  and  over  the  county  and  borough 
elections.  Their  influence  at  court,  and  their  authority  as 
landed  proprietors  in  the  constituencies,  generally  made 
them  virtually  supreme  over  every  successive  administra- 
tion. Consequently,  the  fate  of  a  cabinet  was  virtually 
determined  by  the  relative  strength  of  the  rival  factions 
into  which  the  leading  famihes  of  England  were  divided. 
But  the  Reform  Bill  of  1832  deprived  them  of  the  greater 
portion  of  this  power,  and  transferred  it  to  the  middle 
class.  The  landed  interest  is  still,  indeed,  very  influential 
in  the  House  of  Commons,  but  it  is  no  longer  dominant, 


'  See  Austin's  Plea  for  the  Consti-  to  the  same  effect,  Hans.  Deb.  yol. 
tution.p.28,n.;  also  the  opinions  of  the  cxlvii.  p.  903 }  and  Bagehot,  in  Fort- 
first  Eaii  Grey  and  of  Lord  Althorp    nightly  Rev.,  voL  vi.  p.  518. 
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as  heretofore.  The  commercial  and  manufacturing  in- 
terests, which  have  attained  to  such  enormous  magnitude 
within  the  present  century,  now  possess  their  due  share 
of  political  power. 

In  their  own  House,  however,  the  Lords  continue  to  Position  of 
exercise  the  just  weight  and  influence  which  belong  to  them,  ^^j]^'® 
not  only  as  representing  the  great  bulk  of  the  landed  pro- 
perty of  the  kingdom,  but  on  account  of  the  high  personal 
qualities  for  which,  as  a  class,  they  are  eminently  distin- 
guished. For  cultivation,  refinement,  moral  worth,  active 
and  intelligent  interest  in  the  welfare  of  those  dependent 
upon  them,  and  for  general  sympathy  in  the  progress  of 
the  whole  community,  the  aristocracy  of  England  will 
favourably  compare  with  that  of  every  other  nation  in 
Christendom.*  As  an  independent  branch  of  the  legis- 
lature, they  imdoubtedly  possess  a  very  substantial  power, 
which  serves  as  a  positive  check  upon  the  Lower  House 
when  it  has  been  induced  to  act  with  unwise  precipitation.* 

But  the  increasing  importance  of  the  House  of  Com- 
mons, since  the  establishment  of  parliamentary  govern- 
ment, has  materially  modified  the  relations  between  the 
two  Chambers,  and  lessened  the  authority  which  theore- 
tically appertains  to  the  House  of  Lords  as  a  co-ordinate 
and  co-equal  branch  of  the  imperial  legislature.  Though 
entitled,  equally  with  the  Commons,  to  express  their 
opinion  upon  aU  acts  of  administration,  and  their  approval 
or  otherwise  of  the  general  conduct  or  policy  of  the 
cabinet,  they  are  powerless,  by  their  vote,  to  support  or 
overthrow  a  ministry  against  the  will  of  the  House  of 
Conmions.  *To  place  upon  the  House  of  Lords  the 
weight  and  responsibihty  of  controlling  the  executive 
government  of  this  country,  would  soon  put  that  House  in 
a  position  which  they  have  never  hitherto  occupied,  and 
which  they  could  not  safely  maintain.'  °  Nevertheless,  the 

'  See  Hans.  Deb.  yoL  cxliii.  p.        *  See  Grej.  Pari.  Govt.  ^.  64. 
009 ;  Yol.  diz.  p.  1671 ;  also  ibid,  yoL        "  Lord  Jonn  Russell,   in   Hans, 
clzii.  p.  2137.  Deb.  yoL  cxii.  p.  105. 
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censure  of  the  policy  of  a  government  by  the  House  of 
Lords  is  '  a  matter  of  very  great  importance/  and  can 
only  be  coimterbalanced  by  the  formal  approval  of  the 
same  policy  by  the  House  of  Commons/  It  is  true  that 
the  Grey  ministry  resigned,  in  1832,  in  consequence  of 
the  rejection  of  the  Eeform  Bill  by  the  House  of  Lords  ; 
but  this  was  an  instance  of  parliamentary  obstruction  to  a 
measure  of  vital  importance,  which  the  administration 
had  pledged  themselves  to  carry  through  the  legislature. 
After  an  ineffectual  attempt  to  form  a  new  ministry,  the 
former  cabinet  was  reinstated  in  office,  and  succeeded  in 
obtaining  the  consent  of  the  Lords  to  their  measure  of 
reform. 
The  Loidfl  In  the  fulfilment  of  their  legislative  functions,  the  Lords 
i^itiX  have  long  ceased  to  take  the  initiative  in  the  introduction 
legislation,  of  gicat  public  measuTcs,  Bills  which  concern  the  im- 
provement of  the  law,  and  certain  private  Bills  of  a  semi- 
judicial  character,  appropriately  commence  with  the  Lords ; 
and  recently  it  has  been  arranged  that  a  fair  proportion 
of  ordinary  private  Bills  shall  be  first  introduced  in  the 
Upper  House,  with  a  view  to  facilitate  the  despatch  of 
private  business.^  But  as  a  general  rule,  the  Commons 
are  not  disposed  to  receive  very  favourably  Bills  which 
do  not  originate  with  themselves.  The  province  of  the 
House  of  Lords  appears  more  properly  to  be  that  of  con- 
trolling, revising,  and  amending  the  projects  of  legislation 
which  emanate  firom  the  House  of  Commons.*  In  the 
discharge  of  this  onerous  and  important  duty  the  House 
of  Lords  have  maintained  their  independence,  and  vindi- 
cated their  responsible  position  as  a  branch  of  the  legis- 

*  Lord  John  RusseU;  in  Hans.  Deb.  posed  in  the  CommonB  on  July  4, 

Tol.  cxii.  p.  106;  May,  Const.  Hist  neg^atived  July  8, 1864. 

vol.  i.  p.  467.  See  precedents :  Mirror  *  May,  Pari.  Prac.  ed.  1863,  p.  663. 

of  Park  ia39,  pp.  1705, 1737, 1963;  *  See  Lords'  Debates,  in  Hans,  vol. 


Hans.  Deb.  (Lords)  August  24, 1841;  cxix.  pp.  246,  317;    Lord  Derby's 

Hans.  Deb.  (1860)  vol.  cxii.  pp.  106,  opinion,  Und,  vol.  xcviiL  p.  336 ;  vol. 

694, 721;  censure  of  foreign  policy  of  cfix.  p.  2130;  vol.  clxi.  p.  182.     And 

ministers  by  the  Lords,  on  July  8,  see  Bagehot,  in  Fortnightly  Review, 

1864 ;  a  similar  vote  of  censure  pro-  Feb.  1,  1866,  pp.  663,  667. 
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lature.  Witness  their  successful  defence  of  the  revenues  of  important 
the  Irish  Church,  their  valuable  amendments  to  the  Muni-  ^^J^ 
cipal  Corporations  Bill,  their  protracted  resistance  to  the  ofi^rds. 
introduction  of  Jews  into  Parliament,  and  their  spirited 
opposition  to  the  repeal  of  the  Paper  Duty/  A  second 
Chamber,  independent  of  popular  election,  active,  vigilant, 
and  powerful,  is,  indeed,  of  vital  necessity  to  a  well-regu- 
lated state.*  And  it  is  generally  conceded  by  the  best 
political  writers,  that  whatever  may  be  the  theoretical  ob- 
jections to  the  constitution  of  the  House  of  Lords,  it  has 
fulfilled  the  functions  which  belong  to  an  Upper  Chamber 
of  the  legislature  with  signal  and  singular  success.*  In 
fact,  'as  a  legislative  body,  the  Lords  have  great 
facilities  for  estimating  the  direction  and  strength  of 
public  opinion.  Nearly  every  measure  has  been  fully 
discussed  before  they  are  called  upon  to  consider  it. 
Hence  they  are  enabled  to  judge,  at  leisure,  of  its  merits, 
its  defects,  and  its  popularity.  If  the  people  are  indif- 
ferent to  its  merits,  they  can  safely  reject  it  altogether ; 
if  too  popular,  in  principle,  to  be  so  dealt  with,  they  may 
qualify,  and  perhaps  neutralise  it,  by  amendments,  without 
any  shock  to  pubUc  feeling.  At  the  same  time,  they  are 
able,  by  their  debates,  to  exercise  an  extensive  influence 
upon  the  convictions  of  the  people.  Sitting  like  a  court 
of  review  upon  measures  originating  in  the  Lower  House, 
they  can  select  from  the  whole  armoury  of  debate  and 
public  discussion  the  best  arguments,  and  the  most  effec- 
tive appeals,  to  enlightened  minds.'**  It  may  be  regarded, 
however,  as  a  settled  constitutional  principle,  which  has 
been  endorsed  by  the  highest  authority,  that  it  is  not  the 
duty  of  the  House  of  Lords  to  continue  a  persistent  oppo- 


'  See  May,  Const.  Hifit.  yol.  L  debates  in  Parliament  on  the  Austra- 

p.  3&4.  Han  Government  Bill,  in  1850 ;  and 

■  The  arguments  in  favour  of  two  in  the  House  of  Commons  on  the  New 

legislative  cnambers  have  been  ably  Zealand  Constitution,  June  4,  1852. 

rtated   in   Creasy's    Eng.  Const  p.  •  Grey,  Pari.  Govt.  p.  64. 

198 ;  and  MiU,  Rep.  Govt.  c.  13,  Of  a  *  May,  Const.  Hist  vol.  i.  p.  203. 
Second    Chamber.      See   also    the 
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sition  to  measures  that  have  been  repeatedly  passed  by 
the  House  of  Commons  with  large  and  increasing  majo- 
rities; especially  when  public  opinion  out  of  doors  has 
been  unmistakeably  expressed  to  the  same  effect.* 
CuipaWo         A  serious  defect  has  been  noted  in  the  conduct  of  the 
enw^rthe  S^^^^  majority  of  the  hereditary  peers  of  England,  and 
Peers  to      quc  which  has  seriously  impaired,  if  not  endangered,  their 
ifttive        pohtical  influence,  namely,  theu:  mdifference  to  the  dis- 
dutiea.        charge  of  their  legislative  duties.     The  quorum  of  the 
House  of  Lords  is  but  three,  a  number  palpably  in- 
adequate for  a  numerous  deliberative  assembly,  and  the 
average  attendance  of  peers  is  very  incommensurate  with 
the  number  of  those  whose  privilege  it  is  to  take  part  in 
the  proceedings  of  this  august  body.*    But  with  such  a 
large  proportion  of  members  who  are  fitted  by  natural 
gifts,  high  cultivation,  and  political  experience  acquired 
in  other  fields  of  labour  for  a  parliamentary  career,  there 
is  no  reason  why  the  House  of  Lords,  if  suflSciently  alive 
to  their  responsibilities,   should    not  possess  and  per- 
manently retain   the   confidence   of  the   nation,  as   an 
essential  part  of  the  legislature,  and  a  main  safeguard  of 
constitutional  liberty. 
Position  of      But  cvcr  siucc  the  days  of  Walpole,   the  House   of 
o^  c^m-^   Commons  have  been  steadily  gaining  political  ascendancy.  * 
mons.        Nominally  co-equal  with  the  crown  and  the  Lords,  as  a 
constituent  part  of  the  legislature,  they  have  gradually 
attained  to  a  position  which  enables  them  to  compel  the 
adoption,  sooner  or  later,  of  any  policy,  or  any  legislative 
measure,  upon   which    they  are  agreed.      Witness  the 
Eoman  Catholic  Emancipation  Act,  which  was  carried 
against  the  deliberate  will  of  George  IV.,  the  Eeform 
Act,  the  repeal  of  tlie  Corn  Laws,  and  the  Jewish  Oaths 
Bill,  against  the  deliberate  will  of  the  House  of  Lords. 

«  Ijord  Stanley  (Earl  of  Derby)  on  Ilorsman's  speech,  tbtd.  vol.  clix.  p. 

Free  Trade,  Ilane.  Deb.  vol.  Ixxxvi.  1573  ;  Creasy,  Eng.  Const,  p.  389. 

p.  1175 ;  Earls  Grey  and  Ijyndliurfet  **  See   May,  Const.  Hist.  vol.  i.  p. 

on  the  Jewish  Oaths  Bill,  ibid,  vol.  260 ;    Saturday  Review,  August  S, 

cxlix.  pp.  1481,  1771 J   and  see  Mr.  1801;  Hans.  Dob.  vol.  clxxx.  p.  1034. 
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These,  and  other  important  acts  of  legislation,  though 
disapproved  of  either  by  the  crown  or  by  the  Peers,  were 
nevertheless  acquiesced  in  by  them,  to  avert  more  serious 
consequences.     Again,   it   devolves  upon  the  House  of 
Commons  practically  to  determine  in  whose  hands  the  They 
government  of  the  country  shall  be  placed.     By  giving  £^^*^f  ^^® 
their  confidence  to  one  party  and  by  refusing  it  to  another,  ministera. 
by  extending  it  to  certain  men  and  refusing  it  to  certain 
other  men,  they  plainly  intimate  to   the  sovereign  the 
statesmen  who  should  be  selected  to  conduct  the  adminis- 
tration of  public  affairs,  and  to  advise  the  crown  in  the 
exercise  of  its  high  prerogatives.*     In  1835,  Wilham  IV. 
was  compelled  to  accept  the  resignation  of  Sir  Eobert 
Peel,  who,  at  the  earnest  solicitation  of  the  king,  had 
attempted  to  carry  on  the  government,  and  to  recall  to 
his  councils  the  Melbourne  administration,  which  he  had 
previously  summarily  dismissed,  on  account  of  the  in- 
ability of  Sir  Eobert  Peel  to  obtain  the  confidence  of  the 
House  of  Commons.     In  deciding  the  fate  of  a  ministry, 
the  House  of  Lords,  we  have  already  seen,'  are  practically 
powerless.     The  Grey  Ministry  (in  1830 — 1834),  which 
was  remarkably  strong  both  at  home  and  abroad,  was 
throughout  opposed  in   the  Lords   by  a  decided   and 
constantly  increasing  majority.     On  the  other  hand,  the 
Derby  administrations,  in  1852  and  1858,   though  ap- 
proved and  sustained  in  the  Upper  House,  were  speedily 
broken  up  because  they  could  not  command  a  majority 
in  the  Commons.     And  the  Palmerston  ministry  in  1864, 
when  their  foreign  policy  was  censured  by  the  House  of 
Lords,  were  able  to  set  at  nought  this  hostile  vote,  in 
consequence  of  obtaining  a  small  majority,  upon  a  similar 
question,  in  the  Lower  House.     These   examples   are 
sufficient  to  prove  the  great  and  preponderating  authority 
of  the  House  of  Commons.     That  this  authority  has  not 
been  abused,  is  due  to  the  spirit  of  moderation  which  has 
generally  pervaded  the  councils  of  that  assembly,  and  also 

•  RuBsell,  Eng.  Const  new  ed.  p.  xWiii.  '  Ante,  p.  27. 
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to  the  legitimate  influence  of  the  crown  and  of  the 
hereditary  aristocracy,  which,  happily  for  the  equilibrium 
of  the  constitution,  still  finds  expression  within  its  walls. 

These  preliminary  observations  upon  the  system  of 
parliamentary  government  in  England  will,  it  is  hoped, 
afibrd  some  idea  of  its  true  character,  and  serve  to 
explain  the  chief  points  of  contrast  between  our  modern 
political  institutions  and  those  which  were  in  operation 
prior  to  the  Eevolution  of  1688. 
Pariia-  It  must  be  evident   to  the  student  of  history,  that 

™^^7  parliamentary  government  is  no  recent  political  device, 
ment.  but  that  it  owes  its  origin  to  the  growth  of  foundation 
principles  in  the  English  constitution  ;  and  that  the  tran- 
sition, from  the  ancient  method  of  government  by  pre- 
rogative to  that  which  now  prevails,  has  been  a  gradual 
and  legitimate  development.  Whether  the  modem  system 
is,  in  every  respect,  the  most  perfect  or  the  best  adapted 
to  the  wants  and  wishes  of  the  nation,  it  is  not  the  object 
of  the  present  writer  to  inquire.  He  is  not  concerned 
with  the  special  advocacy  of  any  particular  form  of 
government;  but  it  has  been  his  aim  to  describe  the 
actual  working  of  representative  institutions  in  England 
as  they  now  exist.  He  has  not  refrained  from  noticing, 
as  opportunity  offered,  the  peculiar  defects  of  parlia- 
mentary government,  and  the  dangers  to  which  ho 
conceives  that  system  to  be  exposed.  On  the  other  hand, 
he  is  bound  in  fairness  to  point  out  its  pecuhar  merits 
and  advantages,  whereby  it  has  become  so  popular  at 
home,  and  a  model  for  imitation  in  so  many  countries 
abroad.  These  advantages  have  been  admirably  stated  by 
Eowlands,  in  his  work  on  the  EngUsh  Constitution,  in  the 
following  terms : — 

Its  pecu-  The    value    [of    parliamentary   government]    in    bringing   the 

liar  advan-  monarchy  into  unison  with  the  freedom  demanded  and  obtained  by 

'  the  other  institutions  of  the  government  and  by  the  people,  cannot 

be  too  highly  estimated.     It  has  changed  the  vague,  precarious,  and 

irresponsible   authority  of  the   ancient  monarchs  for  an  executive 

council,  nominated  by  the  monarch  from  the  peers  and  represen- 
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tatires  of  the  people,  bnfc  acting  under  the  direct  influence  of  the 
House  of  Commons,  and  accountable  there  for  all  its  proceedings. 
It  has  relieved  the  king  from  the  burden,  and  from  the  moral  as 
well  as  actual  responsibility,  of  directing  or  conducting  the  state 
affairs  ;  and  whilst  he  retains  his  high  position  as  chief  of  the  state, 
and  the  power  of  impressing  his  views  of  government  on  his  minis- 
ters when  in  office,  and  of  selecting  new  ministers  when  a  change  is 
required,  he  is  not  involved  in  the  fluctuating  fortunes  of  the  rival 
statesmen  who  firom  time  to  time  become  his  servants  as  minis- 
ters of  the  crown.  With  respect  to  the  people,  it  has  opened  the 
road  to  the  highest  offices  of  the  state  to  the  ambition  of  all  who  can 
raise  themselves  to  distinction  in  the  House  of  Commons  ;  and  thus 
it  places  political  power  of  the  highest  order  in  the  most  eminent 
and  distinguished  of  the  people  themselves.' 

To  this  it  should  be  added,  that  ia  times  of  difficulty 
a  parliamentary  constitution  possesses  additional  advan- 
tages over  every  other  form  of  government.  If  the 
statesman  at  the  helm  should  prove  deficient  in  vigour 
or  sagacity,  upon  emergencies  arising  that  were  not 
contemplated  when  he  was  originally  placed  in  office, 
he  can  be  promptly  removed,  and  replaced  by  one  more 
fitted  for  the  occasion ;  and  this  can  be  effected,  through 
the  interposition  of  Parliament,  without  the  necessity  for 
resorting  to  any  extreme  measures,  and  without  disturbing 
the  ordinary  course  of  public  afiairs.^ 

As  a  suitable  introduction  to  the  more  practical  part  Subjecu 
of  this  treatise,  it  is  proposed,  in  the  two  following  chap-  i^JJuT^ 
ters,  to  give  a  brief  outline  of  the  leading  events  in  the  treatise. 
annals  of  England  which  tend  to  elucidate  the  origin  and 
progress  of  our  present  political   institutions ;  together 
with  a  summary   of  the   constitutional  history  of  the 
successive  administrations  of  England  from  1782  to  our 
own  day. 

«  Rowlands,  Eng    Const,  p.  438.  LordAberdeen  was  compelled  to  give 

See  further,  as  to  the  advantages  of  place  to  Lord  P^Jmer8ton,  in  whom 

parliamentary  government  over  the  the  nation  had  conBdence  as  a  vigo- 

system  whica  it  supersededi   Grey,  rous  war  minister.   It  was  said  of  the 

Pari.  Govt.  p.  344.  House  of  Commons,  on  this  occasion, 

**  Thus,  upon  the  sudden  crisis  of  that  they  had  *  turned  out  the  Quaker, 

the  Crimean  War,  and  as  the  result  and  put  in  the  pugilist.* — Bagehot  on 

of    parliamentary  interposition,   the  the  Cabinet,  Fortni^/hUy  JReview,  No. 

respectable  but  too  pacific  premier  l,p,  20. 
VOL.  f.                                             D 
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We  shall  next  consider  the  precise  position  of  the 
sovereign  in  relation  to  parliamentary  government,. 
The  leading  prerogatives  of  the  crown  will  be  then  sepa- 
rately reviewed,  and  the  limits  of  the  control  which  may 
be  rightfully  exercised  by  the  two  Houses  of  Parliament 
over  the  administration  of  the  same,  by  responsible  ser- 
vants of  the  crown,  will  be  explained  and  illustrated. 
The  origin,  history,  and  duties  of  the  cabinet  council,  and 
the  political  functions  of  the  several  members  who  com- 
pose the  administration,  will  next  engage  our  attention. 
Finally,  the  duties  which  devolve  upon  members  of  the 
government,  in  the  conduct  of  public  business  in  Parlia- 
ment, will  be  briefly  described. 

In  treating  upon  the  various  and  important  questions 
contained  in  this  work,  due  regard  will  be  paid  to  the 
recorded  opinions  of  eminent  statesmen  who  have  spent 
their  lives  in  the  practical  exposition  of  our  parliamentary 
system ;  and  numerous  precedents  will  be  adduced,  at 
every  stage  of  the  inquiry,  not  merely  to  corroborate  the 
doctrine  advanced  in  the  text,  but  to  illustrate  the 
manner  in  which  the  principles  and  practices  of  par- 
liamentary government  have  been  gradually  developed, 
and  become  incorporated  as  recognised  parts  of  the 
British  constitution. 
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CHAPTEK  I. 

THE   ORIGIN   AND   PROGRESS   OP   PARLIAMENTARY 
GOVERNMENT. 

In  the  compilation  of  this  chapter,  the  author  would  dis- 
claim any  pretensions  to  originality  or  research.  The  cir- 
cumstances which  gave  rise  to  the  existing  political  insti- 
tutions of  England  have  been  thoroughly  investigated  by 
Hallam,  Macaulay,  May,  and  other  authors  of  estabhshed 
reputation.  No  account  of  these  events  can  be  complete 
which  does  not  mainly  rely  upon  the  facts  eUcited,  and 
the  conclusions  arrived  at,  by  these  able  commentators. 
It  has  therefore  seemed  preferable  to  the  present  writer, 
when,  in  the  course  of  the  following  pages,  he  has  occa- 
sion to  avail  himself  of  the  labours  of  his  predecessors,  to 
quote  their  own  words,  rather  than  to  attempt  to  rewrite 
the  narrative,  in  phrases  less  accurate  and  perspicuous. 

It  was  customary  with  the  older   writers  upon  the  Rise  of 
constitution  of  England  to  trace  the  rise  of  our  repre*  oT^^/epre- 
sentative  system  to  the  institutions  which  existed  amongst  system. 
the    Anglo-Saxons;    but    the    elaborate    researches    of 
Pal^ave,  Sir  James  Mackintosh,  Hallam,  Sir  W.  Betham, 
and  of  the  learned  men  to  whom  we  owe  the  Eeports  of 
the  Committees  of  the  House  of  Lords  upon  the  Dignity 
of  a  Peer  of  the  Eealm,  have  shown  this  to  be  a  fallacy. 
The  Anglo-Saxons  undoubtedly  possessed  a  well-ordered 
government,  which  afforded  to  the  people  a  large  amount 
of  personal  liberty.      Their   local  assembUes  were,   in 

D   2 
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theory  at  least,  extremely  democratic ;  but  *  there  is  no 
trace  among  the  Anglo-Saxons,  either  of  representative 
commoners  or  of  a  peerage  like  the  modem.'* 

Without  entering  into  the  difficult  question  of  the 
origin  of  the  English  Parliament,  it  may  suffice  to  state 
the  general  result  arrived  at  by  the  labours  of  the  learned 
writers  above  mentioned,  that  prior  to  the  reign  of 
Henry  in.,  although  the  sovereign  occasionally  convened 
councils  and  asked  their  advice,  which  he  followed  or 
not,  as  he  thought  fit,  there  existed  no  deliberative 
legislative  assembly  in  England,  and  that  it  was  not  until 
the  fifteenth  year  of  the  reign  of  Edward  11.  that  it  was 
declared  and  enacted  that  the  legislative  authority  of  the 
realm  should  be  in  the  king,  with  the  advice  and  consent 
of  the  lords  spiritual  and  temporal  and  commons  in 
Parliament  assembled.  *  This  may  be  considered,'  says 
Sir  William  Betham,  *  the  first  successful  and  effectual 
attempt  to  settle  a  free  constitutional  government.  The 
assembly  was  afterwards  modified  from  time  to  time 
until  the  reign  of  Henry  IV.,  about  which  time  it  obtained 
the  division  into  two  distinct  Houses,  as  it  has  since 
continued.'** 
Govern-  During  this  period,  and  more  or  less  until  the  epoch  of 

preroga-  the  Eevolutiou  of  1688,  the  government  of  the  country 
was  carried  on  by  virtue  of  the  king's  prerogative.  So 
long  as  the  House  of  Commons  was  merely  regarded  as  a 
machine  for  granting  money,  with  no  substantial  voice  in 
general  legislation,  or  the  conduct  of  public  affairs,  the 
.  will  of  the  monarch  was  supreme,  if  not  indisputable. 
The  ordinary  revenues  of  the  crown,  irrespective  of  par- 
liamentary supplies,  sufficed  for  its  customary  expendi- 
ture, and  it  was  only  when  more  money  was  wanted,  for 
extraordinary  purposes,  that  it  became  necessary  to  apply 
to  Parliament.     When  a   meeting   of  Parliament   took 


live. 


•  Mackintosh,   Hist,   of  England,        ^  BetLnm,  Feudal  and  Pari.  Digni- 
vol.  i.  p.  75;   Park's  Lectures,   pp.     ties,  pp.  11-13. 
68-78. 
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place,  the  influence  of  the  king  and  his  nobles  was  gene- 
rally paramount.  If  grievances  could  not  otherwise  be 
redressed,  a  grant  of  supply,  conditional  upon  their  re- 
moval, had  to  be  resorted  to.  This  method,  though 
often  effectual,  occasionally  led  to  collisions  between  the 
crown  and  ParUament.  Until  the  reign  of  Henry  VIII. 
or  Elizabeth,  this  was  the  practical  shape  of  the  English 
pohtical  system,  the  king,  the  Lords,  and  the  Commons 
each  acting  upon  their  own  view  of  their  peculiar  in- 
terests. The  contest  between  Charles  I.  and  his  ParUa- 
ment was  an  indication  of  a  coming  change.  During 
that  memomble  struggle  for  pre-eminence,  the  king  took  ment  by 
his  stand  upon  his  prerogative,  while  the  Commons,  who  king^!^**^ 
had  begun  to  appreciate  their  power,  contended  for 
popular  rights.  Various  attempts  were  made  by  the 
king  to  win  over  to  his  cause  his  most  formidable  op- 
ponents in  the  House  of  Commons,  but  he  had  not  dis- 
covered the  secret  of  making  them  his  ministers,  and 
using  them  as  the  channels  of  his  influence,  while  they 
continued  to  retain  the  confidence  of  their  own  party. 
Charles  L  never  promoted  any  parliamentary  leader  to 
office  until  he  had  lost  all  power  and  popularity  amongst 
his  former  associates  by  an  avowed  desertion  to  the 
separate  party  of  the  king.  Consequently,  these  attempts 
proved  wholly  unavaiUng  to  bring  about  a  cordial  co- 
operation between  the  crown  and  the  Commons,  and  the 
terrible  catastrophe  of  the  downfall  of  the  monarchy 
naturally  ensued.*"  But  it  is  a  remarkable  circum- 
stance, that  in  the  Grand  Eemonstrance,  which  was  ad-  origin  of 
dressed  by  the  House  of  Commons  to  Charles  I.  in  1641,  ™i°i«teriiU 

J  ......  responsi- 

the  principle   of  ministerial  responsibihty  is   distinctly  biiity. 
referred  to,  as  a  method  of  conciliating  the  favour  of 
Parhament,  and  of  .protecting  the  king  from  evil  coun- 
sellors.    It  was  proposed   in  this   able  document  that 
thenceforth   such   counsellors,   ambassadors,    and    other 


«  Edinb.  Review,  vol.  xiv.  p.  800,  &c. 
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ministers  only  should  be  employed  as  were  able  to  retain 
the  confidence  of  Parliament.**  The  king,  however, 
had  previously  declared  that  he  would  neither  separate 
the  obedience  of  his  servants  from  his  own  acts,  nor 
suffer  them  to  be  punished  for  executing  his  commands.* 
Conciliation,  therefore,  was  impossible,  and  both  king  and 
Parliament  were  driven  to  the  commission  of  violent  and 
unwarrantable  deeds. 

The  restoration  of  the  monarchy  under  Charles  11.  was 
too  hastily  effected  to  admit  of  needful  constitutional  re- 
strictions being  imposed,  to  prevent  the  recurrence  of 
former  grievances.  Accordingly,  during  the  reigns  of 
Charles  EL  and  James  II,  the  nation  was  continually 
suffering  under,  or  struggling  against,  the  exercise  of  the 
king's  prerogative — against  the  claim,  on  the  part  of  the 
king,  to  an  indefeasible  right  of  power,  neither  responsi- 
ble nor  to  be  resisted,  and  from  the  effects  of  which  there 
was  no  legal  remedy/ 
Control  of  Meanwhile,  the  influence  of  the  House  of  Commons 
moiwovep  began  to  make  itself  felt  in  matters  heretofore  presumed 
the  sup-  to  be  beyond  the  jurisdiction  of  Parliament.  It  was 
^*^"  during  the  Long  Parliament  (temp.  Chtirles  IT.  1661- 
1679)  that  the  practice  of  appropriating  the  supplies 
granted  to  the  crown  to  distinct  and  specific  services 
was  first  introduced.  This  was  not  accomplished  without 
difficulty.  Clarendon  and  the  old  court  party  inveighed 
against  it  as  an  invention  derogatory  to  the  honour  of 
the  crown  ;  but  the  king  himself  acquiesced  in  the  views 
of  the  Commons,  considering  it  the  most  Ukely  way  of 
ensuring  their  ready  comphance  with  his  demands.  On  a 
later  occasion,  however,  the  unworthy  House  of  Commons 
that  sat  in  1685,  not  content  with  a  needless  augmen- 
tation of  the  revenue,  took  credit  with  the  king  for  not 
having  appropriated  the  supplies.     But  from  the  Eevolu- 

*  See    Forster's    Debates  on  the    p.  532. 

Grand  Remonstrance,  pp.  272,  278.  '  Coxe's  Walpole  (PownalVs  Ta- 

•  Campbeirs  Chancellors,  vol.  ii.    per),  vol.  iii.  p.  010. 
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tion,  the  system  of  appropriation  wa^  made  a  regular  part 
of  the  scheme  of  government,  which  was  then  estabUshed 
for  the  better  securing  the  rights,  Uberties,  and  privileges 
of  the  English  nation.  Once  recognised  as  an  undisputed 
principle,  the  appropriation  of  the  supplies  necessarily  led 
to  the  preparation  by  the  crown  of  estimates  of  the  sums 
required,  and  of  the  services  to  which  it  was  proposed  to 
apply  the  same.  Thus  the  House  of  Commons  succeeded 
in  obtaining,  not  merely  a  general  control  over  the  public 
revenues,  but  an  authoritative  voice  in  respect  to  the 
details  of  pubUc  expenditure.* 

In  reviewing  the  character  and  conduct  of  the  Sove-  Weakness 
reigns  of  the  houses  of  Tudor  and  Stuart,  Hallam  re-  ^tf™^- 
marks  that  they  were  the  master  movers  of  their  own  ^emment. 
policy,  albeit  not  always  with  as  much  ability  as  dili- 
gence ;  that  they  were  not  very  susceptible  of  advice,  but 
always  sufficiently  acquainted  with  the  details  of  govern- 
ment to  act  without  it.^  In  a  word,  they  ruled  by  virtue 
of  their  prerogative,  and  with  the  aid  of  ministers  of 
state  who  had  no  necessary  connection  with  Parhament, 
and  were  only  amenable  thereto  for  high  crimes  and 
misdemeanors.*  Hence  arose  frequent  altercations  and 
struggles  between  the  crown  and  Parhament,  which 
sometimes  could  only  be  decided  by  an  appeal  to  the  / 
sword.  .  Although,  in  the  main,  the  people  were  contented 
and  prosperous,  and  the  great  principles  of  constitutional 
liberty  continued  to  advance,  yet  the  security  for  the 
pubhc  welfare  depended  too  much  upon  the  personal 
character  of  the  monarch,  and  his  ability  to  rule  with 
foresight  and  beneficence.  Herein  consisted  the  pecuhar 
weakness  of  government  by  prerogative.  When  the  exer- 
cise of  the  royal  authority  fell  into  bad  hands,  or  irrecon- 
cilable differences  arose  between  the  crown  and  the  Par- 
liament, there  was  no  adequate  security  against  misrule, 


«  Park's  Dogmas,  Lecture  XIII.    p.  388. 
Ilatsell,  vol  ill  p.  202.  *  Park's  Dogmas,  p.  41, 

*•  Hallam,    Const  Hist.    vol.    iii. 
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and  no  remedy  to  prevent  national  discontent  from  ferment- 
ing into  open  rebellion.  Two  revolutions  within  the  space 
of  half  a  century,  and  a  dynasty  of  kings  sent  into  per- 
manent exile  for  the  continued  infraction  of  popular  rights, 
proved  the  necessity  for  a  vital  change  in  the  practice,  if 
not  in  the  theory  of  the  constitution. 
Revolution  Upou  the  occurreucc  of  the  Revolution  of  1688,  the 
of  1688.  attention  of  the  most  eminent  statesmen  was  directed  to 
the  endeavour  to  bring  the  executive  and  legislative 
powers  into  more  harmonious  action.  This  was  mahily 
effected  by  a  more  distinct  recognition  than  heretofore  of 
the  doctrine  of  ministerial  responsibility  to  Parliament. 
But  it  was  only  by  slow  degrees,  and  as  the  result  of 
political  experience  painfully  acquired  on  all  sides,  that 
this  doctrine  became  fully  accepted. 
Meaning  It  has  always  been  a  leading  maxim  of  the  British  con- 
mMim  stitution  that  *  the  king  can  do  no  wrong.'  ^  He  is  to  be 
'  the  king  accouutcd  as  responsible  to  God  alone  for  the  righteous 
TO)n^/"^  exercise  of  authority  over  the  people  of  his  realiji.  It  is 
not  meant  by  this  doctrine  that  the  king  is  above  the 
laws,  and  that  all  his  acts  are  necessarily  just  and  right. 
As  an  individual  he  is  independent  of,  and  not  amenable 
to,  any  earthly  power  or  jurisdiction ;  but  all  his  acts  are, 
nevertheless,  controlled  by  the  law  ;  and  *  the  body  politic 
is  reared  upon  the  basis,  that  the  law  is  above  the  head 
of  the  state,  and  not  the  head  of  the  state  above  the 
law.'*  The  maxim  that  *the  king  can  do  no  wrong,* 
while  it  sounds  like  a  moral  paradox,  is,  in  fact,  but  the 
form  of  expressing  a  great  constitutional  principle,  that 
no  mismanagement  in  government  is  imputable  to  the 
sovereign  personally;  whilst,  on  the  other  hand,  it  is 
equally  true,  that  no  wrong  can  be  done  to  the  people  for 
which   the   constitution    does    not  provide  a  remedy.™ 

*  See  Bowj-er,  Const  Law,  p.  136 ;  *  See  Smith's  Pari.  Remembrancer, 

Broom's  Legal  Maxims,  p.  40.     And  1861,  pp.  197-200. 

Maurice's  paper,  Do  Kings  reign  by  "»  See  Amos,  English  Constitution 

the   Grace  of  God?    in  Tracta  for  in  the  Reign  of  Charles  TL  pp.  11-19  j 

Priests  and  People,  second  series,  p.  86.  Cox,  Eng.  Govt.  p.  4 10. 
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These  seeming  anomalies  are  reconciled  by  the  important 
axiom  that  the  king  can  perform  no  act  of  government 
of  himself,  but  that  all  acts  of  the  crown  must  be  pre- 
sumed to  have  been  done  by  some  minister  responsible 
to  parliament."  This  principle,  now  so  well  understood,  was 
not  recognised  in  its  entirety  until  a  comparatively  recent 
period ;  for  while  it  is  a  necessary  corollary  from  the  prin- 
ciples of  government  established  by  the  Revolution  of 
1688,  we  find  it  first  asserted,  without  exception  or  qua-  MinistOTiai 
lification,  in  the  reign  of  George  n.**    At  the  same  time,  b!i^^^* 
it  has  always  been  acknowledged,  with  more  or  less  dis-  ^^y?*" 
tinctness,  that  the  king's  ministers  were  answerable  for  all 
acts  of  government  that  could  in  any  way  be  traced  to 
their  advice  or  co-operation.     Either  by  parliamentary 
censure,  or  impeachment,  or  by  ordinary  process  of  law, 
unworthy  ministers  have,  from  a  very  early  period,  been 
called  to  account  for  complicity  in  acts  of  misgovemment. 
But  this  mode  of  redress  was  invariably  doubtful  and 
uncertain.     In  the  days  when  the  collective  responsibiUty 
of  the  administration  for  the  acts  of  each  individual  minis- 
ter formed  no  part  of  the  theory  of  government,  it  was 
not  easy  to  ascertain  upon  whom  to  affix  the  responsibility 
for  any  particular  offence.     So  long  as  a  minister  of  state 
retained  the  favour  of  his  sovereign,  it  was  difficult,  if  not 
impossible,  to  convict  him  of  misconduct,  or  make  him 
amenable  for  misdeeds  agreed  upon  in  secret,  and  which 
were  perhaps  commanded  by  the  king  himself;  so  that 
opposition  to  a  suspected  favourite  commonly  took  the 
shape  of  intrigues  to  displace  him  from  power,  or  gave 
rise  to  open  resistance  to  the  crown  itself. 

"  See  Chap.  lY.    On  the  Sove-  true,  exercise  some  of  the  prerogatives 

reign.  of   the  crown  -without    asking    the 

•  Bj  the  Duke  of  Argyle,  in  the  advice  of  any  minister ;  hut  if  he  does 

Ilouse  of  Lords,  in  1730 ;  Pari.  Hist,  make  a  wrong  use  of  any  of  his  pre- 

z.  1138.    See  Ilallam,  Const.  Hist,  rogatives,  his  ministers  must  answer 

iii.  315,  n.    And  in  a  dehate  in  the  for  it,  if  they  continue  to  he  his 

House  of  Commons,  on  Fehruary  13,  ministers.' — Pari    Hist,   vol.  xL   p. 

1741,  Sir  John   Barnard    thus  ex-  1208. 
pressed  himself : '  The  king  may,  it  is 
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The  necessity  for  some  constitutional  provision  to 
require  that  the  advisers  of  the  crown,  through  whose 
agency  all  affairs  of  state  are  conducted,  should  be  pub- 
licly known — in  order  that  they  might  be  held  account- 
able to  Parliament  for  the  ^advice  they  had  given  to  the 
sovereign,  and  for  the  consequences  of  acts  which  had 
been  brought  about  through  their  own  instrumentaUty — 
Case  of  the  ^as  Strikingly  exemplified  in  the  case  of  the  Partition 
Treaties.  Treaties,  which  occurred  in  1698.  The  House  of  Com- 
mons were  of  opinion  that  these  treaties  were  highly 
injurious  to  the  public  interests,  and  it  was  proposed  to 
impeach  Lord  Somers,  who,  as  Chancellor,  had  affixed 
to  them  the  great  seal.  Somers,  in  his  defence,  alleged 
that  he  had  opposed  the  treaties,  but  that  he  had  put  the 
great  seal  to  one  of  them  by  the  king's  command,  con- 
sidering that  he  was  bound  to  do  so.  Dissatisfied  with 
this  explanation,  the  Commons  resolved  upon  his  im- 
peachment. They  also  determined  to  impeach  the  Earl 
of  Portland,  Lord  Orford,  and  Lord  Halifax,  who,  as  pro- 
minent members  of  the  administration,  were  held  respon- 
sible for  advising  this  objectionable  measure.  But  it 
proved  that  these  noblemen  had  had  nothing  to  do  with 
the  matter,  and  that  the  treaties  had  been  negotiated  by 
the  king  himself.  Lord  Somers  was  acquitted  by  the 
House  of  Lords,  notwithstanding  the  unwarrantable  nature 
of  his  defence,  in  trusting  for  the  justification  of  his  con- 
duct to  the  king's  command;  an  excuse  which  was 
entirely  at  variance  with  the  true  principles  of  responsible 
government,  and  which,  if  recognised  as  sufficient,  would 
deprive  Parliament  of  all  control  over  the  executive  ad- 
ministration.' The  proceedings  against  the  other  members 
of  the  ministry  were  equally  unsuccessful,  it  being  impos- 

«•  Contrast    the  conduct  of  Lord  positively  refused  to  do  so,  solely  be- 

Somers  in  this  particular  with  that  cause  he  deemed  the  treaties  in  ques- 

of  his  successor  mthe  chancellorship,  tion  to  be  injurious  to  the  interests 

Lord  Hardwicke,  who,  on  two  oc-  of  England.     See  Harris's  Life  of 

casions  when  required  by  George  II.  Hardwicke,  vol  ii.  pp.  59,  369;  vol. 

to  put  the  great  seal  to  conventions  iii.  p.  639. 
concluded  by  the  sovereign  himself, 
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sible  to  prove  that  they  had  been  parties  to  the  obnoxious 
treaty.**  Foiled  in  their  attempt  to  bring  home  to  anyone 
responsibility  for  this  act  of  arbitrary  power,  the  House  of 
Commons  set  about  the  adoption  of  measures  to  prevent  a 
repetition  of  the  offence.  This  they  endeavoured  to  effect 
by  the  introduction  of  a  clause  into  the  Act  of  Settlement 
which  provided,  that  after  the  accession  of  the  House  of 
Hanover,  *  all  matters  relating  to  thejwcll-governing^jof 
this  ^"gdoipji  which  are  properly  coo^ni  in  the  Priv^  Eospanin- 

^'^^^fnf iT  li^y  W^"Jawa^a^.  ^^^^!  V^^SL!^}'^  realm,  shall  be^  ^^*^^^ 
transacted_^tih[iUS*--.ai^i^^  i?]^^^^.   thereupon  Coun- 

slifllTTip  sicynpd  by  sue}]  of  tha.ErLvy  Cnnncil  as  shall  ad  visa.  °^^^ 
oc  V^r>ngf>i]t  tQ^  the  same.'"  This  provision  was  meant  to 
compel  the  discussion  oi  all  state  affairs  in  fuU  Privy 
Comicil,  and  to  discriminate  between  the  responsibility  of 
those  who  promoted  and  thjse  who  opposed  each  resolu- 
tion, by  requiring  all  who  voted  for  it  to  sign  their  names 
thereto.  It  was,  however,  soon  perceived  that  such 
a  system  would  cause  infinite  delay  and  embarrassment 
in  governing  the  kingdom ;  while  doubtless  it  was  also 
obnoxious  to  the  ministry,  who  were  not  as  yet  prepared 
to  assume  such  a  definite  responsibihty,  involving  with  it 
prospective  anticipations  of  impeachment  and  disgrace." 
Accordingly,  in  the  following  reign,  before  the  time  when 
it  was  to  have  come  into  operation,  it  was  formally 
repealed.* 

Another  clause  in  the  Act  of  Settlement, — which  ap-  impeaoh- 
pears  to  have  been  framed  in  connexion  with  the  fore-  mrnistew. 
going, — declared  that  no  pardon  under  the  great  seal 
should  be  pleadable  to  an  impeachment  by  the  C!ommons. 
This  salutary  provision  still  remains  in  force,  and  is  cal- 
culated to  increase  the  sense  of  individual  responsibihty 
of  ministers.  It  has  been  interpreted  by  Blackstone  as 
designed  to  prevent  the  royal  pardon  from  being  available 

•»  HaUam's  Const.  Hist.  vol.  iii.  p.        '  12  &  13  Will.  III.  c.  2,  §  4. 
253;  Campbeirs  Chancellore,  vol.  iv.        ■  Creasy,  English  Const,  p.  332. 
pp.  166-168.  •  4  &  6  Anne,  c.  8. 
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pending  an  impeachment,  and  in  bar  to  its  progress ;  but 
not  to  restrain  a  pardon  after  the  conclusion  of  the  trial." 
Although  the  Act  of  Settlement   proved  abortive  to 
ensure  the  direct  accountability  of  the  advisers  of  the 
crown  to  Parliament,  yet  that  result  was  gradually  brought 
about  by  the  course  of  events,  in  a  way  that  was  quite 
unforeseen  by  the  politicians  and  statesmen  who  effected 
the  Revolution. 
wiiUam         WiUiam  HI.  had  been   summoned  to  the  throne  of 
^^  England  by  the  two  Houses  of  Parliament,  in  order  that 

he  might  rule  as  a  constitutional  sovereign.  The  rights 
and  liberties  of  the  subject,  for  infringing  which  King 
James  had  forfeited  his  crown,  had  been  declared  by 
>  Parhament  in  a  document  which  was  presented  to  the 
Prince  of  Orange  upon  his  assumption  of  the  government. 
They  had  afterwards  been  embodied  in  the  Bill  of  Eights, 
as  pait  of  the  fundamental  laws  of  the  kingdom,  and  the 
motive  and  condition  of  the  revolution-settlement.  The 
king,  on  his  own  part,  was  sincere  in  his  resolve  and 
endeavour  to  discharge  his  sacred  obUgations  with  fidelity. 
But  owing  to  the  natural  reserve  of  his  disposition,  and 
his  large  capacity  for  administration,  he  relied  much  less 
upon  the  advice  of  his  ministers  than  would  now  be 
expected  of  a  constitutional  king.  In  fact,  according  to 
the  testimony  of  Hallam,  WiUiam  was  eminently  his  own 
minister,  and  was  better  fitted  for  that  office  than  any  of 
those  who  served  him.^  In  all  domestic  matters,  as  a 
general  rule,  he  was  wont  to  consult  his  ministers,*  and  to 
govern  through  their  instrumentality;  but  he  still  pre- 
served in  his  own  hands  the  supreme  control.  Questions  of 
war  and  diplomacy,  however,  the  king  reserved  to  him- 

"  Warren's  Black.  Com.  Abridged,  that  his  Majesty  evinced  too  much 

p.  648.  neglect  and  distrust  of  his  cabinet ; 

""  Hallam,  vol.  iii.  pp.  252,  888.  the  remonstrance  was  summed  up  in 

'^  In  1701,  when  the  reign  of  Wil-  these  significant  words :  '  It  would  be 

liam  in.  was  drawing  to  a  close,  it  much  for  the  king's  service  if  he 

was  made  the  subject  of  complaint  brought  his  affairs  to  be  debated  at 

by  Lord  Sunderland,  m  a  letter  of  that  council.' — Pict.  Hist,  of  Eng.  vol. 

advice    addressed  to  Lord  Somers,  iv.  p.  134. 
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self;  and  his  advisers,  conscious  that  they  were  less  versed 
in  military  and  foreign  affairs  than  their  royal  master, 
were  content  to  leave  with  him  the  command  of  the 
army,  and  to  know  only  what  he  thought  fit  to  communi- 
cate about  the  instructions  which  he  gave  to  his  own 
ambassadors,  or  concerning  the  conferences  which  he  held 
with  the  ambassadors  of  foreign  princes.'  We  have  seen 
the  consequences  of  this  policy  in  diplomatic  affairs  in  the 
matter  of  the  Partition  Treaties ;  but  so  deep-seated  was 
the  conviction  that  military  affairs  were  a  branch  of  the 
prerogative  that  belonged  exclusively  to  the  king  him- 
self, that  it  was  not  until  the  year  1806  that  it  was  fully 
conceded  that  the  management  of  the  army,  in  common 
with  all  other  prerogatives,  was  subject  to  the  supervision 
of  ministers/ 

To  William  in.,  however,  is  due  the  credit  of  the  His  first 
formation  of  the  first  administration  avowedly  constructed  ^nta^ 
upon  the  basis  of  party,  in  order  that  it  might  carry  on  ^^If' 
the  king's  government  in  conformity  with  the  general 
political  views  of  the  majority  of  the  House  of  Commons. 
This  ministry  was  composed  of  statesmen  who  had  seats 
in  one  or  other  of  the  Houses  of  Parliament;  thereby  sup- 
plying a  defect  in  the  scheme  of  government,  the  want  of 
which  in  the  plan  propounded  in  the  Act  of  Settlement  was 
sufficient  to  account  for  the  failure  of  that  projected  reform. 
The  history  of  this  remarkable  transaction,  which  consti- 
tutes such  a  memorable  epoch  in  our  political  annals,  is 
reserved  for  another  chapter,  in  which  it  is  proposed  to 
treat,  with  more  detail,  of  the  origin  and  development  of 
the  cabinet  council.  Suffice  it  here  to  state,  that  during 
this  reign  the  distinction  between  the  cabinet  and  the 
privy  council, — and  the  exclusion  of  the  latter  from 
dehberation  upon  all  affairs  of  state,  except  of  the  most 
formal  description, — was  fully  established,  and  that  the 
king's  ministers  were  first  introduced  into  Parliament  for 


«  Macaulay,  vol.  t.  p.  123.  '  May,  Const.  Hist.  vol.  i.  p.  87. 
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the  avowed  purpose  of  explaining,  defending,  and  carrying 
out  the  measures  of  government;  thereby  practically 
asserting  a  constitutional  principle,  which  it  was  reserved 
for  another  generation  to  bring  to  maturity,  that  ministers 
are  responsible  to  ParUament  for  every  act  of  the  crown 
in  the  conduct  of  public  affairs. 

Henceforward  (to  use  the  words  of  May)  a  snccession  of 
monarchs  arose,  less  capable  than  William,  and  of  ministers  gifted 
with  extraordinary  ability  and  force  of  character,  who  rapidly 
reduced  to  practice  the  theoiy  of  ministerial  responsibility.  Under 
the  sovereigns  of  the  House  of  Hanover,  the  government  of  the  state 
was  conducted  throughout  all  its  departments  by  ministers  respon- 
sible to  Parliament  for  every  act  of  their  administration,  without 
whose  advice  no  act  could  be  done,  who  could  be  dismissed  for 
incapacity  or  failure,  and  impeached  for  poHtical  crimes  ;  and  who 
resigned  when  their  advice  was  disregarded  by  the  crown  or  their 
policy  disapproved  by  Parliament.  With  ministers  thus  respon- 
sible, *the  king  could  do  no  wrong.'  The  Stuarts  had  strained 
prerogative  so  far  that  it  had  twice  snapped  asunder  in  their  hands. 
They  had  exercised  it  personally,  and  were  held  personally  respon- 
sible for  its  exercise.  One  had  paid  the  penalty  with  his  head ; 
another  with  his  crown ;  and  their  family  had  been  proscribed  for 
over.  But  now,  if  the  prerogative  was  strained,  the  ministers  were 
condemned,  and  not  the  king.  If  the  people  cried  out  against  the 
government,  instead  of  a  revolution  there  was  merely  a  change  of 
ministry.  Instead  of  dangerous  conflicts  between  the  crown  and 
the  Parliament,  there  succeeded  struggles  between  rival  parties  for 
parliamentaiy  majorities  ;  and  the  successful  party  wielded  all  the 
power  of  the  state.  Upon  ministers,  therefore,  devolved  the  entire 
burthen  of  public  affairs ;  they  relieved  the  crown  of  its  cares  and 
perils,  but,  at  the  same  time,  they  appropriated  nearly  all  its 
authority.     The  king  reigned,  but  his  ministers  governed." 

During  this  period  in  our  political  history,  the  cabinet 
council  began  to  assume  a  definite  shape  and  organisation, 
distinct  from  the  privy  council,  whose  functions  it  had 
for  the  most  part  superseded  ;  and  the  direct  interference 
of  the  sovereign  in  public  affairs  gave  way  to  the  consti- 
tutional authority  of  ministers  of  the  crown,  exercised  in 
the  name  and  on  the  behalf  of  their  royal  master.  These 
innovations  upon  the  ancient  usages  of  the  constitution, 
which  were  none  the  less  important  because  they  had 

■  May,  Const.  Hist.  vol.  i.  pp.  5^  6. 


PIKST  PARTY  ADMINISTRATION.  47 

been  gradually  and  silently  effected,  merit,  and  will  here- 
after obtain,  a  more  ample  consideration.* 

Making  use  of  their  undoubted  prerogative  of  selecting  origin  ^^ 
their  own  ministers,  it  had  been  customary  for  the  so-  ?^iS. 
vereigns  of  England,  anterior  to  the  Kevolution,  to  choose 
men  to  fill  the  high  oflSces  of  state  upon  personal  grounds, 
without  regard  to  their  general  agreement  upon  political 
questions.     Party  as  well  as  parliamentary  government 
originated  with  William  III.,  who,  in  1696,  constructed 
his   first    parliamentary   ministry  upon    an   exclusively 
Whig  basis.     But  the  idea  was  unhappily  abandoned  by 
the  king  in  his  subsequent  administrations,  and  it  was 
not  until  the  House  of  Hanover  ascended  the  throne  that 
ministers  were,   as  a  general  rule,  exclusively  selected 
from  amongst  those  who  were  of  the  same  political  creed, 
or  who  were  willing  to  fight  under  the  same  political 
banner.     Queen  Anne  was  inclined  to  favour  the  Tories, 
and  in  1710  she  authorised  the  appointment  of  a  de- 
cidedly Tory  ministry  :  upon  the  accession  of  George  I.,  i^ence 
however,  the  Whig  party   obtained   possession  of  the  great  Whig 
government,  and  continued  for  a  long  time  to  maintain  ^^°^^- 
the  upper  hand)  compelling  the  king  to  sacrifice  his  per- 
sonal inchnations  in  favour  of  their  party  leaders.** 

The  reigns  of  the  first  three  Georges  were  characterised 
by  the  strife  of  rival  factions  to  obtain  possession  of  oflHice, 
and  to  coerce  the  sovereign,  by  the  united  influence  of  the 
great  families,  to  choose  his  ministers  exclusively  from 
amongst  themselves.  George  I.  and  his  successor  suc- 
cumbed to  the  necessity  of  conciliating  the  aristocracy, 
who  by  their  wealth  and  territorial  possessions  had  ob- 
tained supremacy  in  the  councils  of  Parliament.  But 
subjection  to  Whig  control  in  any  shape  was  peculiarly 
irksome  to  George  IIL,  who  being  naturally  fond  of 
power,  determined  when  he  became  king  to  use  his 
prerogative  to  the  fullest  possible  extent.  Accordingly, 
when  he  succeeded  to  the  throne  he  immediately  endea- 

■  See  Chapter  IV.  on  the  Sovereijrn,  and  Vol.  II.  eh.  1,  on  the  Cabinet 
CounciL  *  May,  Const.  Hist.  vol.  i.  p.  7. 
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Geoigo       voured    *  to  loosen   the  ties  of   party,   and  to    break 
down  the  confederacy  of  the  great  Whig  families.     His 
desire  was  to  undertake  personally  the  chief  administra- 
tion of  public  affairs,  to  direct  the  policy  of  his  ministei-s, 
and  himself  to  distribute  the  patronage  of  the  crown.   He 
was  ambitious  not  only  to  reign,  but  to  govern.    His  will 
was  strong  and  resolute,  his  courage  high,  and  his  talent 
for  intrigue  considerable.     He  came  to  the  throne  deter- 
mined to  exalt  the  kingly  office  ;  and  throughout  his  long 
reign  he  never  lost  sight  of  that  object.'  *"     The  constant 
aim  of  the  king  was  to  be,  in  effect,  his  own  minister. 
*  When  ministers  not  of  his  own  choice  were  in  office, 
he  plotted  against  them  and  overthrew  them ;  and  when 
he  had  succeeded  in  establishing  his  friends  in  office,  he 
enforced  upon  them  the  adoption  of  his  own  policy.' 
The  king's  tactics  were  frequently  at  variance  with  the 
principles  of  constitutional  government,  but  credit  is  due 
to  him  for  his  conscientious  and  intelligent  activity  in  the 
promotion  of  the  public  weal.     '  That  he  was  too  fond  of 
power  for  a  constitutional  monarch,  none  will  now  be 
found  to  deny ;  that  he   sometimes  resorted  to   crafty 
expedients,  unworthy  of  a  king,  even  his  admirers  must 
admit.     With  a  narrow  understanding  and  obstinate  pre- 
judices, he  was  yet  patriotic  in  his  feelings,  and  laboured 
earnestly  and  honestly  for  the  good  government  of  his 
country.     If  he  loved  power,  he  did  not  shrink  from  its 
cares  and  toil.     If  he  delighted  in  being  the  active  ruler 
of  his  people,  he  devoted  himself  to  affairs  of  state  even 
more  laboriously  than  his  ministers.     If  he  was  jealous  of 
the  authority  of  the  crown,  he  was  not  less  jealous  of  the 
honour  and  greatness  of  his  people.     A  just  recx)gnition 
of  the  personal  merits  of  the  king  himself  enables  us  to 
judge  more  freely  of  the   constitutional   tendency  and 
results  of  his  policy.'  ^ 

The  foregoing  description  of  George  III.  is  taken  from 
the  first  chapter  of  May's  '  Constitutional  History.'     It 

•  May,  Const.  Hist.  vol.  i.  p.  10.  **  Ibid,  pp.  13,  U. 
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vividly  portrays  the  chief  points  in  the  character  of 
that  monarch,  upon  whom  such  various  judgments  have 
been  passed.  By  some  he  is  regarded  as  the  model  of  a 
*  patriot  king/  virhilst  others  point  him  out  as  a  bigoted, 
selfish  monarch,  obstinate,  and  wholly  regardless  of  con- 
stitutional rights  when  opposed  to  his  own  policy  or  pre- 
judices. But  whatever  opinion  we  may  entertain  of  his 
personal  character,  we  have  no  right  to  judge  his  pro- 
ceedings by  the  strict  rule  of  parliamentary  government 
as  it  is  now  interpreted ;  for  that  system  was  still  in  its 
infancy  when  GecH-ge  HI.  was  king,  and  the  usages  of 
the  constitution  in  that  day  warranted  a  more  direct  and 
extended  interference  in  the  details  of  government  by 
the  occupant  of  the  throne  than  would  now  be  deemed 
expedient  or  justifiable.  Further  consideration,  however, 
will  be  bestowed  on  this  subject  when  treating  of  the 
office  of  sovereign  in  relation  to  parliamentary  govern- 
ment. We  must  now  proceed  to  notice  certain  particu- 
lars of  the  king's  public  conduct,  which  claim  particular 
attention  on  accoimt  of  their  bearing  upon  the  history 
and  development  of  ministerial  responsibility. 

Geoi^e  m.,  during  at  least  the  earher  part  of  his  The 
reign,  was  in  the  frequent  habit  of  conferring  secretly  ^^/ 
upon  public  affairs  with  noblemen  and  others  who  were 
not  members  of  the  cabinet,  but  who  were  personally 
devoted  to  the  king,  and  willing  to  aid  him  in  carrying 
out  his  own  peculiar  views.  His  object  in  this  was  evi- 
dently to  create  a*  new  party,  faithftd  to  himself,  and 
dependent  entirely  upon  his  wiU.  He  succeeded ;  and 
the  party  came  to  be  known  as  *  the  king's  men,'  or  *  the 
king's  friends.'  Instead  of  relying  upon  the  advice  of 
his  responsible  ministers,  the  king  often  took  counsel  with 
those  whom  Burke  describes  (in  his  'Thoughts  on  the 
Cause  of  the  Present  Discontents ')  with  some  oratorical 
exaggeration  as  his  '  double,'  or  '  interior  cabinet.'  It  is  ■ 
said  that  his  first  speech  to  Parliament  was  not  even  sub- 
mitted for  the  approval  of  his  ministers,  but  was  drawn 
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up,  by  the  king's  command,  by  ex-Chancellor  Hardwicke, 
who,  when  in  office,  had  had  much  experience  in  the  pre- 
paration of  royal  speeches,  and  in  whose  skill  and  judg- 
ment his  Majesty  had  peculiar  confidence.  One  impor- 
tant paragraph  is  known  to  have  been  written  by  the 
king  himself,  and  the  whole  speech  was  forced  upon  the 
ministry,  who  consented,  very  reluctantly,  to  adopt  it  as 
their  own.*  *  This  "  influence  behind  the  throne  "  was 
denounced  by  all  the  leading  statesmen  of  the  day, — ^by 
Mr.  Grenville,  Lord  Chatham,  the  Marquis  of  Eocking- 
ham,  the  Duke  of  Bedford,  and  Mr.  Burke.  Occasionally 
denied,  its  existence  was  yet  so  notorious,  and  its  agency 
so  palpable,  that  historical  writers  of  all  parties,  though 
taking  different  views  of  its  character,  have  not  failed 
to  acknowledge  it.  The  bitterness  with  which  it  was 
assailed  at  the  time  was  due,  in  great  measure,  to 
poUtical  jealousies,  and  to  the  king's  selection  of  his 
friends  from  an  unpopular  party ;  but  on  constitutional 
grounds  it  could  not  be  defended.' '  From  his  accession 
to  the  throne  in  1760,  up  to  at  least  the  year  1765, 
George  III.  was  more  or  less  guided  by  Lord  Bute,  who, 
whether  in  or  out  of  office,  continued  to  be  his  chief 
adviser.'  After  the  retirement  of  Lord  Bute  from  the 
king's  secret  counsels,  his  Majesty  still  had  a  numerous 
party  of  friends,  some  of  whom  held  office  in  the  govern- 
ment or  household,  but  who  severally  *  looked  to  the 
king  for  instructions  instead  of  to  the  ministers.'  *  But 
the  greater  part  of  the  king's  friends  were  independent 
members  of  Parliament,  whom  various  motives  had 
attracted  to  the  personal  support  of  the  king.  They 
formed  a  distinct  party,  but  their  principles  and  position 
were  inconsistent  with  constitutional  government.  Their 
services  to  the  king  were  not  even  confined  to  counsel  or 
political  intrigue,  but  were  made  use  of  so  as  to  influence 

•  Harris,  Life  of  Hardwicke,  vol.        «  Ibid.  pp.  22, 27, 30;  and  see  Pari, 
iii.  p.  231.  Deb.  vol.  xvi.  p.  9. 

'  May*fl  Hiet.  vol.  i.  pp.  11, 12. 
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the  deliberations  of  Parliament.  The  existence  of  this 
party,  and  their  interference  between  the  king  and  his 
responsible  advisers,  may  be  traced,  with  more  or  less 
distinctness,  throughout  the  whole  of  this  reign.  By 
their  means  the  king  caballed  against  his  ministers, 
thwarted  their  measures  in  Parliament,  and  on  more  than 
one  occasion  effected  their  overthrow/^ 

By  the  encouragement  which  he  afforded  to  these  ir- 
regular practices,  it  is  imdeniable  that  George  HI.  vio- 
lated a  foundation  principle  of  the  constitution,  and 
hindered  the  progress  of  parliamentary  government,  which, 
when  faithfully  carried  out,  should  foster  and  promote 
reciprocal  cor^dence  between  the  sovereign  and  his 
responsible  advisers.  We  are  not  prepared  to  assert, 
however,  that  under  no  circumstances  whatever  is  the 
sovereign  justified  in  seeking  advice  from  others  than 
those  who  form  part  of  his  recognised  administration. 
Every  peer  of  the  realm  is  an  hereditary  councillor  of  the  ^^J^JJ 
crown,  and  is  entitled  to  offer  advice  to  the  reigning  king. 
monarch.  The  king,  moreover,  is  at  liberty  to  summon 
whom  he  will  to  his  Privy  Council ;  and  every  privy 
councillor  has  in  the  eye  of  the  law  an  equal  right  to 
confer  with  the  sovereign  upon  matters  of  public  policy. 
The  position  and  privileges  of  cabinet  ministers  are,  in 
fact,  derived  from  their  being  sworn  members  of  the 
Privy  CoundL  It  is  true  that  by  the  usages  of  the  con- 
stitution cabinet  ministers  are  alone  empowered  to  advise 
upon  affairs  of  state,  and  that  they  alone  are  ordinarily 
held  responsible  to  their  sovereign  and  to  Parliament  for 
the  government  of  the  country.  Yet  it  is  quite  conceiv- 
able that  circumstances  might  arise  which  would  render 
it  expedient  for  the  king,  in  the  interests  of  the  constitu- 
tion itself,  to  seek  for  aid  and  councU  apart  from  his 
cabinet.  Such  an  occasion,  it  may  be  urged,  was  found 
in  the  events  which  led  to  the  dismissal  of  the  Coalition 


*  May,  Const.  Hist.  vol.  i.  pp.  31, 47,  57, 79,  84,  88,  98 ;  Masaey,  Geo.  UI. 
vol.  i.  pp.  67,  144,  242. 
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DismiMai  ministry  of  Fox  and  North  in  1783.  It  will  be  remem- 
CoaUtion  bered  that  the  Bill  for  the  government  of  India,  which  had 
?J^^'  been  drawn  up  by  Mr.  Fox,  had  been  formally  sanctioned 
by  his  Majesty,  and  passed  triumphantly  by  the  influence 
of  the  ministry  through  the  House  of  Commons,  before 
the  true  character  of  the  measure  was  understood,  either 
by  the  sovereign  or  by  the  country  at  large.  The  eyes  of  the 
king  were  opened  to  the  real  scope  and  tendency  of  the 
Bill  by  ex-Chancellor  Thurlow,  who  availed  himself  of  his 
privilege  as  a  peer  to  obtain  access  to  the  king,  and  to 
advise  him  what  course  he  should  pursue  at  this  juncture. 
As  soon  as  the  Bill  reached  the  Upper  House,  George  DX 
authorised  Lord  Temple,  one  of  his  *  friends,'  to  oppose 
it,  and  even  to  use  his  name  to  defeat  it  in  that  chamber. 
Succeeding  in  this,  the  king  then  dismissed  his  ministers, 
and  empowered  Mr.  Pitt  to  form  a  new  administration. 
In  taking  office,  Mr.  Pitt,  as  he  was  constitutionally  bound 
to  do,  justified  to  the  country  the  removal  of  his  prede- 
cessors, and  assumed  entire  responsibility  for  the  same. 
Only  by  such  a  course,  indeed,  was  it  possible  that  the 
conduct  of  the  king  could  be  condoned,  in  a  constitutional 
point  of  view.  Even  so,  it  must  be  admitted  that  the 
course  he  pursued  in  this  emergency  was  unusual,  ex- 
treme, and  most  undesirable  to  establish  as  a  precedent ; 
more  especially  in  regard  to  the  mode  in  which  he 
brought  about  the  rejection  of  the  India  Bill — ^namely, 
by  the  use  of  his  own  name  to  influence  the  proceedings 
of  the  legislature.  For  the  crown  cannot  take  notice  of 
business  actually  depending  in  Parliament  without  a 
breach  of  privilege,  and  an  infringement  of  the  inde- 
pendence which  belongs  to  both  branches  of  the  legisla- 
ture, as  component  parts  of  the  supreme  power  of  the 
state.*  But  the  question  is,  not  whether  the  king  chose 
the  best  course  that  was  open  to  him  to  thwart  the 
designs  of  the  unscrupulous  men  who  had  obtained  con- 

«  Bowyer*8  Const  Law,    pp.  135,  136  j   Hatseirs    Precedents,  voL  ii. 
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trol,  both  in  the  ministry  and  in  ParUanient,  but  whether 
we  are  warranted  in  so  far  Umiting  the  exercise  of  per- 
sonal authority  on  the  part  of  the  sovereign  as  to  deny 
him  the  right  to  interfere  when  his  ministry  are  about  to 
consummate  an  act  which,  in  his  opinion,  is  fraught  with 
danger  to  the  constitution,  and  perilous  to  the  well-being 
of  the  community.     It  may  be  urged  that,  having  lost 
confidence  in  his  ministers,  the  king  shoidd  have  imme- 
diately dismissed  them;  but  events  were  scarcely  ripe 
enough  for  such  a  step.    For,  while  the  right  of  the  sove- 
reign to  dismiss  his  ministers  is  unquestionable,  constitu- 
tional usage  prescribes  that  it  should  be  exercised  on 
grounds  which  can  be  justified  to  ParUament ;  ^   and  as 
the  king  had  agreed  to  the  introduction  of  the  India  Bill, 
although  in  ignorance  of  its  true  character,  and  it  had 
already  passed  the  House  of  Commons,  he  could  scarcely 
venture  to  dismiss  his  ministry  on  that  account  until  he 
had  succeeded  in  unmasking  their  designs,  and  in  bringing 
about  their  defeat  on  the  measure  in  the  House  of  Lords. 
To  assist  his  judgment  and  afibrd  him  substantial  help  at 
this  crisis,  the  king  naturally  had  recourse  to  the  advice  of 
trusty  friends,  on  whose  fidelity  he  could  rely.     There  is 
no  question  that,  in  a  constitutional  point  of  view,  any 
peer  or  privy  councillor  who   may   advise   the   crown  Advice 
becomes  himself  responsible  to  Parhament  for  such  advice,  l^^. 
and  should  be  prepared  to  admit  and  assume  the  same,  in  biUtymuBt 
order  that,  in  the  words  of  Lord  North,^  *  advice  and  re-  gether. 
sponsibility  might  go  hand-in-hand.'     The  king,  however, 
having  succeeded,  with  the  assistance  of  his  friends,  in 
arresting  the  further  progress  of  the  obnoxious  Bill,  deter- 
mined to  entrust  the  reins  of  government  to  Mr.  Pitt,  who, 
while  he  could  not  vindicate  in  every  particular  the  means 
made  use  of  in  bringing  about  the  change  of  ministry, 
nevertheless  assumed  the  responsibility  of   that  change 


J  See  Msy*a  Hist.  vol.  i.  p.  122. 

^  Pari.  Hist.  vol.  xziv.  p.  291;  and  see  Ibid.  toL  xxiii.  p.  678. 
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before  Parliament  and  the  country.*  Thus  the  authority 
of  the  sovereign  was  rescued  from  the  meshes  of  poUtical 
intrigue  in  which  it  had  become  involved ;  partly  by  the 
machinations  of  the  ambitious  men  who  had  then  the 
upper  hand,  and  partly  by  reason  of  the  king's  own  irre- 
gular acts ;  and  the  chariot  of  the  state  proceeded  once 
more  along  the  beaten  tracks,  duly  subjected  to  constitu- 
tional control. 

Mrj^put-i  r^Y^Q  position  of  Mr.  Pitt,  on  accepting  office,  was  one 
miniBtra-  of  pcculiar  difficulty.  He  had  to  contend  almost  single- 
handed  against  an  overwhelming  majority  of  the  House 
of  Commons,  marshalled  by  Fox,  North,  Sheridan,  and 
other  able  politicians,  who  were  indefatigable  and  un- 
scrupulous in  their  endeavours  to  effect  his  overthrow. 
But  he  resolutely  determined  to  maintain  his  ground  as 
the  king's  minister,  and  to  abstain  from  a  dissolution  of 
Parhament,  though  this  was  repeatedly  urged  upon  him 
by  his  Majesty,  until  he  could  be  satisfied  that  there  was 
a  decided  reaction  in  the  country  in  his  favour,  indi- 
cations of  the  commencement  of  which  began  to  be 
speedily  manifested.  He  therefore  boldly  continued  the 
struggle  from  December  22  to  March  24,  notwithstand- 
ing reiterated  votes  of  want  of  confidence,  and  every 
hindrance  (short  of  an  actual  refusing  of  the  supplies, 
from  which  even  the  factious  Opposition  shrank)  that  the 
ingenuity  of  his  opponents  could  devise. 

Meanwhile,  *  the  loyalty  of  the  people  was  aroused, 
and  they  soon  ranged  themselves  on  the  side  of  the  king 
and  his  ministers.  Addresses  and  other  demonstrations 
of  popular  sympathy  were  received  from  all  parts  of  the 
country ;  and  the  king  was  thus  encouraged  to  maintain 
a  firm  attitude  in  front  of  his  opponents.  The  tactics  of 
the  two  parties  in  Parliament,  and  the  conduct  of  their 


See  Stanhope's  Life  of  Pitt,  toI.    v.  p.  565.    This  sound  constitutional 
p.  163-155.  Ma88ey*8  George  III. 
.  iii.  p.  224.  See  also  Lord  Camp- 
I's  account  of  these  transactions, 
in  his  Lives  of  the  Chancellors^  toL 


i.  pp.  153-155.  Mas8ey*s  George  III.  lawyer  does  not  hesitate  to  express 
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leaders,  were  also  calculated  to  convert  public  opinion 
to  the  king's  side.  Too  much  exasperated  to  act  with 
caution  the  Opposition  ruined  their  cause  by  factious 
extravagance  and  precipitancy.  They  were  resolved  to 
take  the  king's  cabinet  by  storm,  and  without  pause  or 
parley  struck  incessantly  at  the  door.  Their  very  dread 
of  a  dissolution,  which  Uiey  so  loudly  condemned,  showed 
Uttle  confidence  in  pubhc  support.  Instead  of  making 
common  cause  with  the  people,  they  lowered  their  con- 
tention to  a  party  struggle.  Constitutionally,  the  king 
had  a  right  to  dismiss  his  ministers,  and  to  appeal  to  the 
people  to  support  his  new  administration.  The  Opposi- 
tion endeavoured  to  restrain  him  in  the  exercise  of  this 
right,  and  to  coerce  him  by  a  majority  of  the  existing 
House  of  Commons.  They  had  overstretched  the  legiti- 
mate limits  of  their  power,  and  the  assaults  directed 
against  prerogative  recoiled  upon  themselves.'"* 

The  private  letters  of  the  king  to  Mr.  Pitt,  at  this 
period,  show  us  the  hght  in  which  his  Majesty  regarded 
the  conduct  of  the  House  of  Commons  towards  the 
minister  of  his  choice.  Writing  to  Mr.  Pitt  shortly 
before  the  dissolution  of  ParMament,  the  king  says,  '  he 
[Mr.  Pitt]  will  ever  be  able  to  reflect  with  satisfaction, 
that  in  having  supported  me,  he  has  saved  the  constitu- 
tion, the  most  perfect  of  human  formation.'"  And,  on 
another  occasion,  the  king  refers  to  his  own  course  as 
'  calculated  to  prevent  one  branch  of  the  legislature  from 
annihilating  the  other  two,  and  seizing  also  the  executive 
power."*  While  it  is  necessary  that  the  king's  govern- 
ment should  be  carried  on  in  harmony  with  the  House  of 
Conunons,  a  due  regard  to  the  royal  prerogative  certainly 
requires  that,  in  die  first  instance,  the  choice  of  the 
crown,  in  selecting  the  ministers  of  state,  should  be  re- 
spected, an«l  no  hasty  or  factious  oppositi(>n  be  directed 


-  May's  Hifit.  vol.  i.  p.  71, 72. 
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against  them,  until  they  have  given  proof  of  incapacity 
or  unfitness  for  the  duties  they  have  been  selected  by 
the  crown  to  discharge.  This  the  Parliament  of  1784 
were  unwilling  to  allow;  and  accordingly  when,  at 
the  fitting  moment,  the  king  and  his  minister  appealed 
to  the  people,  the  result  of  the  dissolution  was  the  re- 
turn of  a  large  majority  in  favour  of  the  new  minister, 
who  thus  commenced  a  long  lease  of  power,  secure  alike 
in  the  good  will  of  the  people  and  of  the  crown.  In 
Mr.  Pitt,  George  EH.  found  a  minister  after  his  own  heart, 
of  high  abiUty,  unswerving  integrity,  and  firmness  of  pur- 
pose. Nevertheless,  the  king  never  surrendered,  even 
to  his  favourite  minister,  the  unrestricted  exercise  of  the 
prerogative,  but  himself  shaped  the  general  pohcy  of  his 
government,  and  personally  influenced  the  distribution 
of  patronage,  both  in  Church  and  State.'^ 
S^*?,f  After  the  death  of  Mr.  Pitt,  in  1806,  the  king  was 
miniBtafy.  obhged  to  accept  of  an  admmistration  taken  chiefly  from 
the  Whig  party,  in  whom  he  had  no  confidence.  The 
ministry  of  'All  the  Talents,'  under  the  presidency  of 
Lord  GrrenviUe  and  Mr.  Fox,  was  forced,  by  political 
considerations,  upon  the  king.  Before  the  arrangements 
were  completed,  a  difficulty  arose  on  a  point  of  preroga- 
tive. During  the  negotiations,  *  Lord  Grenville  proposed 
to  his  Majesty  some  changes  in  the  administration  of  the 
army;  by  which  the  question  was  raised  whether  the 
Control  of  army  should  be  under  the  immediate  control  of  the 
by^i^Ss-  crown,  through  the  commander-in-chief,  or  be  subject  to 
ters.  ^-j^Q  supervision  of  ministers.    The  king  at  once  contended 

that  the  management  of  the  army  rested  with  the  crown 
alone ;  and  that  he  could  not  permit  his  ministers  to  in- 
terfere with  it,  beyond  the  levying  of  the  troops,  their  pay 
and  clothing.  Lord  Grenville  was  startled  at  such  a 
doctrine,  which  he  conceived  to  be  entirely  unconsti- 
tutional, and  to  which  he  would  have  refused  to  submit. 


p  May,  vol.  i.  pp.  76,  86. 
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For  some  time  it  was  believed  that  the  pending  ministerial 
arrangements  would  be  broken  off;  but  on  the  following 
day  Lord  Grenville  presented  a  minute  to  his  Majesty, 
stating  that  no  changes  in  the  management  of  the  army 
should  be  effected  without  his  Majesty's  approbation.' 
To  the  doctrine  thus  expressed  the  king  assented;  and 
thus  the  sole  remaining  branch  of  the  public  service, 
heretofore  considered  as  to  a  certain  extent  exempted 
from  ministerial  interference,  was  brought  under  minis- 
terial control.* 

Lord  Grenville's  ministry  was  then  completed,  but  it 
was  of  very  brief  duration.  The  death  of  Mr.  Fox,  which 
speedily  followed  that  of  his  great  rival,  led  to  several 
changes  in  the  cabinet,  and  the  following  year  a  diflSculty 
occurred  between  the  king  and  his  ministry,  which  led  to 
their  dismissal.'  Anxious  to  make  a  concession  in  favoiur 
of  religious  liberty,  the  ministry  brought  in  a  Bill  respect- 
ing  Service  in  the  Army  and  Navy,  which  contained  a 
clause  removing  certain  disabilities  on  oflScers,  being 
Boman  Catholics  or  Dissenters.  At  first  the  king  did  not 
oppose  the  measure,  but  being  stirred  up  by  some  of  his 
friends,  and  the  opponents  of  the  ministry,  he  openly  Q«uf»i 
denounced  it,  authorising  his  friends  to  make  known  his  theld^ 
adverse  sentiments,  and  directing  some  of  them  to  vote  ^^^. 
against  it.  Thus  we  find  him,  as  on  former  occasions, 
ready  to  lend  himself  to  an  irregular  interference  with 
the  freedom  of  debate.  The  ministry,  however,  averted 
further  opposition  by  the  withdrawal  of  the  Bill.  But  at 
the  same  time,  they  were  indiscreet  enough  to  record,  in 
a  minute  of  council,  their  right  to  avow  their  opinions, 
should  a  petition  for  Eoman  Catholic  relief  be  presented 
to  Parhament ;  and  to  submit  to  his  Majesty,  from  time 
to  time,  this  question,  or  any  subject  connected  with  it." 
The  ministers,  however,,  were  required  by  the  king,  not 

«  Mar's  Hist,  vol.  i.  p.  87,  quoting        '  Hans.  Deb.  March  26, 1807. 
Ann.  Beg.    1806.    26;  Sidmouth's        >  i^M^.  vol.  ix.  pp.  231-247 ;  May's 
life,  vol.  u.  p.  416.  Hist  vol.  i.  p.  89. 
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only  to  withdraw  the  latter  reservation,  but  to  substitute 
for  jt  a  written  declaration,  pledging  themselves  never 
again  to  bring  forward  the  measure  they  had  abandoned, 
or  to  propose  anything  connected  with  the  Roman  Catho- 
lic question.  To  this  they  refused  to  assent ;  whereupon 
the  king  dismissed  them  from  office,  and  proceeded  to 
form  a  new  administration  under  Mr.  Perceval  and  the 
Duke  of  Portland.' 

The  circumstances  attending  this  change  of  ministry 
underwent  a  full  discussion  in  Parliament ;  and  attempts 
were  made  in  both  Houses,  by  friends  of  the  ex-ministers, 
to  procure  a  vote  in  justification  of  their  conduct ;  but 
through  the  influence  of  the  new  administration  the  at- 
tempt was  defeated.  The  point  at  issue  will  hereafter 
engage  our  attention,  when  the  relations  between  a  con- 
stitutional sovereign  and  his  responsible  advisers  are  dis- 
cussed. Meanwhile  it  is  worthy  of  remark,  that  May, 
in  reviewing  this  transaction,  condemns  alike  the  conduct 
of  ministers  in  their  hasty  and  unauthorised  minute,  and 
the  conduct  of  the  king  in  endeavouring  to  exact  a  pledge 
from  his  cabinet  that  they  would  never  again  obtrude 
their  advice  upon  him  in  regard  to  the  Roman  Catholic 
claims.  He  also  distinctly  asserts  that  the  incoming 
ministers  were  responsible  for  the  conduct  of  the  king 
concerning  the  pledge,  as  though  they  had  themselves 
advised  it.'* 
Personal  From  this  time  until  the  close  of  the  reign  of  George 
mfluence  jjj  ^^  fiirthcr  qucstiou  arose  which  affects  the  history  of 
Georgoin.  ministerial  responsibility.  The  king's  *own  power,  con- 
fided to  the  Tory  ministers  who  were  henceforth  admitted 
to  his  councils,  was  supreme.  Though  there  was  still  a 
party  of  "  the  king's  friends,"  his  Majesty  agreed  too  well 
with  his  ministers,  in  principles  and  policy,  to  require  the 
aid  of  irresponsible  advisers.'^  The  personal  influence  of 
the  king  was,  indeed,  very  considerable  throughout  the 

*  Seethe  National  Review,vol.xiv.  p.  388. 
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whole  of  his  reign,  and  was  a  great  source  of  strength  to 
such  minister  as  enjoyed  his  favour.  It  was,  on  the  con- 
taraiy,  a  continual  cause  of  difficulty  to  ministers  who  were 
so  unfortunate  as  to  incur  his  disapprobation.^ 

In  reviewing  the  history  of  this  reign,  we  cannot  fail  to  strength  of 

,  •  1        1  •   1       1  •  T      •    •  •  ministerB 

notice  the  ease  with  wmcn  the  successive  administrations  in  ParUa- 
who  held  office  were  able  to  control  the  House  of  Com-  ™^^'* 
mons,  and  to  carry  on  the  government  in  connection 
therewith.  This  was  mainly  attributable,  no  doubt,  to 
the  number  of  seats  in  that  House  which  were  virtually 
in  the  nomination  of  the  crown,  or  in  the  hands  of  the 
leading  aristocratic  families,  from  amongst  whom  the 
members  of  the  cabinet  were,  at  that  time,  exclusively 
chosen. 

The  great  governing  families  of  England  have  always  influence 
been  divided  in  their  poUtical  opinions.  Had  they  been  ^eat^ 
of  one  mind,  their  influence  would  have  been  irresistible.  I^^^J^"^ 
As  it  was,  the  Whigs  and  Tories  were  continually  strug- 
gling for  the  mastery.  Sometimes  the  heart  of  the 
nation  would  incline  to  favour  the  traditions  of  the 
monarchy,  embodied  in  the  Tory  creed  ;  again,  the  ideas 
of  progress  which  were  the  battle-cry  of  the  Whigs 
would  be  in  the  ascendant.  George  in.,  as  we  have 
seen^  was  strongly  biassed  on  behalf  of  the  Tory  party ; 
and  no  wonder,  for  the  *  great  Tory  peers  and  patrons  of 
boroughs,  who,  by  their  influence  in  counties  and  their 
direct  power  of  nomination,  commanded  the  votes  of  a 
large  section  of  the  House  of  Commons,  were  willing,  in 
general,  to  support  any  ministry  which  the  king  ap- 
pointed, and  to  permit  all  the  influence  of  the  crown  to 
be  exercised  in  its  favour,  provided  that  their  own  per- 
sonal wishes  respecting  the  distribution  of  patronage 
received  due  attention.  They  contented  themselves,  as 
politicians,  with  a  barter  of  power  for  patronage ;  they 
gave  the  former  and  received  the  latter.     The  great 


•  Sir  G.  0.  Lewis,  in  Edinb.  Rev.  vol.  ex.  p.  62. 
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Whig  lords,  however,  made  a  harder  bargain  with  the 
crown.  They  insisted  upon  selecting  the  king's  ministers 
before  they  consented  to  support  them.  They  required 
that  an  administration  should  be  formed  of  members  of 
their  own  party,  whose  names  should  be  proposed  by 
their  own  leaders.'  * 

Between  the  oligarchies  of  the  two  great  parties,  says 
Sir  G.  C.  Lewis,  'there  was  this  great  difference,  that 
whereas  the  Tories  submitted  themselves  absolutely  to 
the  will  of  the  king,  the  Whigs  gave  him  only  a  condi- 
tional support ;  they  insisted  on  his  government  acting 
upon  their  political  principles,  and  being  formed  of  per- 
sons who  would  carry  those  principles  into  effect,  though 
they  might  be  unpalatable  to  the  crown.  The  king 
Mr.  Htt's  chafed  at  the  oligarchy  of  the  Whig  houses,  because  the 
plan  of  Whigs  put  a  bit  in  his  mouth ;  whereas  the  Tory  party 
^  ™  was  a  quiet  beast  of  burden,  which  he  could  ride  or  drive 
as  he  pleased.  The  real  contest  in  those  days  was,  not 
between  aristocracy  and  democracy,  but  between  aris- 
tocracy and  monarchy.  The  plan  of  Eeform  advocated 
by  Mr.  Pitt,  in  1780,  was  mainly  directed  to  emancipate 
Parliament  from  the  influence  of  the  crown,  exercised 
through  the  nomination  boroughs,  and  to  prevent  the 
king  from  bartering  patronage  for  seats.  He  sought  thus 
to  diminish  the  influence  of  the  crown  in  the  House  of 
Commons,  which,  in  the  words  of  Dunning's  famous 
resolution  of  April  6,  1780,  'had  increased,  is  in- 
creasing, and  ought  to  be  diminished.'  But  ere  long 
this  desirable  object  was  attained  by  other  means.  The 
labours  of  Edmund  Burke  in  the  cause  of  economic 
reform,  the  abolition  of  sinecure  offices,  and  the  reduc- 
tion of  the  pension  hst  within  reasonable  limits,  sufficed 
to  curtail  the  excessive  and  unwarrantable  abuse  of 
crown  patronage.  For  this  reason,  principally,  Mr.  Pitt 
refrained  from  any  ftirther  advocacy  of  Parliamentary 


*  Sir  G.  C.  Lewis,  in  Edinb.  Kev.  yoI.  ciii.  p.  I 
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Eeform.  When  the  question  was  revived  by  Lord 
John  Eussell,  after  the  Peace,  and  made  a  ministerial 
question  by  the  Grey  administration,  it  had  entirely 
changed  its  aspect.  The  influence  of  the  crown  was  no 
longer  formidable;  and  the  measure  of  1831  was  aimed 
at  the  diminution  of  the  power  of  the  aristocratic  pro- 
prietors of  close  boroughs,  by  the  same  means  which 
Pitt  proposed  to  employ  to  diminish  the  power  of  the 
crown/  ^ 

George  IV.,  when  Prince  of  Wales,  had  been  the  bosom  <^»»<*«r 
friend  of  Fox  and  Sheridan,  and  it  was  supposed  that  Oeorgeiv. 
upon  his  accession  to  the  throne  he  would  promote  the 
Whigs  to  place  and  power.     But  when,  in  1811,  during 
the  incapacity  of  his  father,  he  became  prince  regent,  he 
evinced  a  remarkable  and  increasing  indifference  to  the 
principles  and  persons  of  the  Whig  leaders.     After  the 
death  of  the  old  king,  he  made  no  change  in  his  policy, 
but  continued  to  repose  confidence  in  the  ministers  of 
whom  his  father  had  approved.      So  that,  during  the 
whole  of  this  reign,  the  Tories  maintained  their  ascen- 
dancy in  the  cabinet  and  in  the  legislature.     Indifferent 
to  the  exercise  of  political  power,  and  chiefly  concerned 
in  gratifying  his  taste  for  pomp  and  luxury,  George  IV. 
rarely  attempted  to  interfere  with  his  ministers,  except  in 
matters  personally  affecting  himself,  such  as  the  Civil 
list,  or  ^e  conduct  of  the  queen,  when  he  could  be  very 
resolute  and  determined.*     So  far  as  general  pohtics  were 
concerned,  he  usually  acquiesced  in  the  views  of  his  con- 
stitutional advisers,  aud  co-operated  with  them  in  their 
measures  for  the  public  good.     But  at  the  same  time  he 
appears  to  have  taken  a  lively  interest  in  the  progress  of 
state  affairs,  if  we  may  judge  from  the  active  correspon- 
dence he  kept  up  with  his  ministers.'    From  defects  of 
personal  character,  the  regal  influence  of  George  IV.  was 

y  Sir  G.  C.  Lewis,  in  Edinb.  Rev.    pp.  346,  846. 
ToL  dii.  pp.  810-316.  »  See  Stapleton'a  Canning  and  his 
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limited  to  the  strict  exercise  of  the  prerogative ;  and  his 
personal  influence  was  so  small,  that  it  was  even  difficult  for 
his  ministers  to  bear  the  weight  of  his  unpopularity,  and  to 
uphold  the  respect  due  to  the  crown,  when  it  encircled  the 
head  of  such  an  unworthy  sovereign.*"  On  one  point  of  pub- 
lic policy,  however,  he  attempted  to  make  a  stand,  in  be- 
half of  his  own  sense  of  right.  He  had  always  strenuously 
opposed  the  Eoman  Catholic  claims,  and  the  ministry  had 
gone  with  him  in  resisting  them.  But  at  length  it  became 
apparent  that  any  fiirtlier  opposition  to  the  political  eman- 
cipation of  Roman  Catholics  was  fraught  with  danger  to 
the  empire,  and  ministers  accordingly  advised  the  passing 
of  a  Relief  Bill.  The  king,  at  first,  refused  his  consent ; 
but  ministers  were  firm,  and  obliged  him  to  give  way. 
For  George  IV.  had  not  his  father's  spirit,  and  could  not 
persevere  in  opposing  an  act  which  he  nevertheless  con- 
sidered to  be  contrary  to  his  coronation  oath,  8md  a 
derehction  of  his  duty  as  a  Protestant  king. 
Case  of  The  domestic  relations  of  George  IV.  were,  it  is  well 

CaroHne.  kuown,  extremely  unhappy;  and  they  led,  in  1820,  to 
serious  difficulties  between  the  king  and  his  ministers, 
which  threatened  to  terminate  in  an  open  rupture,  a 
catastrophe  which  was  only  averted  by  the  patience  and 
good  sense  of  ministers  themselves.  Some  accoimt  of 
these  events  will  affbrd  a  valuable  illustration  of  the  mi- 
nisterial status  during  this  reign.  The  queen  having, 
when  Princess  of  Walas,  disgraced  herself  by  levity  of 
conduct,  and  exposed  herself  to  the  charge  of  adulterous 
practices,  the  king  determined  to  apply  to  Parliament  for 
a  divorce,  and  if  possible  to  proceed  against  his  guilty 
consort  for  high  treason.  The  cabinet,  however,  were 
not  in  favour  of  such  severe  measures.  In  a  minute 
dated  February  10,  1820,  ministers  communicated  to  the 
king  their  opinion,  individually  as  well  as  collectively, 
that  a  proceeding  against  the  queen  for  high  treason  was 


*»  Sir  G.  C   Lewis,  in  Edinb.  Rev.  vol.  ex.  p.  02. 
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out  of  the  question ;  and  that  to  attempt  to  procure  a 
divorce  might  seriously  prejudice  the  interests  of  the 
crown  and  of  the  monarchy,  inasmuch  as,  bearing  in 
mind  the  king's  own  conduct,  it  would  be  impossible  to 
establish  a  case  sufficient  to  justify  the  grant  of  a  divorce 
by  Act  of  Parliament.  They  agreed,  however,  to  pro- 
pose certain  measures  to  prevent  personal  annoyance  to 
his  Majesty  by  the  return  of  the  queen  to  England,  and 
were  wiUing  to  justify  the  king  in  omitting  her  name  from 
the  Liturgy,  and  refusing  to  allow  her  to  be  crowned. 
The  king  replied  to  this  memorandum  at  considerable 
length,  reiterating  his  objections.  On  February  14,  the 
cabinet  re-stated  to  the  king  their  unanimous  opinion 
that,  whatever  other  measures  they  might  agree  to  pro- 
pose, they  could  not  recommend  the  introduction  of  a 
Bill  of  Divorce  ;  whereupon  the  king  yielded,  being 
*  ready,  for  the  sake  of  decorum  and  the  public  interest, 
to  make  this  great  and  this  painful  sacrifice  of  his  per- 
sonal feelings.'  * 

A  few  weeks  afterwards  we  learn,  through  a  private 
letter  from  Lord  Chancellor  Eldon  to  his  daughter,  that 
the  king  *  has  been  pretty  well  disposed  to  part  with  us 
aU,  because  we  would  not  make  additions  to  his  revenue.'* 
Upon  which  transactions  a  recent  historian  justly  remarks, 
'  These  minor  troubles  have  a  happy  capacity  for  adjust- 
ment in  a  constitutional  monarchy,  when  responsible  mi- 
nisters possess  the  requisite  degree  of  firmness."  The 
king  was  well  aware  that  he  could  not  ask  his  advisers  to 
advocate  any  measures  affecting  himself  individually,  but 
such  as  they  could  properly  submit  for  the  sanction  of  Par- 
liament, upon  their  own  personal  responsibility;  and  that, 
had  he  taken  upon  himself,  under  such  circumstances, 
to  dismiss  his  ministry  for  refusing  to  be  subservient 
to  his  wishes,  he  would  have  found  it  difficult,  if  not 


'  See  Stapleton*B  Canning  and  his        *  Enip:ht*8  Hist,  of  England,  vol. 
TimeB,  pp.  266-274.  viii.  p.  166. 

*  TwwB,  Lifeof  Eldon,  vol.  li.  p.  362. 
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impossible,  to  induce  any  one  to  take  their  places,  and 
assume  the  responsibility  of  his  act  Notwithstanding 
the  criminatory  evidence  obtained  against  the  princess  in 
1806,  and  again  in  1819,  ministers  determined  to  take  no 
active  measures  against  her  unless  she  should  obtrude 
herself  upon  pubhc  notice  by  demanding  to  be  regarded 
as  Queen  of  England.  She  imprudently  decided  upon 
this  course,  and  in  the  summer  of  1820  left  the  continent, 
where  she  had  been  residing  for  several  years,  and  made 
her  appearance  in  London,  for  the  purpose  of  prosecuting 
her  claims.  On  the  day  of  her  arrival  in  London,  a 
message  from  the  king  was  presented  to  both  houses, 
communicating  certain  papers  respecting  the  conduct  of 
her  Majesty  since  her  departure  from  the  kingdom,  and 
recommending  them  to  the  immediate  and  serious  atten- 
tion of  Parhament.  In  the  House  of  Lords,  on  motion  of 
Lord  Liverpool  (the  prime  minister),  these  papers  were 
referred  to  a  committee  of  secrecy,  upon  whose  report  a 
Bill  of  Pains  and  Penalties  for  the  degradation  of  the 
queen,  and  for  her  divorce  from  her  husband,  was  intro- 
duced by  his  lordship.  After  evidence  taken  at  the  bar, 
the  second  reading  of  this  Bill  was  carried  by  a  majority 
of  28.  In  committee  a  motion  was  made  to  expunge  the 
divorce  clause,  which,  though  unsuccessful,  was  voted  for 
by  all  the  ministers  present,  nine  in  number.  By  this 
proceeding  they  preserved  their  consistency,  and  main- 
tained their  independence  of  the  personal  influence  of  the 
king.  On  November  10,  the  third  reading  of  the  BiU 
was  carried  by  a  majority  of  nine  only;  whereupon 
Lord  Liverpool  arose,  and  announced  that  the  measure 
would  be  abandoned.  In  the  state  of  excitement  which 
prevailed  throughout  the  country  on  the  question,  and 
the  feeling  which  existed  against  the  king,  the  attempt  to 
carry  the  Bill  through  the  House  of  Commons,  after  such 
a  close  division  in  the  Lords,  would  have  been  most  dis- 
astrous, and  would  probably  have  resulted  in  the  over- 
throw of  the  administration,  whose  popularity  had  been 
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already  diminished  by  the  degree  of  assistance  they  had 
rendered  to  the  king  on  this  occasion/ 

The  reign  of  William  IV.  has  been  rendered  memorable  wiiuam 
by  the  passing  of  the  Eeform  Bill ;  a  measure  to  which  S^R^fojn^ 
the  king  was  at  first  opposed,  but  which  was  ultimately  Bill. 
carried  through  Parliament  with  a  high  hand  by  his  own 
personal  exertions.  Impressed  with  the  necessity  for  Ee- 
form, to  save  the  country  from  revolution,  and  to  avert 
the  perils  anticipated  by  the  defeat  of  the  Bill  in  the 
House  of  Lords,  the  ministry  extorted  from  the  king  a 
pledge  to  create  a  sufficient  number  of  peers  to  turn  the 
scale  in  favour  of  Eeform ;  but  a  dread  of  the  conse- 
quences of  such  an  arbitrary  proceeding  induced  the  king, 
without  the  knowledge  of  his  ministers,  to  cause  a  circular 
letter  to  be  addressed  to  the  Opposition  peers,  urging  upon 
them  to  drop  all  further  resistance  to  the  Bill,  so  that  it 
might  pass  without  delay,  and  as  nearly  as  possible  with- 
out alteration.'  This  unconstitutional  interference  with 
the  independent  deliberations  of  the  House  of  Lords  was 
even  more  irregular  and  unsound  in  principle  than  the 
creation  of  additional  peers ;  but  it  was  a  less  obvious 
evil,  and  it  had  the  desired  efiect.^ 

The  Eeform  Bill  became  law,  through  the  active  inter-  Effecta  of 
position  of  the  crown,  and  with  the  reluctant  assent  of  ^iif*^^™ 
the  House  of  Lords.  It  has  efiected  an  important  revo- 
lution in  the  English  poUtical  system.  Professedly  based 
upon  a  '  careful  adherence  to  the  acknowledged  principles 
of  the  constitution,  by  which  the  prerogatives  of  the 
crown,  the  authority  of  both  Houses  of  Parhament,  and 
the  rights  and  liberties  of  the  people,  are  equally  secured,'  * 
it  has  contributed,  in  its  consequences,  to  increase  the 


'  For  a  succinct  narrative  of  all  *  May's  Hist.  vol.  i.  p.  120. 
the  proceedings  in  this  memorable  '  The  king's  speech  at  the  open- 
case.  Doth  in  and  out  of  Parliament,  Ing  of  ♦Parliament^  in  June    1831. 
see  Sir  G.  C.  Lewis's  article  in  Edinb.  And  see    Earl  Russeirs  comments 
Rev.  vol.  cix.  pp.  162-173, 188-190.  thereon,  in  the  new  edition  of  his 

<  Roebuck's  Hist,   of  the   Whig  Essay  on  the  English  Const.,  Introd. 

Ministry,  vol.  ii.  pp.  331,  334.  p.  lii. 
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power  of  the  House  of  Commons,  not  only  by  lessening  the 
aristocratic  influence  of  the  proprietors  of  close  boroughs, 
but  also  by  diminishing  the  strength  of  the  crown  in  that 
assembly.  The  disfranchisement  of  constituencies,  in  Eng- 
land alone,  which  formerly  returned  143  members,  the 
distribution  of  seats  to  various  localities  hitherto  unrepre- 
sented, and  the  general  extension  of  the  franchise,  have 
been  the  means  of  emancipating  a  large  proportion  of 
voters  from  the  direct  influence  of  the  landed  gentry,  and 
of  introducing  into  the  House  of  Commons  a  body  of  in- 
dependent members,  who  cannot  be  relied  upon  as  the 
staunch  supporters  of  any  political  party,  but  who  think 
and  act  for  themselves.  This  has  brought  about  a  silent 
but  material  change  in  the  relations  between  Parhament 
and  the  ministers  of  the  crown.  The  stable  administra- 
tions of  former  days  have  passed  away,  and  no  govern- 
ment can  now  expect  to  continue  in  office  by  dint  of  mere 
increaB-  P^rty  Strength.  The  House  of  Commons  has  become 
ingiydiffi-  morc  difficult  to  control,  from  the  lack  of  a  sufficient 
control  the  uumbcr  of  members  upon  whose  support  an  existing 
ComSoM.  ministry  could  generally  depend,  and  from  the  necessity 
of  conciliating  the  goodwill  of  divers  important  and  in- 
dependent interests,  which  are  now  represented  therein.' 
Nevertheless,  as  we  have  already  remarked,^  the  influence 
of  *  the  great  governing  families  of  England,'  though  ma- 
terially reduced,  is  still  powerful  over  many  constituencies. 
.  And  while  the  representation  of  the  people  has  been 
made  more  direct  and  efficient,  rank  and  hereditary  pro- 
perty have  been  permitted  to  retain  a  fair  proportion  of 
legitimate  influence  in  that  chamber  which  has  become 
the  source  and  centre  of  pohtical  authority.*  To  this  we 
owe  it  that  the  complex  machinery  of  parliamentary 
government  has  continued  in  successful  operation,  and 
that  the  House  of  Commons  has  been  hitherto  preserved 
from  the  evil  effects  of  democratic  ascendancy. 

J  See  Edinb.  Rev.  vol.  xcv.  p.  225.        *  See  May,  Const.  Hist    vol.  i. 
*  AfUe,  p.  10.  p.  355,  vol.  li.  p.  84. 
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Two  years  after  the  passing  of  the  Eeform  Bill,  the 
prerogatives  of  the  crown  were  agaiji  called  into  activity, 
in  a  manner  which  seemed  to  revive  the  political  history 
of  1784.  Lord  Grey's  government  had  lost  the  confi- 
dence of  the  king.  The  retirement  of  several  members 
of  the  cabinet  on  the  question  of  the  appropriation  of 
the  surplus  revenues  of  the  Church  of  Ireland  excited 
the  apprehension  of  the  king  as  to  the  safety  of  the 
Irish  Church,  and,  without  consulting  his  ministers,  he 
gave  public  expression  to  his  alarm,  in  repljring  to  an 
address  of  the  prelates  and  clergy  of  Ireland."  'The 
ministry,  enfeebled  by  the  loss  of  their  colleagues,  by 
disunion,  and  other  embarrassments,  soon  afterwards  re- 
signed ;  notwithstanding  that  they  continued  to  command 
a  large  majority  in  the  House  of  Commons.  They  were 
succeeded  by  Lord  Melbourne's  administration,  which  dif- 
fered little  in  material  politics  and  parliamentary  strength. 
But  this  administration  was  distasteful  to  the  king,  who 
had,  meantime,  become  a  convert  to  the  political  opinions 
of  the  Opposition.'  ** 

Taking  advantage   of  the  removal  of  Lord  Althorp  Dismissal 
from  the  leadership  of  the  House  of  Commons,  and  from  ^^.^}\ 

*^  ,  ministers 

the  office  of  Chancellor  of  the  Exchequer,  owing  to  his  byWiiUam 
accession  to  a  peerage  by  the  death  of  his  father,  the  king  ^^' 
suddenly  dismissed  his  ministers,  and  consulted  the  Duke 
of  Wellington  upon  the  formation  of  a  government  from 
the  Tory  party,  who  were  in  a  decided  minority  in  the 
House  of  Commons.  The  propriety  of  this  act  has  been 
questioned  by  May,  for  the  reason  that  '  all  the  usual 
grounds  for  dismissing  a  ministry  were  wanting.  There 
was  no  immediate  difference  of  opinion  between  them 
and  the  king  upon  any  measure  or  question  of  public 
policy  ;  there  was  no  disunion  among  themselves,  nor 
were  there  any  indications  that  they  had  lost  the  confi- 
dence of  Parharaent.  But  the  accidental  removal  of  a 
single  minister — not  necessarily  even  from  the  govern- 

"  An.  Reg.  1834,  p.  43.  »  May,  Const.  Hist.  vol.  i.  p.  120. 
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ment,  but  only  from  one  House  of  Parliament  to  the 
other — was  made  tljp  occasion  for  dismissing  the  entire 
administration.  It  is  true  that  the  king  viewed  with  ap- 
prehension the  policy  of  his  ministers  in  regard  to  the 
Irish  Church ;  but  his  assent  was  not  then  required  to  any 
specific  measure  of  which  he  disapproved,  nor  was  this 
the  ground  assigned  for  their  dismissal.  The  right  of  the 
king  to  dismiss  his  ministers  was  unquestionable;  but 
constitutional  usage  has  prescribed  certain  conditions 
under  which  this  right  should  be  exercised.  It  should 
be  exercised  solely  in  the  interests  of  the  state,  and  on 
grounds  which  can  be  justified  to  Parliament — to  whom, 
as  well  as  to  the  king,  the  ministers  are  responsible.  But 
here  it  was  not  directly  alleged  that  the  ministers  had 
lost  the  confidence  of  the  king  ;  and  so  Uttle  could  it  be 
affirmed  that  they  had  lost  the  confidence  of  Parhament 
that  an  immediate  dissolution  was  counselled  by  the  new 
administration.  The  act  of  the  king  bore  too  much  the 
impress  of  his  personal  will,  and  too  little  of  those  reasons 
of  state  policy  by  which  it  should  have  been  prompted  ; 
but  its  impolicy  was  so  signal  as  to  throw  into  the  shade 
its  unconstitutional  character.'  ** 
Miniatry  The  Dukc  of  WcUingtou  advised  that  the  formation  of 
?Lf/^?'     the  new  administration  should  be  entrusted  to  Sir  Robert 

ireei,  m 

1834.  Peel ;  and  as  that  statesman  was  abroad  at  the  time,  he 
himself  accepted  the  office  of  First  Lord  of  the  Treasury, 
together  with  the  seals  of  office  as  Secretary  of  State, 
which,  there  being  no  other  secretary,  constituted  his 
grace  Secretary  for  the  Home,  Foreign,  and  Colonial 
Departments. 

Upon  the  arrival  of  Sir  E.  Peel,  he  immediately  waited 
upon  the  king,  and  accepted  the  proffered  charge.  And 
*  so  completely  had  the  theory  of  ministerial  responsibi- 
Uty  been  now  established  that,  though  Sir  R.  Peel  was 
out  of  the  realm  when  the  late  ministers  were  dismissed 


o  May,  Const.  ITist.  vol.  L  pp.  122,  123. 
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— though  he  could  have  had  no  cognisance  of  the  causes 
which  induced  the  king  to  dismiss  them — though  the 
Duke  of  WeDington  had  been  invested  with  the  sole  go- 
vernment of  the  country  without  his  knowledge,  he  yet 
boldly  avowed  that,  by^ccepting  office  after  these  events, 
he  became  constitutionally  responsible  for  them  all,  as  if 
he  had  himself  advised  them/  He  did  not  attempt,  like 
the  ministers  of  1807,  to  absolve  himself  from  censure  for 
the  acts  of  the  crown,  and  at  the  same  time  to  denounce 
the  criticism  of  Parliament,  as  an  arraignment  of  the  per- 
sonal conduct  of  the  king,  but  manftdly  accepted  the  full 
responsibility  which  had  devolved  upon  him.*  * 

A  dissolution  of  Parliament  was  at  once  determined 
upon ;  its  result  proved,  upon  the  whole,  unfavoiu'able  to 
Sir  Kobert  Peel,  for,  although  his  own  supporters  were 
largely  increased,  yet  a  majority  against  his  ministry  was 
returned.  For  a  while  he  endeavoured,  with  great  tact 
and  consummate  ability,  to  carry  on  the  government,  but 
he  was  confronted  at  every  turn  by  a  hostile  and  enraged 
majority  in  the  House  of  Commons,  and  compelled  to 
succumb.  After  several  previous  discomfitures,  he  was 
defeated  on  a  resolution  affirming  that  no  measure  on  the 
subject  of  tithes  in  Ireland  could  be  satisfactory  that  did 
not  provide  for  the  appropriation  of  the  surplus  revenues 
jf  the  Irish  Church.'  He  then  resigned,  and  Lord  Mel-  RepUced 
bourne's  administration,  with  some  alterations,  was  re-  ^j^^*^®^^^ 
instated.  But  it  is  remarkable  that  the  appropriation  of  ministry. 
Irish  Church  property  to  other  uses,  which  was  a  favour- 
ite project  of  the  Whigs  at  this  time,  and  the  immediate 
occasion  of  the  change  of  ministry,  was  afterwards  aban- 
doned, and  the  resolution  of  the  House  of  Commons,  upon 
which  Sir  Eobert  Peel  resigned,  remains  a  dead  letter  on 
the  Commons'  Journals. 

The  failure  of  the  effi^rts  of  William  TV.  in  favour  of  the 
Tory  party  was  complete,  and  it  affi^rds  '  an  instructive 

»  Hans.  Deb.  3rd  aer.  xxvi.  pp.  «  May,  vol.  i.  p.  125. 

216,  228.  '  Com.  Jour.  vol.  xc.  p.  208. 
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illustration  of  the  effects  of  the  Reform  Act,  in  diminish- 
ing the  ascendant  influence  of  the  crown.  In  George 
lil/s  time,  the  dismissal  of  a  ministry  by  the  king, 
and  the  transfer  of  his  confidence  to  their  opponents — 
followed  by  an  appeal  to  the  country — would  certainly 
have  secured  a  majority  for  the  new  ministers.  Such  had 
been  the  effect  of  the  dissolutions  in  1784  and  1807. 
But  the  failure  of  this  attempt  to  convert  Parliament 
Waning  from  ouc  policy  to  another,  by  royal  prerogative  and  in- 
of  the"*^  fluence,  proved,  that,  with  the  abolition  of  the  nomination 
crown.  boroughs,  and  the  extension  of  the  fi-anchise,  the  House 
of  Commons  had  emancipated  itself  from  the  control  of 
the  crown ;  and  '  that  the  opinion  of  the  people  must 
now  be  changed  before  ministers  can  reckon  upon  a  con- 
version of  the  Parliament.'  ■ 
Reign  of  Lord  Melbourne's  ministry  continued  in  office  during 
victoria  ^^®  ^^^^  ^^  ^^^  king's  reign,  and  on  the  accession  of  our 
present  gracious  queen,  in  1837,  she  confirmed  them  in 
their  places,  and  gave  them  her  entire  confidence.  In 
1839,  however,  they  were  obliged  to  resign  office,  on 
account  of  their  inability  to  carry  on  the  government 
with  success.  Sir  Eobert  Peel  was  then  charged  with 
the  formation  of  a  new  ministry.  Acting  upon  the  advice 
of  Lord  Melbourne,  her  Majesty  was  induced,  on  this 
occasion,  to  insist  upon  retaining  the  ladies  of  her  house- 
hold, notwithstanding  the  change  of  ministry.  This  de- 
cision of  the  queen  compelled  Sir  Robert  Peel  to  rehnquish 
the  task  entrusted  to  him,  and  the  Melbourne  administra- 
tion were  reinstated.  But  being  defeated  upon  a  vote  of 
want  of  confidence  in  the  House  of  Commons,  in  1841, 
they  again  resigned,  when  Sir  R  Peel  was  sent  for,  and 
fully  empowered  to  make  such  alterations  as  he  thought 
fit  in  the  composition  of  the  royal  household  More 
particulars  in  regard  to  this  transaction  will  be  found  in 
the  chapter  which  treats  of  the  position  and  privileges  of 
the  sovereign. 

•  May,  vol.  i.  p.  127.     See  also  Edinb.  Rev.  for  Jan.  1862.  art.  viii. 
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*From  this  time,*  says  May,  'no  question  has  arisen  con- 
cerning the  exercise  of  the  prerogatives  or  influence  of 
the  crown  which  calls  for  notice.  Both  have  been  exer- 
cised wisely,  justly,  and  in  the  true  spirit  of  the  consti- 
tution. Ministers  enjoying  the  confidence  of  Parliament 
have  never  claimed  in  vain  the  confidence  of  the  crown. 
Their  measures  have  not  been  thwarted  by  secret  in- 
fluence and  irresponsible  advice.  Their  policy  has  been 
directed  by  Parliament  and  pubhc  opinion,  and  not  by 
the  will  of  the  sovereign,  or  the  intrigues  of  the  coiurt. 
Vast  as  is  the  power  of  the  crown,  it  has  been  exercised, 
through  the  present  reign,  by  the  advice  of  responsible 
ministers,  in  a  constitutional  manner,  and  for  legitimate 
objects.  It  has  been  held  in  trust,  as  it  were,  for  the 
benefit  of  the  people.  Hence  it  has  ceased  to  excite 
either  the  jealousy  of  rival  parties  or  popular  dis- 
contents.' ' 

^  May;  Const  Hifit.  voL  i.  p.  135. 
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CHAPTER  I. 

ANNALS   OP  THE   ADMINISTRATIONS   OP  ENGLAND,   FROM 
1782   TO   THE   PRESENT   DAT. 

It  is  proposed  in  the  following  chapter  to  give  a  brief 
account  of  the  circumstances  attending  the  appointment, 
resignation,  or  dismissal,  of  the  several  administrations  ol 
England,  from  1782  to  the  present  time;  together  with 
a  mention  of  the  various  constitutional  questions,  illus- 
trative of  ministerial  duty  or  responsibility,  which  arose 
in  connection  with  the  same. 
The  year  ^^  selecting  the  year  1 782  as  our  starting-point,  wo 
1^82  a  con-  (Jq  SO  bccausc  it  is  the  date  of  an  important  epoch  in  con- 
epoch.  ^  stitutional  history.  It  marks  the  first  introduction  of  the 
practice,  since  universally  recognised,  of  the  simultaneous 
change  of  the  whole  ministry  upon  the  enforced  retire- 
ment of  the  cabinet.  Prior  to  that  time,  there  had  been 
frequent  instances  of  partial  alterations  in  the  cabinet, 
with  a  view  to  conciliate  the  favour  of  Parliament,  but  it 
was  not  until  the  downfall  of  Lord  North's  administration, 
in  1782,  in  consequence  of  its  having  lost  the  confidence 
of  the  House  of  Commons,  that  the  necessity  for  a  com- 
plete change  in  the  ministry,  under  such  circumstances, 
was  freely  acknowledged.  Moreover,  previous  to  this 
occasion,  there  had  been  but  one  example — that  ol 
Sir  Kobert  Walpole,  in  1741 — of  the  retirement  of  a 
prime  minister  on  account  of  a  defeat  in  the  House  ol 
Commons." 

*  ParticulaiB  of  tluB  case  will  lie  found  in  the  chapter  on  the  *  Cabinet  CounciL' 
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1.  Rockingham  Adtniniatration, —  March  1782. 

Ill  March  1782,  upon  the  resignation  of  the  North  1782. 
administration,  the  Marquis  of  Rockingham^  was  ap- 
pointed First  Lord  of  the  Treasury.  The  history  of  the 
formation  of  this  ministry  is  remarkable.  The  North 
administration,  after  a  successful  career  of  twelve  years, 
came  to  an  end  in  consequence  of  its  growing  unpopu- 
larity in  the  House  of  Commons.  The  House  had  passed 
resolutions  denouncing  the  great  and  increasing  influence 
of  the  crown,  and  in  favour  of  peace  with  the  revolted 
American  colonies.  George  m.  was  strongly  averse  to 
the  recognition  of  American  independence ;  and  Lord 
North,  though  personally  inclined  towards  conciliation, 
is  said  to  have  remained  in  office  '  to  carry  into  eflect  the 
personal  wishes  of  the  sovereign,  which  he  preferred  to 
the  welfare  of  the  state.'®  But  the  House  of  Commons 
had  become  impatient  at  the  continuance  of  the  war, 
and  it  was  evident  that  the  war  ministry  were  losing 
ground.  A  direct  vote  of  want  of  confidence  had  indeed 
been  negatived  by  a  bare  majority  of  nine;  but  Lord 
Surrey  had  given  notice  of  a  similar  motion,  for  March 
20,  1782,  which  it  was  anticipated  would  pass.  With 
some  difficulty  Ix)rd  North  induced  the  king  to  forestall 
this  defeat,  by  accepting  the  resignation  of  ministers  ;  an 
event  which  was  communicated  to  the  House  on  the  day 
the  debate  was  to  have  begun  .^     The  king  made  several 


^  For  an  account  of  the  political  voluroe    hy  Sir  Edmund  Head,  and 

career  of  this  nobleman,   wno  was  published  under  the  title  of '  Essays 

twice    prime  minister  of  England^  on   the    Administrations    of    Great 

see  an  article  (bv  Sir  G.  C.  Lewis^  Britain,  from  1783  to  1830^  contri- 

in  the  Edinburgh  Review,  vol.  xcvi.  buted  to  the  Edinburffh  Review  by 

p.  110.     Since  this  chapter  has  been  the  Rt.  Hon.  Sir  G.  C.  Lewis.   Long- 

written,    the    able    and    instructive  mans,  1864.' 

articles  in  the  Edinburgh  Review,  to  *  Russell's  Memorials  of  Fox,  vol. 

which  frequent  reference  has  been  i.  p.  247. 

made,  with  the  assumption  that  they  ^  See  Malion,  Hist,  of  Eng.  vol. 

proceeded  from  the  pen  of  Sir  G.  C.  vii.  p.  208. 
Lewis,  have  been  collected  into  a 
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1782.  attempts  to  induce  the  Whig  party  to  take  office  upon 
his  own  terms,  but  without  success.  He  was  at  length 
obliged  to  authorise  Lord  Rockingham  to  form  g,n  ad- 
ministration upon  the  basis  of  the  independence  of 
America,  and  a  curtailment  of  the  influence  of  the  crown. 
The  list  of  the  new  cabinet,  before  being  submitted  to 
the  king,  received  the  approval  of  the  leading  Whigs. 
The  king  refused  to  see  his  new  premier  until  he  was 
actually  in  office,  and  conducted  the  ministerial  negotia- 
tions through  Lord  Shelburne,  who  was  appointed  Home 
Secretary,  and  at  whose  suggestion  Mr.  Dunning  (with 
the  title  of  Lord  Ashburton)  was  added  to  the  cabinet, 
without  previous  communication  with  Lord  Eockingham. 
The  contest  in  which  the  North  administration  had  been 
overthrown  was  a  struggle  of  the  king's  personal  will, 
backed  by  the  influence  of  the  crown,  against  the  inde- 
pendent portion  of  the  House  of  Commons.  When  the 
result  was  known,  Fox  openly  treated  it  as  a  victory  of 
the  Commons  over  the  king ;  declaring  in  his  place  in 
Parliament  that  the  new  ministers  must  remember  that 
they  owed  their  situations  to  the  House.  The  king, 
though  fully  sensible  that  he  had  sustained  defeat,  was 
prudent  enough  to  tolerate  for  a  time  a  ministry  com- 
posed for  the  most  part  of  men  whom  he  regarded  as  his 
personal  enemies.  The  only  member  of  the  late  ministry 
who  remained  in  office  was  Lord  Chancellor  Thurlow, 
who  retained  his  place  at  the  express  desire  of  the  king, 
and  who  showed  his  independence  of  his  new  colleagues 
by  opposing  them  in  council.®  But  the  new  ministry 
were  very  short-lived ;  within  four  months  of  their  ap- 
pointment they  were  dissolved,  by  the  death,  on  July  1, 
of  the  premier.  Lord  Rockingham.' 


•  Knij^ht,  Hist,  of  England,  vol.        '  Sir  G.  C.  Lewis,  in  Edinb.  Rev. 
vi.  p.  439.  vol.  xcix.  pp.  1&-22. 
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2.  Shelburne  Administration, — July  1782. 

Two  days  afterwards,  Mr.  Secretary  Fox  advised  the  1782. 
king  tx)  appoint  some  member  of  the  Eockingham  party 
as  premier ;  but  his  Majesty  refused,  and  gave  the  ap- 
pointment to  Lord  Shelburne,  whereupon  Fox,  Burke, 
Sheridan,  and  others  of  their  friends,  resigned  office. 
Xevertheless  the  new  ministry  was  decidedly  Whig,  and 
professed  the  same  principles  as  their  predecessors.  Mr. 
Pitt,  the  new  Chancellor  of  the  Exchequer,  and  leader 
of  the  House  of  Commons,  was,  at  this  time,  accoimted  a 
good  Whig.  Fox,  after  his  resignation,  continued  in 
opposition,  and  soon  afterwards  entered  into  his  famous 
Coalition  with  Lord  North,  which  immediately  placed  the 
government  in  a  very  perilous  position.  The  comparative 
strength  of  parties  in  the  House  of  Commons  was  estimated 
to  afford  the  ministry  140  votes.  Lord  North  120,  Fox  90, 
and  the  residue  uncertain.  PreUminaries  of  peace,  which 
recognised  the  independence  of  the  American  colonies, 
had  been  agreed  upon  by  the  government,  and  presented 
to  Parliament.  It  was  decided  that  their  acceptance  should 
be  a  test  question  between  the  new  Coahtion  and  the 
ministry.  Accordingly,  a  motion  of  censure  upon  the  terms 
of  the  preliminaries  was  proposed  by  Lord  J.  Cavendish, 
on  February  21,  and  agreed  to  by  the  House  of  Com- 
mons, by  207  to  190  votes.  Three  days  afterwards, 
the  ministry  resigned.  Owing  to  the  difficulties  of  the 
situation,  there  was  a  ministerial  interregnum,  which 
extended  to  the  beginning  of  April.  In  the  interim,  the 
king  made  an  unsuccessful  attempt  to  induce  Mr.  Pitt  to 
form  a  government ;  and  the  Commons,  on  March  24, 
passed  an  address,  praying  his  Majesty  to  form  a  strong 
and  united  administration,  which  was  graciously  re- 
ceived, and  responded  to  through  Earl  Ludlow.'  On 
March  31,  a  motion  was  made  for  a  further  address  upon 

«  Adolpbu»,  Geo.  III.  vol.  iii.  pp.  459,  404,  400. 
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the  subject ;  but  the  House  being  of  opinion  that  it  was 
premature  to  interpose  again  with  their  advice  so  soon 
after  his  Majesty's  gracious  reply  to  their  former  address, 
the  motion  was  withdrawn.^ 

3.  Duke  of  Portlands  First  Administration. — AprilVJ%%. 

1783.  At  length,  on  April  2,  1783,  the  celebrated  'Coalition 

Ministry'  was  formed,  under  the  nominal  presidency 
of  the  Duke  of  Portland.  It  included  Lord  North  and 
Mr.  Fox,  heretofore  such  bitter  and,  as  was  supposed^ 
irreconcilable  opponents.  The  other  cabinet  offices  were 
chiefly  filled  by  followers  of  Fox,  who  was  himself  the 
virtual  prime  minister.*  The  Coalition  was  unpopular  with 
the  nation  on  public  grounds,  and  was  vehemently  as- 
sailed both  in  and  out  of  Parliament.  Lord  North  and 
his  friends  attempted  to  vindicate  their  conduct  by  argu- 
ments of  expediency.^  The  king  himself  resented  the 
Coalition  for  personal  reasons.  He  had  long  entertained 
a  great  aversion  to  Fox,  which  was  aggravated  by  the 
friendship  that  had  sprung  up  between  Fox  and  the  Prince 
of  Wales.  Lord  North  was  formerly  a  favourite  with  the 
king,  but  he  now  looked  upon  him  as  a  deserter  to  the 
enemy's  camp.  He  therefore  resolved  to  take  the  earliest 
opportunity  of  ridding  himself  of  his  obnoxious  advisers. 
Nothing  remarkable  occurred  during  the  remainder  of  the 
session  in  which  the  ministry  was  appointed.  But,  on  the 
reassembling  of  Parliament,  in  the  autumn  of  1783,  the 
king's  speech  announced  that  the  treaties  of  peace  had 
been  signed.  Mr.  Pitt,  as  leader  of  the  Opposition,  re- 
minded ministers  that  these  treaties  were  substantially 
identical  with  the  preliminary  articles,  upon  which  they 
had  turned  out  their  predecessors  in  office.^    Early  in  the 

**  Pari.  Hist.   voL  xxiii.  pp.  G87-  and  against  the  Coalition,  see  Adol- 

700.  phus,  vol.  iii.  pp.  460-464  j  Edinb. 

*  Russeirs  Memorials  of  Fox,  vol.  Rev.  vol.  xdx.  p.  46. 
ii.  p.  95.  ^  Pari.  Hist.  vol.  xxiii.  p.  1140. 

J  For  the  principal  arguments  for 
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session,  Mr.  Secretary  Fox  introduced  his  famous  India 
Bill.  Its  principal  feature  was  that  it  vested  the  govern- 
ment of  India,  for  four  years,  in  a  commission  of  seven 
persons,  named  in  the  Bill,  and  not  removable  by  the 
crown,  except  upon  an  address  from  the  two  Houses  of 
Parliament.  Pitt  denounced  the  plan  as  dangerous  to  the 
constitution,*  and  a  violation  of  the  chartered  rights  of  the 
East  India  Company.  But  though  the  measure  was  un- 
popular in  the  country,  the  Coalition  were  sufficiently 
strong  to  carry  it  through  the  House  of  Commons  without 
difficulty.  In  the  Lords  it  obtained  a  diflferent  reception. 
Lord  Temple,  at  the  instigation  of  the  king  himself," 
brought  about  its  rejection,  in  that  House,  on  December 
17,  by  95  to  76  votes.  On  the  following  day,  the  king 
dismissed  the  ministry,  and  again  appealed  to  Pitt  to  as- 
sume the  reins  of  government. 


4.  Mr.  Pitt's  First  Administration. — December  1783. 

On  December  Id,  1783,  Mr.  Pitt's  first  administration  i783. 
was  formed.  Earl  Temple,  who  had  been  appointed  a 
Secretary  of  State,  advocated  an  immediate  dissolution  of 
Parliament.  But  Pitt  would  not  agree  to  this,  being  of 
opinion  that  the  time  had  not  yet  come  when  the  country 
could  be  appealed  to  with  success.  Accordingly  Temple 
resigned,  on  the  22  nd  instant,  leaving  the  youthful  premier 
to  bear  the  brunt  of  the  severest  contest  ever  w^aged  in 


'  A  protest — signed  by  Lord  Hock-  ample  of  the  most  pernicious  kind, 

inghara,  the  Duke  of  !^ortland  (the  productive  of  intrigue  and  faction, 

Jireaent  head  of  the  administration),  and  calculated  for  extending  a  cor- 

^rd  Fitzwilliam,  and  other  peers —  rupt  influence  in  the  crown.    It  frees 

to  a  Bill  for  the  management  of  the  ministers  from   responsibility,  while 

East    India    Compan/s    affairs,    in  it    leaves    them    all   the   effect    of 

1773,   contained  tne  following  pas-  patronage.'     See  Adolphus,  vol.  iv. 

sago,  which,  from  its  striking  appUca-  p.  69  n, ;  Lords'  Journals,  June  19, 

bility  to  Mr.  Fox's  Bill,  was  much  1773.    See  Iklinb.  Rev.  vol.  cvii.  p. 

quoted  at  the  time: — 'The  election  678. 

of  executive  officers  in  Parliament  is        "  See  a^i^e,  p.  52;   Knight's  Hist, 

plainly  unconstitutional,  and  an  ex-  of  Eng.  vol.  yii.  p.  138. 
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1 783.  Parliament.  For  though  Pitt  possessed  the  iiulimited  confi- 
dence of  the  king,  and  the  support  of  the  House  of  Lords, 
yet  a  powerful  majority  of  the  House  of  Commons  was  ar- 
rayed against  him.  His  cabinet  consisted  of  seven  persons, 
all  of  whom,  save  himself,  were  peers."  His  only  assistant 
in  the  House  of  Commons  was  his  friend  Dundas.  He  was 
assailed  at  once  by  every  imaginable  device  of  a  hostile 
Opposition — ^votes  of  want  of  confidence,  censures  upon 
the  government,  obstructions  and  defeats  in  every  shape.* 
But  he  stood  firm ;  and  though  frequently  urged  by  his 
supporters,  and  even  by  the  king  himself,  to  dissolve  Par- 
liament, he  refrained  from  doing  so  until  he  considered 
that  the  country  w^as  prepared  to  sustain  him.  It  was 
not  until  March  24  that  the  prorogation  took  place, 
to  be  followed  by  an  immediate  dissolution.  But  such 
was  the  inveteracy  of  the  Opposition  that  Pitt  was 
obliged  to  prorogue  before  the  passing  of  an  Appropria- 
tion Act.  Upon  the  reassembhng  of  Parliament,  how- 
ever, it  appeared  that  the  amount  of  unauthorised  expen- 
diture had  been  very  small,  so  that  no  objection  was 
urged,  or  indemnity  sought  for,  in  regard  to  the  same.'* 
The  sense  of  the  country,  in  reference  to  the  great  issues 
involved  in  the  contest  between  Pitt  and  the  Coalition, 
had  been  expressed  at  the  time  by  numerous  addresses  to 
the  king.  It  was  afterwards  unmistakably  pronounced 
by  the  return  of  a  House  of  Commons  which  gave  a 
triumphant  support  to  the  new  administration.  Above 
160  members  lost  their  seats  at  this  election,  nearly  all  of 
whom  were  Oppositionists.  Upon  the  meeting  of  Parlia- 
ment, an  amendment  was  moved  to  the  address  in 
answer  to  the  royal  speech,  to  rescind  the  paragraph 
which  expressed  approval  of  the  late  dissolution  ;  but  it 


■  Stanhope's  Pitt,  vol.  i.  p.  165.  ment,    in    March   1784.     Mirror    of 

*»  S^e  a  list  of  the  defeafs  of  Pitt,     '^    '   "^ -* 

the  House  of  C/ommons,  from  liia 

ceptance    of   office,  in    December 

1788,  to  the  dissolution   of    Parlia- 


<»  See  a  hst  of  the  defeafs  of  Pitt,     Pari.  1841,  pp.  1953,  1954. 
in  the  House  of  C.-ommons,  from  liia        p  3  Hats.  Prec.  208  j  see  also  jyodj 
acceptance    of   office,  in    December    p  633. 


MR.  PITT  S   FIRST  ADMINISTRATION.  79 

was  negatived  by  a  majority  of  more  than  two  to  one.**      i784. 
In  the  course  of  this  session,  Pitt  introduced  his  India 
Bill,  which  was  carried  by  a  majority  of  271  to  60.     It 
created  a  Ministerial  Board  of  Control  for  the  affairs  of 
India,  to  act  in  concert  with  the  Court  of  Directors  of  the 
East  India  Company.     This  system  of  'double  govern- 
ment '  continued  in  operation  until  after  the  great  mutiny 
of  1857,  when,  by  the  Act  21  and  22  Vict.  c.  106,  the 
government  of  India  was  assumed  by  the  queen  herself, 
acting   through  a  responsible   Secretary  of  State.     Mr. 
Pitt's  majority  in  the  House  of  Commons  continued  un- 
shaken during  the  whole  period  of  his  administration, 
which  lasted  upwards  of  seventeen  years.     The  unpa- 
triotic conduct  of  Fox  and  his  followers,  in  regard  to  the 
French  Eevolution  and  consequent  war  between  England 
and  France,  contributed  largely  to  the  popularity  of  the 
government'     The  course  pursued  by  Fox  reduced  his 
party  so  low  that,  near  the  end  of  the  century,  it  was 
jocularly  estimated  that  the  entire  Opposition  could  have 
been  held  in  one  hackney-coach."    The  retirement  of  this 
ministry,  in  1801,  was  not  purely  voluntary,   but  was      isoi- 
brought  about  by  differences  with  the  king  in  regard  to 
the  Eoman  Catholic  claims.      Mr.  Pitt,  in  order  to  facili- 
tate the  passing  of  the  legislative  Union  between  Great 
Britain  and  Ireland,  had  intimated  his  readiness  to  pro- 
pose the  removal  of  the  Eoman  Catholic  disabilities  from 
office-holders  and  members  of  Parliament.     A  proposition 
to  this  effect  was  discussed  in  the  cabinet  for  about  six 
months  previous  to  its  being  communicated  to  the  king, 
notwithstanding  the  known  repugnance  of  his  Majesty  to 
any  legislation  upon  the  subject.     When  the  desire  of  his 


•<  Knight,  vol.  vii.  pp.   140-143 ;  sat  for  Middlesex,  alluding  to  those 

Adolphus,  vol.  iv.  pp.  103. 117.  times,  "  It  has  been  asserted  that  the 

'  See    Edinb.   Rev.  vol.   ciii.   pp.  Whigs  would    all  have  been    held 

343-345 ;  Ibid,  vol.  cvii.  p.  140.  in    one    hackney-coach.    This   is   a 

■  *  I  heard  old  Georpre  Byng  say,  at  calumny.     We   should    have   filled 

the  dinner  gpLven  to  him  to  celebrate  two."  '  —  Campbell's    Lives    of   the 

the  fiftieth  anniversary  of  his  having  Ckanc,  vol.  v.  p.  614. 


80  AXXALS  OF   THE  ADMIXISTRATIOXS   OF   EXGLAXD. 

1801.  ministers  to  submit  to  Parliament  some  measure  of  relief 
became  known  to  the  king,  by  a  letter  from  Mr.  Pitt, 
dated  January  31,  1801,  informing  him  that,  unless  the 
royal  sanction  thereto  was  granted,  he  must  resign  his 
office,  the  king  at  once  declined  to  discuss  the  proposi- 
tion. He  nevertheless  urged  Mr.  Pitt  not  to  leave  his 
service.  But  Pitt  would  not  yield.  So  the  king  declared 
that  he  should  form  a  new  administration.*  Canning, 
who  was  in  office  at  the  time,  is  said  to  have  strongly  ad- 
vised Pitt  not  to  give  way  on  this  occasion ;  for  that,  for 
three  years  back,  so  many  concessions,  as  he  termed  them, 
had  been  made,  and  so  many  important  measures  over- 
ruled, from  the  king's  opposition  to  them*  that  govern- 
ment had  been  weakened  exceedingly;  and  if  in  this 
instance  a  stand  was  not  made,  Pitt  would  retain  only  a 
nominal  power,  while  the  reality  would  pass  into  the 
hands  of  those  who  influenced  the  king's  mind  and 
opinion  out  of  sight."  The  causes  of  this  change  of 
ministry  were  very  briefly  stated  to  Parhament ;  and  Mr. 
Pitt's  explanations  were  neither  full  nor  satisfactory. "" 
This  reticence  was  evidently  resorted  to  in  order  to  avoid 
bringing  the  royal  name  too  prominently  forward  in  con- 
nection with  these  events ;''  but  it  naturally  gave  rise  to 
much  misapprehension  at  the  time,  and  it  was  not  until 
after  the  death  of  Pitt  that  the  whole  truth  transpired.* 


5.  Addington  Administration. — 1801. 

Mr.  Addington,  who  at  that  time  was  Speaker  of  the 
House  of  Commons,  was  empowered  by  the  king  to  form 
a  cabinet  as   soon   as   the  correspondence   between  his 


'  The  best  account  of  these  transac-  "  Malmesbuiy,  Diaries,  vol.  iv.  p.  4. 

tions  is  given  in  Massey's  George  III.  'Pari.  Hist.  vol.  xxxv.  pp.  945, 

vol.   iv.  pp.  537-669.     See  also  Sir  907,  1112. 

G.  C.  I^wi8*B  papers,  in  Edinb.  Rev.  ^  Ibid.  p.  1121. 

vol.  ciii.  pp.  349-357,  and  vol.  cvii.  *  Pari.    Deb.    vol.    ix.    p.   232  ; 

p.  134.  Quar.  Rev.  vol.  cxii.  p.  369. 
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Majesty  and  Mr.  Pitt  had  terminated.  But  before  the  out-  isoi. 
going  ministers  had  their  audiences  to  deliver  up  their 
seals,  the  king,  in  consequence  of  the  agitation  produced 
by  the  change  of  ministry,  was  seized  with  a  return  of  his 
mental  malady.  He  was  unable  to  attend  to  business 
until  about  March  10,  when  he  was  sufficiently  reco- 
vered to  sign  documents  and  give  audiences  to  some  of 
his  ministers.  Pending  the  completion  of  the  new  ar- 
rangements which  were  thus  unavoidably  delayed,  Mr. 
Pitt  continued  to  conduct  the  public  business  in  the 
House  of  Commons,  performing  the  official  duties  of  the 
Chancellor  of  the  Exchequer,  although  he  had  formally 
resigned  that  office  on  February  5.^  On  the  16th  in- 
stant, he  moved  the  House  into  Committee  of  Supply,  for 
the  purpose  of  enabling  him  to  open  the  budget.  The 
motion  was  opposed  on  the  ground  that  '  the  respon- 
sibility of  the  former  ministers  was  at  an  end,'  and  the  in- 
coming ministers  were  as  yet  absent  from  their  places  ;  and 
that  therefore  '  further  proceedings  on  the  estimates  should 
be  delayed  until  the  new  ministers,  by  taking  their  seats, 
have  assumed  responsibility.'  This  was  resisted  by  Mr. 
Pitt,  who  said  that  '  when  there  arises  a  change  among 
his  Majesty's  ministers,  it  must  be  left  to  his  Majesty  to 
determine  when  the  new  arrangements  shall  be  formed ; 
and  it  is  contrary  to  the  spirit  of  the  constitution  for  the 
House  to  assume  any  right  of  determination  on  a  subject 


^  Pari.    Hist  vol.  xxxv.  p.  959.  ness  it  became  imposeible  to  confer 

But  his  resignation  was  not  legally  upon  him  his  ministerial  office  pre- 

complete  until  the  appointment  of  vious  to  his  re-election  for  Bevizes. 

his  successor ;  he  was  therefore  com-  Accordingly,   on  March   10,  a  new 

petent  to  transact  official  business,  writ  for  Devizes  was  again  ordered, 

(See  2  Ilatsell,  p.  394 ;  Pari.   Deb.  upon   the    acceptance   by   Mr.   Ad- 

vol.  xvi.  p.  735.)     The  king  did  not  dmgton  of  the  offices  of  First  Lord 

receive  tne  seals  of  office  from  Mr.  of  the  Treasury  and  Chancellor  of 

Pitt  until  March   14 ;  and  he  gave  the  Exchequer.     The  result  of  these 

them    to    Mr.  Addington    on    that  delays    was    that    it    was    March 

day.    In  order  to  facilitate  the  new  23    before    Mr.    Addington     ^nain 

arrangements,  Mr.  Addington  vacated  took  his  seat  in  the  Ilouse.  ^  Sid- 

his  seat  in  Parliament,  by  accepting  mouth's  T^ife,  by  Pellew,  vol.  i.  pp. 

the  Chiltem  Hundreds,  on  February  294,  345. 
19;   but  owing   to   the   king's   ilf- 

VOL.  1.  G 
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1801,  of  this  kind.'  He  also  contended  that  the  perilous  state 
of  the  country,  in  its  foreign  relations,  demanded  that 
there  should  be  no  delay  in  granting  the  supplies,  and '  that 
every  department  of  the  public  service  should  be  accele- 
rated to  the  greatest  possible  degree.'  If  the  new  ministers 
were  not  responsible  for  framing  the  estimates  (a  respon- 
sibility from  which  he  himself  would  not  shrink),  they 
would  be  undoubtedly  responsible  for  expending  the 
money.  He  claimed,  moreover,  that  there  was  no  ground 
to  *  call  for  the  interference  of  the  House,  either  from  a 
change  of  measures  or  of  men/  Until  the  appointments 
of  the  new  ministers  '  were  publicly  notified,  it  was  incon- 
sistent with  the  constitution  to  come  to  any  determination. 
In  no  previous  instance  had  it  been  attempted  to  be 
denied,  that,  according  to  the  constitution,  his  Majesty  had 
the  sole  right  of  nominating  his  ministers,  and  that  the 
House  had  no  right  to  form  any  resolution  till  their  con- 
duct came  to  be  judged  of  by  the  acts  of  their  administra- 
tion. Even  in  1784  this  general  principle  had  never 
been  attempted  to  be  denied  in  the  abstract.'"  Adverting 
to  his  having  refrained  from  entering  into  explanations 
as  to  the  cause  of  his  own  resignation,  Mr.  Pitt  observed 
that  it  appeared  to  him  to  be  a  new  and  not  very  consti- 
tutional doctrine,  that  '  a  man  must  not,  in  compliance 
with  the  dictates  of  his  conscience,  retire  from  office  with- 
out being  bound  to  give  to  this  House,  and  to  the  public, 
an  account  of  all  the  circuuistances  that  weigh  in  his 
mind  and  influence  his  conduct.  Where  this  system  of 
duty  is  estabhshed,  I  know  not.'*  The  motion  for  going 
into  Committee  of  Supply  was  then  put  and  agreed  to, 
without  a  division.  On  February  18,  Mr.  Pitt  intro- 
duced the  budget,  which  excited   no   opposition.     The 

■  Pari.  Hist.  vol.  xxxv.  pp.  960-  his  ministers  may  sometimes  render 

062.  it  impossible  to  afford  full  explana- 

•  Ibid.  p.  969.     See  also  p.  1121,  tiona  to  Parliament  of   the    causes 

for  further  remarks  from  Mr.  Pitt  on  which  have  led  to  the  resignation  or 

this  point,  showing  that  the  recip-  dismissal  of  a  ministry, 
rocal  duty  between  a  sovereign  and 
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House  continued  to  sit,  and  to  debate  various  public  poll-  isoi. 
tical  questions  up  to  March  17,  when  the  new  admi- 
nistration were  formally  inducted  into  office.  But  even 
then,  owing  to  the  unsettled  condition  of  the  king's  mind, 
a  further  delay  of  several  weeks  took  place  before  the 
ministry  was  entirely  completed.** 

Mr.  Addington's  administration  was  constructed  upon 
an  avowedly  '  anti-CathoUc '  basis.  It  had  been  formed, 
at  the  outset,  '  with  the  concurrence  of  Mr.  Pitt,  who 
wished  all  his  private  and  personal  friends  to  remain  in 
office.'*  It  began  its  career  upon  March  14,  1801,  the 
day  when  the  king  transferred  the  seals  of  office  from 
the  outgoing  to  the  incoming  premier.  Ministers  had  no 
sooner  taken  their  seats  in  the  House  of  Commons,  when, 
on  March  25,  Mr.  Grey  moved  for  a  committee  of  the 
whole  to  consider  the  state  of  the  nation.  His  speech 
was  an  elaborate  attack  upon  the  conduct  and  policy  of 
the  preceding  ministry,  and  a  condemnation  of  the  exist- 
ing one,  because  of  their  presumed  incompetency  to  fill 
their  places  properly ;  and  because  it  had  been  avowed, 
on  their  behalf,  that  their  principles  were  similar  to  those 
of  their  predecessors  in  office.  Mr.  Pitt  defended  himself 
and  his  late  colleagues,  and  claimed  for  the  new  ministry, 
at  the  outset  of  their  career, '  a  constitutional  confidence;' 
in  other  words,  *  that,  unless  some  good  reason  were  as- 
signed to  the  contrary,  the  House  was  bound,  by  the  best 
principles  of  policy,  as  well  as  by  the  true  spirit  of  the 
constitution  of  this  country,  to  wait  to  see  the  con- 
duct of  the  ministers  of  the  crown,  before  they  should 
withlv)ld  their  confidence.'**  The  new  premier  expressed 
himself  to  the  same  effect,  saying, '  In  what  degree  the 
confidence  of  the  House  might  be  supposed  to  extend  to 
his  Majesty's  present  ministers,  it  was  not  for  him  to  con- 
jecture.    They  only  asked,  however,  for  that  portion  of 


*  Adolphusy  vol.  vii.  pp.  450,  458 ;        «  Rose,  Diary,  vol.  i.  p.  292. 
Edinb.  Rev.  vol.  cvii.  pp.  136-138.  *  Pari.  Hist.  vol.  xxxv.  p.  1116. 
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it  which  should  be  constitutionally  reposed  in  persons  duly 
appointed  by  his  Majesty,  unless  it  was  precluded  by  their 
antecedent  conduct  and  characters.'  •  The  House  then 
divided  on  Mr.  Grey's  motion,  which  was  negatived  by 
a  large  majority.  A  similar  motion,  proposed  to  the 
House  of  Lords  on  March  20,  met  with  a  similar  fate. 
Nevertheless  it  was  evident  that  the  new  administration 
did  not  possess  the  confidence  of  either  House  of  Parlia- 
ment to  the  same  extent  as  their  predecessors.  Conscious 
1803.  of  this,  Mr.  Addington,  in  March  1803,  made  overtures  to 
Mr.  Pitt,  offering  him  the  selection  of  a  new  premier,  if 
he  would  consent  to  serve  with  himself  in  the  capacity  of 
Secretary  of  State.  Pitt  would  not  listen  to  this  arrange- 
ment. He  was  then  offered  the  premiership,  on  condition 
that  there  should  be  no  extensive  changes  in  other  offices. 
But  neither  would  he  agree  to  this,  although  he  and  his 
friends  were  tired  of  bolstering  up  a  feeble  government,' 
Accordingly,  Addington  continued  at  the  helm  for  another 
year,  when  it  became  notorious  that  he  had  lost  his  hold 
upon  both  Houses.  In  the  Commons,  ministerial  majo- 
rities on  important  divisions  were  gradually  reduced ; 
while  in  the  minority  were  found  most  of  the  leading  men 

•  ParL  Hist.  vol.  xxxv.  p.  1166.  liminary  arrangement,  subject  to  the 
'  Knight,  yoL  vii.  p.  424 ;  Edinb.  kind's  confirmation.  It  was  prac- 
Rev.  vol.  cvii.  pp.  144:-147.  Com-  ticfuly  a  negotiation  for  a  complete 
menting  on  these  transactions,  Sir  G.  alteration  of  the  character  of  the 
C.  Lewis  pointedly  remarks: — *It  government;  and  the  whole  discus- 
appears  that  the  king's  consent  to  the  sion  proceeded  on  the  assumption 
negotiation,  however  necessary  an  that  Addington  and  Pitt  were  be- 
jelement  in  the  business,  had  never  tween  them  to  settle  who  was  to  be 
been  procured  by  A  ddington ;  80  that,  the  new  prime  minister.'  After  he 
in  fact,  no  distinct  offer,  by  compe-  had  received  Pitt's  final  answer, 
tent  authority,  was  made  to  Pitt.  Addington  took  an  opportunity  to 
AddingUm  assumed  to  act  as  pleni-  mention  the  matter  to  the  king.  I^ut 
potentiary,  but  had  not  full  powers  he  represented  Pitt's  conduct  in  such 
to  treat.  ...  It  is  remarkable  that  an  unfavourable  light,  as  to  excite 
the  latter  should  have  ventured  to  the  king's  anger  ;  and  when,  shortly 
make  the  offer,  or  that  the  former  afterwards,  he  gave  the  king  copies 
should  have  been  willing  to  entertain  of  the  correspondence,  his  Majesty 
it,  without  the  king's  express  autho-  refused  to  read  the  letters,  and  re- 
rity  being  previously  ootained.  It  marked  that  *  it  was  foolish  business, 
was  not  a  mere  question  of  changing  which  was  begun  ill,  conducted  ill, 
a  cabinet  office,  as  to  which  a  prime  and  terminated  ilL*  Ibid,  p.  148. 
minister  might  properly  make  a  pre- 
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of  all  parties,  including  Pitt,  Fox,  and  Sir  Francis  Bur-  i804. 
dett  On  April  22,  1804,  Mr.  Pitt  wrote  to  the  king, 
intimating  that  he  could  no  longer  refrain  from  direct 
opposition  to  the  ministerial  measures ;  a  determina- 
tion which  he  immediately  carried  out,  by  opposing,  on 
April  25,  the  government  plan  for  military  defence,  and 
developing  a  scheme  of  his  ovm.  On  a  division,  ministers 
were  sustained  by  a  small  majority.  But,  taking  into 
accoimt  the  gradual  decline  of  ^  own  numbers,  and  the 
increasing  strength  of  his  opponents,  Mr.  Addington 
deemed  it  expedient  to  resign.  Upon  his  informing  the 
king  of  this  resolution,  there  was  an  immediate  resump- 
tion of  intercourse  between  his  Majesty  and  Mr.  Pitt. 
At  first,  communications  were  conducted  through  Lord 
Eldon  (the  Lord  Chancellor)  f  but,  on  May  6,  the  king 
himself  wrote  to  Mr.  Pitt,  requiring  of  him,  as  a  neces- 
sary preliminary  to  his  return  to  office,  that  he  would 
never  agitate  or  support  Eoman  Catholic  emancipation, 
or  the  repeal  of  the  Test  Act ;  and  that  in  the  new 
ministry  (wherein  the  king  hoped  Mr.  Pitt  would  include 
as  many  of  his  Majesty's  present  servants  as  possible) 
Mr.  Fox  should  be  excluded.  Mr.  Pitt  had  previously  de- 
termined that  he  would  not  again  press  the  Catholic  claims 
upon  his  royal  master,  whether  he  should  be  in  or  out  of 
office.  This  resolution  had  been  made  known  to  the  king 
so  long  ago  as  March  1801 ;  so  that,  while  he  contrived  on 
this  occasion  to  evade  giving  the  formal  pledge  which 
his  Majesty  required,  he  was  nevertheless  able  to  satisfy 
his  sovereign  as  to  the  policy  he  would  advocate  in  the 
event  of  his  return  to  power.**  Although  yielding  to  the 
necessity  of  the  case,  in  recalling  Mr.  Pitt,  the  king  was 
reluctant  to  part  with  Mr.  Addington,    Before  taking  the 


«  Lord    Eldon*8    share   in    these  vol.  crii.  p.  167  j   Quar.  Rev.  Oct. 

tranBacttons  ^ve  rise  to  an  imputa-  1802,  p  375. 

tion  that  he  intrigued  for  the  return  **  Knight,  vol.  vii.  p.  431 ;   Pari, 

of  Pitt  to  power,  and  for  his  own  re-  Deb.   vol.   ix.  p.  254  j  Edinb.  Ilov. 

tendon  in  office ;  but  there  seems  no  vol.  cvii.  pp.  130-167, 
ground  for  this  opinion.  Edinb.  Kcv. 
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final  step,  he  offered  his  faithful  premier  a  dissolution  of 
Parliament,  if  he  thought  it  would  insure  th^  stability  of 
his  administration.  But  this  was  declined ;  for,  while 
Mr.  Addington  did  not  doubt  his  ability  to  restore  and 
retain  his  ascendancy  in  the  House  of  Commons,  he  felt 
that  he  could  not  command  a  majority  in  the  Lords 
without  resorting  to  the  extreme  and  dangerous  measure 
of  creating  a  batch  of  peers.*  He  therefore  resigned  office 
on  May  10, 1804, 

6.  Mr.  Pitt's  Second  Administration. — 1804. 

1804.  Mr.  Pitt,  when  invited  to  communicate  with  the  king 
in  regard  to  the  existing  state  of  public  affairs,  sent  his 
Majesty  a  letter,  on  May  2,  through  Lord  Eldon,  con- 
taining a  plan  for  the  formation  of  a  new  government, 
which  should  comprehend  the  leaders  of  all  political 
parties.  The  king,  who  was  greatly  troubled  at  this 
time  by  the  resignation  of  his  favourite  Addington,  and 
not  at  all  willing  to  re-admit  Pitt  to  office,  gave  a  dis- 
coiuraging  reply.  But  on  May  7,  after  Pitt  had  satis- 
fied the  King  that  he  would  no  longer  agitate  him  by 
renewing  his  advocacy  of  the  Soman  Catholic  claims, 
he  had  an  audience  of  his  Majesty,  and  succeeded, 
with  some  difficulty,  in  obtaining  leave  to  treat  with 
Lord  Grenville  and  his  friends,  and  with  the  friends  of 
Mr.  Fox ;  but  the  king  positively  refused  to  admit 
Mr.  Fox  himself  into  the  cabinet,  though  pressed  to 
receive  him  by  Pitt.  The  Grenville  party,  however, 
declined  to  accept  office  without  Fox,  and  Pitt  was  com- 
pelled to  make  other  arrangements.  The  new  cabinet 
consisted  principally  of  peers ;  Lord  Castlereagh  being 
the  only  one,  besides  Pitt,  who  was  a  member  of  the 
House  of  Commons.^     Pitt  took  his  seat,  after  his  re- 


'  Adolphus,  ToL  YiL  p.  768.  J  Edinb.  Kev.  toI,  cvii.  pp.  168,  169. 
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election,  on  May  18,  1804.  But  he  found  himself  less 
strong  in  the  confidence  of  the  House  than  heretofore. 
A  severe  and  mortifying  trial  overtook  him  in  the  fol- 
lowing session.  His  fiiend  and  colleague,  Lord  Melville 
(First  Lord  of  the  Admiralty),  was  accused,  in  the  Tenth 
Eeport  of  the  Commissioners  of  Naval  Inquiry,  with 
a  misappropriation  of  public  money  when  he  held  the 
office  of  Treasurer  of  the  Navy.  A  motion,  inculpating 
him  of  this  offence,  was  carried  in  the  House  of  Commons 
by  the  Speaker's  casting  vote,  notwithstanding  the  op- 
position of  Pitt.  A  few  days  afterwards,  Mr.  Pitt  in- 
formed the  House  that  Lord  Melville  had  resigned  his 
ministerial  office ;  and  that  he  had  advised  the  king  to 
erase  his  name  from  the  list  of  the  privy  council.*"  In 
the  autumn  of  1805,  Pitt  again  endeavoured  to  overcome  1805. 
the  king's  objections  to  Mr.  Fox,  but  without  success ; 
and  he  was  obliged  to  abandon  the  idea  of  meeting 
Parliament  with  any  accession  of  administrative  or  par- 
liamentary strength.*  But  it  was  fated  that  he  should 
never  meet  Parhament  again.  His  health,  which  had 
been  long  faihng,  suddenly  gave  way,  and  he  died  on 
January  23, 1806,  at  the  early  age  of  forty-eight.  After  isoe. 
Mr.  Pitt's  decease,  the  junction  of  pohticul  parties,  which 
he  had  latterly  striven  to  bring  about,  though  frustrated 
by  the  king's  refusal  to  admit  Mr.  Fox  into  the  cabinet^ 
was  accomplished.  The  critical  state  of  our  continental 
relations  induced  the  leading  pohticians  to  sink  minor 
differences  in  a  general  union,  and  to  agree  to  the 
formation  of  a  Coalition  government  on  a  wide  and  com- 
prehensive basis." 


^  Edinb.  Hev.  toL  cyii.  p.  166.  in  the  privy  council ;  but  never 
Articles  of  impeachment  were  ex-  afterwards  held  office,  though  in- 
hibited against  Lord  Melville;  and  vited  to  do  so  bj  the  Portland  ad- 
he  was  tried  by  the  House  of  ministration.  Ibid,  vol.  cviii.  p.  800. 
Lords,  but  pronounced  not  guilty.  *  Ibid,  vol.  cvii.  pp.  167, 168. 
He  was  then  restored  to  his  place  "  Ibid.  p.  171. 
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7.  Lord  Grenville's  Administration, — 1806. 

1806.  After  an  ineffectual  attempt  on  the  part  of  the  king  to 
induce  Lord  Hawkesbury  (the  Home  Secretary)  to  form 
a  new  ministry,  which  should  represent  as  nearly  as 
possible  the  principles  of  the  late  cabinet,  his  Majesty 
was  induced,  by  the  retiring  ministers,  to  send,  on 
January  26,  for  Lord  Grenville,  and  empower  him  to 
form  a  comprehensive  administration,  which,  it  was  under- 
stood, should  include  Mr.  Fox.  From  the  eminent  states- 
men of  which  this  ministry  was  composed,  it  became 
known  as  *  All  the  Talents.'  Fox  was  appointed  Foreign 
Secretary,  and  leader  of  the  House  of  Commons.  The 
only  terms  which  the  new  ministers  made  with  the  king 
related  to  the  management  of  the  army.  They  contended 
for  the  principle  that  the  army  should  cease  to  be  subject 
to  the  direct  control  of  the  crown  through  the  com- 
mander-in-chief, and  should  be  brought  into  subordina- 
tion to  the  cabinet.  This  proposition  was  resisted  by  the 
king,  but  his  objection  was  removed  by  an  agreement 
that  no  change  should  be  introduced  into  the  government 
of  the  army  without  his  Majesty's  approbation."  Upon 
the  question  of  the  Eoman  Catholic  claims  the  ministry 
were  divided,  and  had  no  declared  policy.  With  a  view 
to  strengthen  their  political  position.  Lord  EUenborough, 
the  Chief  Justice  of  the  King's  Bench,  had  been  admitted 
to  a  seat  in  the  cabinet.  This  arrangement  was  open  to 
grave  constitutional  objections,  and  became  the  subject  of 
animadversion  in  both  Houses  of  .Parliament.  Although 
the  appointment  was  successfully  defended  at  the  time,  it 
was  generally  condemned  by  public  opinion,  and  no 
similar  appointment  has  since  been  made.°  On  Septem- 
ber 13,  1806,  Mr.  Fox  died,  an  event  which  weakened 
the  ministry  in  Parliament  very  materially.      But  the 

"  Sir  G.  C.  I^ewis,  in  Edinb.  Rev.        *»  See  a  full  discussion  of  this  ques- 
vol.  cviii.  pp.  290-.'}02  ;  and  see  mUc^    tion,  in  Vol.  II.  c.  1. 
p.  CG. 
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changes  of  oflBce  proposed  by  Lord  Grenville,  and  as- 
sented to  by  the  king,  preserved  the  balance  of  power  in 
the  CoaUtion  government.''    In  the  following  month  the 
Parliament  was    dissolved;    and  in  the  new  House  of 
Commons  the  ministry  were  able  to  command  a  large 
majority.     However,  their  downfall  was  near  at  hand. 
True  to  their  avowed  principles  when  in  opposition,  they 
drafted  a  Bill  to  remove  certain  civil  disabilities  of  Eoman 
Catholics  and  Dissenters  who  held  commissions  in  the 
army  or  navy.     They  sought  and  obtained  permission 
from  his  Majesty  to  submit  this  measure  to  Parliament. 
But  the  king's  consent  was  given  with  great  reluctance ; 
and,  as  it  afterwards  proved,  with  a  misapprehension  as  to 
the  extent  of  rehef  proposed  to  be  granted.     This  mis- 
apprehension was  shared  in  by  some  members  of  the 
cabinet  itself     When  the  ministerial  intentions  were  fiiUy 
explained,  one  of  their  number  (Lord  Sidmouth)  tendered 
his  resignation,  and  the  king  declared  his  decided  op- 
position to  the  Bill ;  which,  meanwhile,  had  been  intro- 
duced, and  read  a  first  time  in  the  House  of  Commons. 
The  ministry  anxiously  disavowed  any  intention  to  deceive 
their  royal  master,  or  to  go  beyond  the  authority  they 
presumed  he  had  given  them  to  initiate  legislation  on  this 
subject ;  and  the  king  himself  fully  acquitted  them  of  any 
such  design.     In  order  to  satisfy  his  Majesty's  scruples,      1807. 
the  ministry,  on  March    15,  passed  a   cabinet   minute, 
which  they  communicated  to  the  king,  and  in  which  they 
agreed  to  withdraw  the  Bill,  but  nevertheless  recorded 
their  opinion  that  it  was  their  right  and  duty  to  propose, 
at  any  time,  such  measures  for  the  relief  of  their  Eoman 
Catholic  fellow-subjects  as  they  might  deem  to  be  called 
for  by  the  condition  of  Ireland.      The  king  resented  this 
declaration,  and  insisted   that  it  should  be  withdrawn. 
But,  not  content  with  this,  he  endeavoured  to  exact  from 
the  ministry  a  pledge  that  they  would  never,  under  any 


p  See  Edinb.  Rev.  vol.  cviii.  p.  306, 
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circumstances,  propose  in  cabinet  any  measure  of  con- 
cession to  the  Eoman  Catholics,  or  in  relation  thereto. 
They  very  properly  refused  to  give  any  such  assurance  ; 
whereupon,  on  March  24,  they  received  their  dismissal.** 
On  the  day  previous.  Lord  Howick  (Foreign  Secretary) 
informed  the  House  of  Commons  that,  although  ministers 
had  not  received  the  royal  commands  to  dehver  up  the 
seals  of  oflSce,  the  king  had  thought  proper  to  send  for 
persons  not  employed  as  his  servants,  and  was  engaged 
in  arrangements  for  a  new  administration.'  On  the  25th 
instant,  after  the  dismissal,  his  lordship  gave  notice  that 
as,  on  the  morrow,  the  House  would  be  moved  to  adjourn 
for  several  days,  he  would  take  the  opportunity  to  give 
explanations  respecting  the  change  of  ministry.  A  similar 
notice  was  given  by  the  late  premier  in  the  House  of 
Lords.  At  the  time  appointed,  the  explanations  were 
made,  and  a  short  debate  thereupon  arose  in  both  Houses. 
In  the  course  of  the  debate,  notice  was  given  (in  each 
House)  of  intended  motions  in  regard  to  the  circum- 
stances attending  the  dismissal  of  the  ministry.'  Parlia- 
ment then  adjourned  until  April  8, 

8.  Duke  of  Portland's  Second  Administi'ation. — 1807. 

i8d7.  Meanwhile  the  Duke  of  Portland,  who  had  been  charged 
by  the  king  to  form  a  new  ministry,  appears,  on  March  25, 
1807,  to  have  succeeded  in  that  undertaking ;  although 
no  formal  announcement  of  his  success  seems  to  have 
been  commimicated  to  Parliament.  *  But,  on  the  following 
day,  new  writs  were  moved  for,  in  the  Commons,  on  be- 
half of  the  members  of  the  incoming  administration  who 
had  seats  in  that  House.  On  April  9,  the  new  ministers 
being  present,  Mr.  Brand  moved  to  resolve,  '  That  it  is 


«  Knight,   vol.  vii.   pp.  478-480.  •  Ihid,  p.  187.     For  an  account  of 

Pari.  Deb.  toL  ix.  pp.  20^276.  the  new  ministerial  arrangements,  see 

'  Pari.  Deb.  vol.  ix.  p.  174.  Edinb.  Rev.  vol.  cviii.  p.  308. 
•  Ibid.  pp.  260,  279. 
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contrary  to  the  first  duties  of  the  confidential  servants  of  1807. 
the  crown  to  restrain  themselves  by  any  pledge,  expressed 
or  implied,  from  ofiering  to  the  king  any  advice  which 
the  course  of  circumstances  may  render  necessary  for  the 
welfare  and  security  of  any  part  of  the  empire.*  There 
was  a  general  acquiescence  by  members  in  this  doctrine, 
but  it  was  objected  to  as  being  '  an  abstract  proposition,' 
and  therefore  inexpedient  and  inconvenient  for  the  House 
directly  to  aflBrm.  Accordingly,  an  amendment,  that  the 
other  orders  9f  the  day  be  read,  was  proposed  on  behalf 
of  ministers,  and  agreed  to.  During  the  debate,  Mr. 
Perceval  (the  Chancellor  of  the  Exchequer)  stated  that, 
'  to  the  best  of  his  knowledge  and  belief,  the  king  had 
no  adviser  on  the  point  of  requesting  the  pledge;""  a 
remark  which  called  forth  emphatic  declarations  'that 
there  was  not  a  moment  in  the  king's  life,  from  his 
accession  to  his  demise,  when  there  was  not  a  person 
constitutionally  responsible  for  his  actions;'  that  it  was 
'of  the  greatest  importance  to  his  Majesty  that  the 
doctrine  of  responsible  advisers  should  be  strictly  main- 
tained;' and  that,  although  the  king,  in  dismissing  a 
ministry,  in  the.  exercise  of  his  imdoubted  prerogative, 
might  appear  to  be  acting  without  advice,  yet  that  the 
incoming  ministry  did  themselves  assume  the  responsi- 
bility of  the  dismissal  of  their  predecessors.  The  king 
being  irresponsible  by  law,  if  the  ministers  should  also 
claim,  for  whatever  reason,  to  be  absolved  from  responsi- 
bility, there  would  be  no  security  for  the  people  against 
the  evils  of  bad  government.^  In  the  House  of  Lords,  on 
April  13,  the  Marquis  of  Stafford  made  a  motion  similar 
in  effect  to  that  submitted  to  the  House  of  Commons  by 


"  Pari.  Deb.  vol.  ix.  p.  328.    He  wards,  Mr.  Perceval  reiterated   his 

admitted, however. that  he  'approved  denial  of  the  doctrine,  that  ministers 

of  what  had  been  aone,  and  was  ready  who  accepted  office  were  legally  re- 

to  be  responsible  for  it '  (p.  816)  ;  a  sponsible  for  the*  change  of  govem- 

declaration  in  which  Mr.  Secretary  ment  (p.  478). 

Canning  expressed  his  full  concur-  ^  Ibid.  pp.  285;  829,  885,  862, 880. 
renoe  (p,  S^).  But,  a  few  days  after- 
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.1807.  Mr.  Brand,  except  that  it  was  prefaced  by  a  preamble, 
expressive  of  regret  at  the  changes  which  had  taken  place 
in  his  Majesty's  councils.  It  was  met  on  behalf  of  minis- 
ters by  a  motion  to  adjourn,  which  was  carried.  On 
April  15,  Mr.  Lyttleton  moved,  in  the  House  of  Commons, 
*That  this  House,  considering  a  firm  and  efficient  ad- 
ministration as  indispensably  necessary,  in  the  present 
important  crisis  of  public  afiairs,  has  seen,  with  the  deep- 
est regret,  the  late  change  in  his  Majesty's  councils.'  The 
friends  of  the  motion  acknowledged  the  rigbt  of  the  king 
to  choose  his  own  advisers,  but  insisted  that  the  House 
had  the  privilege  of  giving  its  opinion  on  the  fitness  of 
the  persons  selected  to  fill  the  situations  to  which  they 
were  appointed."^  But  the  House  were  not  prepared  to 
limit  the  exercise  of  the  prerogative  so  far  as  to  refuse  a 
fair  trial  to  the  king's  ministers.  The  debate  was  in  sub- 
stance a  repetition  of  the  former  discussion ;  but  it  was 
signalised  by  an  able  speech  from  Sir  William  Grant 
(the  Master  of  the  Eolls),  in  which  he  commented  severely 
on  the  attempt  of  the  late  ministers  to  expose  the  king  to 
odium  because  he  had  thought  fit  to  dismiss  them.  He 
remarked  that  many  ministers  had  been  dismissed  from 
office  without  any  cause  assigned,  but  that  never  until 
now  had  any  one  come  to  Parhament  to  complain  of  his 
sovereign.  *  Lord  Somers  was  removed  without  a  shadow 
of  complaint;  did  he  demand  an  investigation  of  the 
cause  ?  When  Godolphin's  administration  was  removed 
by  Queen  Anne,  did  they  complain  to  Parliament  ?  In 
1757,  the  dismissal  of  Mr.  Pitt  and  Mr.  Lc^ge  produced 
a  great  ferment ;  but  was  anything  said  about  that  dis- 
missal in  Parliament?  If  a  minister  were  to  secure 
himself  the  right  of  enquiry  into  the  causes  of  his  re- 
moval, he  would  approximate  his  situation  to  that  of  a 
judge,  or  any  other  officer,  for  life.  Of  a  change  in  ad- 
ministration. Parliament  had  no  constitutional  knowledge. 


'^  Pari.  Deb.  vol.  ix.  p.  472. 
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and   on   such   change   could  found  no   enquiry.'''     An 
amendment,  on  behalf  of  ministers,  to  pass  to  the  orders 
of  the  day,  was  then  put  and  carried.     Notwithstanding 
that  by  these  votes  the  new  government  was  fully  sus- 
tained by  majorities  in  Parhament,  advantage  was  taken 
of  the  popular  feeUng  in  favour  of  the  king's  act  in 
dismissing  his  ministers  upon  'Protestant  grounds,'   to 
dissolve  Parhament  at  the  end  of  its  first  session.     The 
main  issue  raised  by  this  appeal  to  the  country  was  the 
propriety  of  the  conduct  of  his  Majesty  in  changing  his 
advisers ;  proceeding,  as  it  did,  from  a  conscientious  con- 
viction that  a  due  regard  for  the  maintenance  of  the 
principle  of  Protestantism  in  the  constitution  demanded 
such  a  proceeding.     This  was  distinctly  enunciated  in  the 
royal  speech  at  the  prorogation  of  Parliament.^    The 
elections  went  in  favour  of  ministers,  and  their  majority 
was  lai^ely  increased  in  the  new  House  of  Commons. 
Upon  the  meeting  of  Parhament,  amendments  to  the 
address,  in  answer  to  the  speech  from  the  throne,  were 
proposed  in  both  Houses,  condemning  the  dissolution,  as 
having  been  resorted  to  upon  *  groundless  and  injurious 
pretences  ;'  but  they  were  negatived  by  large  majorities.* 
The  Duke  of  Portland,  we  have  seen,  was  the  nominal 
head  of  this  ministry ;  but  its  most  influential  member 
was  Mr.  Spencer  Perceval,  the  Chancellor  of  the  Ex- 
chequer. 

9.  Mr.  PercevaVs  Administration. — 1809. 

On  October   30,  1809,  the  Duke   of  Portland  died.      1809. 
After  an  ineffectual  attempt  to  induce  Lord  Grenville  to 
form  an  extended  and  combined  administration,  he.  was 
succeeded  by  Mr.  Perceval  as  premier.*  The  new  cabinet 

*  Pari.  Deb.  toL  ix.  p.  474.  their  own   convictions  in  favour  of 

'  Ibid.  p.  552.  Mr.  Canning  and  Lord  Roman  Catholic  emancipation.     See 

Castlereagh  laid  themselves  open  to  Edinb.  Rev.  vol.  cviii.  p.  312. 

attack  for  sanctioning  the  *  No  Popery '  ■  Ibid,  pp.  583-658. 

cry  on  this  occasion ;  notwithstanding  *  Knight,  vol.  vii.  p.  526.     Edinb. 
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consisted  of  ten  persons,  seven  of  whom  were  peers.     In 

December  following,  the  Marquis  Wellesley  was  appointed 

Foreign  Secretary,  an  office  which  he  continued  to  hold 

1812.     imtil  February  19, 1812,  when  he  resigned,  because  his 

*  general  opinions  for  a  long  time  past,  on  various  impor- 
tant questions,  had  not  sufficient  weight  in  the  cabinet  to 
justify '  his  remaming  in  the  government.  He  had  chiefly 
objected  to  the  narrow  and  imperfect  scale  on  which 
the  war  in  Spain  had  been  conducted.  His  views  on 
this  head  had  been  always  overborne  in  council  by 
Mr.  Perceval.  In  announcing  his  intention  to  retire  from 
office,  he  declared  that  he  should  have  no  objection,  in 
any  future  ministerial  arrangements  that  might  be  deter- 
mined upon,  to  serve  with  Mr.  Perceval,  provided  the 
principles  he  contended  for  were  carried  out ;  but  that 

*  he  never  again  would  serve  under  Mr.  Perceval  in  any 
circumstances.'**  A  few  weeks  afterwards,  this  adminis- 
tration was  deprived  of  its  main-stay,  by  the  assassination 
of  the  premier,  on  May  11,  in  the  lobby  of  the  House  of 
Commons.  Then  came  a  struggle  for  power,  which  left 
the  country  virtually  without  a  government  for  about  a 
month.  The  prince  regent,''  after  the  death  of  Mr. 
Perceval,  being  desirous  of  continuing  the  administration 

Rev.  vol.  cviii.  p.  323.   Mr.  Perceval  sumption  of  the  regency,  in  February 

lield  the  two  offices  of  First  Lord  1811^  addressed  a  letter  to  Mr.  Perce- 

of  the  Treasury  and  Chancellor  of  val,  stating  that  it  was  not  his  inten- 

the  Exchequer  m  conjunction.    The  tion  to  remove  the  existing  ministers 

Chancellor  of  the  Exchequership  had  from  office.      This  step,  he  added, 

been  offered,  on  this  occasion,  to  Mr.  was  prompted   excluavelv  by  filial 

Milnes  and  to  Lord  Palmerston,  but  duty  and  affection.    Edinb.  Rev.  vol. 

declined  bv  each.     Ibid,  p.  324  n.  cviii.  p.  330.      A  year  afterwards, 

*  Pari.  Deb.  vol.  xxiii.  pp.  367-370.  when  the  restrictions  on  the  regent 

Mr.  Perceval  was  desirous  of  appoint-  expired,  he  still  continued  Mr.  Perce- 

ingLord  Sidmouth  Foreign  Secretary  vat  as  minister.    He  did,  indeed,  in- 

in  place  of  Lord  Wellesley ;  but  the  vite  the  co-operation  of  Lords  Grey 

prince  resent,  who  had  at  this  time  and  Grenville,    but  they  could  not 

a  personal  repugnance  to  Ix)rd  Sid-  consent  to  form  a  junction  with  their 

mouth,  positively  refused  his  consent,  political  opponents.     Ibid.  pp.  333- 

Edinb.  Kev.  vol.  cviii.  p.  332.     But,  836.  The  death  of  George  III.,  which 

a  year  after,  his  lordship  became  a  took    place    on  January  29,    1820, 

member  of  the  cabinet.     Ibid,  p.  335.  was  not  followed  by  any  important 

'  Contrary  to  general  expectation,  political  consequence, 
the  Prince  of  Wales,  upon  his  as- 
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upon  its  existing  basis,  authorised  Lord  Eldon  (the  chan-  1812. 
cellor)  to  ascertain  whether  the  cabinet  were  willing,  if 
called  upon  by  his  royal  highness,  to  carry  on  the  govern- 
ment under  any  one  of  their  colleagues  whom  his  royal 
highness  might  select.  The  cabinet  replied  that  they 
would  be  perfectly  willing  to  do  so,  but  that  under  the 
existing  circumstances  of  the  country  they  considered 
that  the  result  would  be  very  doubtful.  They  appeared 
to  think  that  at  any  rate  it  was  advisable  to  invite  the 
co-operation  of  the  leading  Whig  statesmen  before  ventur- 
ing to  act  without  them.*  Accordingly,  the  prince  regent, 
who  was  anxious  to  strengthen,  as  much  as  possible,  his 
present  ministry  by  the  introduction  therein  of  pubUc 
men  who  coincided  with  the  general  principles  on  which 
the  government  of  the  country  had  been  hitherto  con- 
ducted, authorised  the  Earl  of  Liverpool  (then  Colonial 
Secretary)  to  negotiate  with  Lord  Wellesley  and  Mr. 
Canning  with  a  view  to  their  joining  the  administra- 
tion. A  communication  was  therefore  addressed  by  Lord 
Liverpool,  with  the  consent  of  his  colleagues,  to  these 
gentlemen,  on  May  17.  But  it  was  declined  by  them  upon 
the  ground  that  they  could  form  part  of  no  ministry  that 
was  not  prepared  to  adopt  a  less  restrictive  policy  towards 
the  Boman  Catholics.  Lord  Wellesley  furthermore  ob- 
jected to  the  manner  in  which  the  war  was  carried  on,  as 
evincing  but  little  improvement  since  he  withdrew  from 
the  ministry  on  that  account."  Notwithstanding  this 
failure,  the  remaining  members  of  the  existing  adminis- 
tration were  unwilling  to  retire  from  office,'  being  con- 
fident of  their  ability  to  carry  on  the  government,  if  only 
they  could  succeed  in  replacing  their  able  and  popular 
chief,  and  could  agree  together  on  a  definite  Une  of  policy. 
But  their  continuance  in  office  was  not  satisfactory  to  the 

*  Twifls,  Life  of  Eldon,  voL  i.  p.     of  Chancellor  of  the  Exchequer,  and 
493.  a  new  writ  moved  for  in  the  House 

•  Pari.  Deb.  vol.  xxiii.  Appx.  p.  i.      of  Commons.    He  took  his  seat  on 
'On  May  20,  Mr.  Nicholas  Van-    June  10. 

sittart  was  appointed  to  the  office 
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1812.     House  of  Commons.    Accordingly,  on  May  21,  Mr.  Stuart 
Wortley  moved  the  adoption  of  an  address  to  the  prince 
regent,  praying  him  to  take  measures  for  the  formation 
of  *  a  strong  and  efficient  administration.'    The  motion 
was  resisted  on  the  gioimd  that  it  was  *  an  unconstitu- 
tional and  unprecedented  interference  with  the  prerogative 
of  the  crown.*     'The  House  had  interfered  when   an 
administration  had  been  formed  and  found  inefficient; 
but  they  never  had  come  forward  with  their  previous 
advice.     It  was  their  duty  to  watch  over  and  control  the 
crown ;    but  there  was  no  doctrine  in  the  constitution 
better  understood  than  that  they  had  no  right  to  interfere 
with  the  crown  in  the  nomination  of  its  servants.'*    An 
amendment  was  moved,  '  that  the  other  orders  of  the  day 
be  read.'     Mr.  Wilberforce  adverted  to  the  case  of  1784^ 
as  deciding  the  question, '  whether  the  House  should  have 
a  previous  negative  on  the  appointment  of  the  ministers 
of  the  crown.    It  had  then  been  determined  that  it  should 
not,  and  that  it  was  only  when  either  or  both  of  the 
Houses  of  Parliament  had  had  experience  of  some  of  the 
measures  of  ministers,  that,  if  they  could  not  confide  in 
the  administration,  it  became  their  duty  to  address  the 
throne,  and  express  their  judgment.'^     But  Mr.  Canning 
drew  a  proper  distinction  when  he  said  that  he  perfectly 
concurred  in  the  general  doctrine  laid  down,  that  it  is  the 
exclusive  prerogative  of  the  crown  to  nominate  its  own 
ministers;   that  the  case  must  be  urgent  indeed  to  au- 
thorise the  interference  of  the  House ;  but  that  he  could 
not  forget  that  Parliament  had  a  double  character.     *  The 
House  of  Commons  is  a  Council  of  Control,  but  it  is  like- 
wise  a  Council  of  Advice ;'  and  a  case  of  'transcendent 
importance '  might  arise,  in  which  it  would  be  '  competent 
for  the  legislature,  by  the  timely  interposition  of  advice, 
to  prevent  the  necessity  of  control.'^     This  distinction 


«  Tarl.  Deb.  vol.  xxiii.  p.  268.  .         *  Pari.  Deb.  vol.  xxiii.  p.  2o8. 
»»  See  oiite^  p.  78.  J  Ibid.  p.  267. 
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was  agreed  to  by  the  Foreign  Secretary  (Lord  Castle-  1812. 
reagh),  who  nevertheless  contended  '  that  the  House  was 
not  by  circumstances  justified,  at  this  moment,  to  in- 
terfere/ Mr.  Wortley's  motion,  however,  was  agreed  to 
by  a  majority  of  four,  and  the  address  was  ordered  to 
be  presented  to  the  prince  regent  by  the  mover  and 
seconder.  It  received  a  gracious  reply  from  his  royal 
highness.  Viewing  the  address  as  tantamount  to  a  de- 
claration of  their  own  inefficiency,  the  remaining  members 
of  the  ministry  immediately  placed  their  offices  at  the 
prince  regent's  disposal,  and  it  was  understood  that  they 
merely  continued  in  office  until  his  royal  highness  should 
signify  his  pleasure  as  to  any  future  arrangement.^  At 
this  juncture  the  prince  regent  laid  his  commands  on  the 
Marquis  Wellesley  to  form  a  plan  of  administration,  and 
submit  the  same  for  his  approval.  Accordingly,  on  May 
23,  the  marquis  requested  Mr.  Canning  to  be  the  medium  of 
communication  between  himself  and  Lord  Liverpool,  for 
the  purpose  of  inviting  his  lordship,  with  such  of  his  col- 
leagues as  might  be  willing,  to  assist  in  the  formation  of  a 
new  ministry,  on  the  basis  of  an  early  adjustment  of  the 
Boman  Catholic  claims,  and  the  prosecution  of  the  war 
with  vigour.  This  overture  was  also  dechned.  Simulta- 
neously with  his  appeal  to  Lord  Liverpool,  Lord  Wellesley 
addressed  himself  to  Lords  Grey  and  Grenville  to  the  same 
effect,  informing  them,  however,  that  he  considered  him- 
self on  this  occasion  as  being  merely  the  instrument  for 
executing  the  prince  regent's  commands,  and  that  he 
neither  claimed  nor  desired  for  himself  any  station  in 
the  projected  administration.     On  May  26,  while  this 


^  Lord  Liverpool.  Pari.  Deb.  toL  ministry.  He  waa  its  chief  mouth- 
xxiii.  pp.  332. 367.  During  the  whole  of  piece  in  Parliament,  the  recognised 
thisministenal  interregnum,  and  until  organ  of  his  colleagues,  and  the  one 
(on  June  8)  he  was  formally  commis-  wnom^  it  was  understoiod,  they  were 
sioned  by  the  prince  recent  to  form  desirous  should  be  appointed  to  the 
an  administration,  Lord  Liverpool  ap-  premiership.  Memoirs  of  Lord  Liver- 
pears  to  have  be«n  regaidea,  on  all  pool,  pp.  416-427. 
sidesy  as  the  temporary  head  of  the 
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1812.  negotiation  was  still  pending,  the  prince  regent  revoked 
Lord  Wellesley's  general  commission.  But  subsequently 
his  lordship  received  more  precise  and  definite  powers, 
so  that  on  June  1  he  was  able  to  inform  Lord  Grey 
that  he  had  been  fully  commissioned  to  become  the 
premier  of  an  administration,  to  be  formed  on  the  basis 
above  mentioned,  and  that  he  had  been  specially  autho- 
rised to  invite  the  co-operation  of  Lords  Grey  and  Gren- 
ville,  with  permission  to  those  noble  lords  to  recommend 
four  or  five  persons  for  seats  in  the  cabinet,  together  with 
Lords  Moira  and  Erskine,  and  Mr.  Canning,  who,  it  had 
been  agreed,  should  form  part  of  the  same.  In  reply, 
Lords  Grey  and  Grenville  declined  to  participate  in  a 
government  to  be  formed  on  the  basis  of  *  the  supposed 
balance  of  contending  interests.'  They  considered  that 
such  a  principle  would  '  establish  within  the  cabinet  itself 
a  system  of  counteraction  inconsistent  with  the  prosecution 
of  any  uniform  and  consistent  course  of  policy ; '  which 
could  only  be  productive  of  weakness  and  disunion,  and 
would  be  utterly  opposed  to  the  object  of  the  House  of 
Commons  in  recommending  the  formation  of  a  strong  and 
efficient  administration.  They  furthermore  obj  ected  to  the 
nomination,  on  behalf  of  the  prince  regent,  of  Lords  Moira 
and  Erskine,  and  Mr.  Canning,  to  seats  in  the  cabinet,  not 
on  the  plea  that  it  was  an  unconstitutional  exercise  of 
power  on  the  part  of  his  royal  highness,  but  because  *  the 
first  and  vital  principle  of  a  cabinet  was  the  mutual  con- 
fidence of  its  members,  and  the  total  absence  of  every- 
thing like  jealousy  among  them  ;  *  and  this  could  only  be 
insured  when  the  parties  invited  to  form  a  government 
were  empowered  *  to  arrange  the  cabinet  among  them- 
selves.'* On  June  3,  Lord  Wellesley  acquainted  the 
prince  regent  of  his  failure  in  this  undertaking,  and  was 
informed  that  the  task  would  be  entrusted  to  other  hands. 
On  June  5,  Lord  Moira,  as  the  confidential  friend  of 


»  Purl.  Deb.  toL  xxiii.  p.  428. 
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the  prince  regent,  endeavoured  to  bring  about  a  politi-  1812. 
cal  understanding  with  Lords  Grey  and  Grenville,  but 
they  refused  to  enter  into  '  unauthorised  discussions.' 
Xext  day  Lord  Moira  again  addressed  their  lordships,  ac- 
quainting them  that  he  had  the  prince  regent's  instruc- 
tions to  take  steps  towards  the  formation  of  a  newministry, 
with  special  authority  to  invite  their  lordships'  co-opera- 
tion. On  the  following  day,  a  meeting  took  place  between 
these  noblemen,  in  the  presence  of  LordErskine,  at  which 
Lord  Moira  stated  that  he  had  received  his  commission 
'  without  any  restriction  or  hmitation  whatever  being  laid 
by  the  prince  on  their  considering  any  points  which  they 
judged  useful  for  his  service,'  or  as  to  the  filling  up  of  any 
place  in  the  cabinet.  This  announcement  was  favour- 
ably received,  but  their  lordships  desired  to  know,  at  the 
outset,  whether  the  liberty  to  be  accorded  to  them  in  fill- 
ing up  offices  in  the  new  ministry  extended  to  the  consi- 
deration of  new  appointments  to  those  great  offices  in  the 
household  which  have  been  usually  included  in  political 
arrangements  made  on  a  change  of  ministry.  To  this 
Lord  Moira  replied  that  he  had  no  commands  from  the 
prince  regent  on  tliis  head ;  but  that,  for  his  own  part,  he 
could  not  concur  in  this  exercise  of  power  on  the  present 
occasion,  because  he  should  deem  it,  on  public  grounds, 
peculiarly  objectionable.  Their  lordships  answered  that, 
on  similar  grounds,  *  it  appeared  to  them  indispensable 
that  the  connection  of  the  great  offices  of  the  court  with 
the  political  administration  should  be  clearly  estabUshed 
in  its  first  arrangements.'  A  decided  difference  of  opinion 
as  to  this  point  having  been  thus  expressed  on  both  sides, 
the  conversation  ended  here,  with  mutual  declarations  of 
regret."  In  the  subsequent  explanations  in  Parliament  on 
this  point,  it  was  admitted  that  a  new  administration  had 
a  right  to  claim  the  removal  of  these  officers  of  the  house- 
hold ;  but  its  exercise,  under  existing  circumstances,  was 


'  Pari.  Deb.  vol.  xxiii.  Appx.  pp.  xx-xlii. 
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deemed  inexpedient  and  impolitic.  The  prince  regent 
himself  appears  to  have  been  quite  willing  to  part  with  all 
these  functionaries;  but  Lord  Moira,  who  was  his  adviser 
on  this  occasion,  decidedly  objected  to  such  a  proceeding.'' 
After  his  unsatisfactory  interview  with  the  Whig  noble- 
men, Lord  Moira  relinquished  the  task  entrusted  to  him, 
and  advised  the  prince  regent  to  have  recourse  once 
more  to  the  assistance  of  his  former  servants ;  whereupon 
the  old  ministry  was  reconstituted  under  the  premiership 
of  Lord  Liverpool.^ 

10.  Lord  LiverpooVs  Administration. — 1812. 

1812.  During  the  progress   of  these  protracted  negotiations 

the  House  of  Commons  continued  sitting,  and  frequent 
attempts  were  made  to  invoke  its  interference,  in  the 
shape  of  remonstrances  and  appeals,  in  respect  to  the 
proposed  ministerial  arrangements,  but  without  success. 
On  May  30,  after  the  failure  of  Lord  Wellesley's  first 
.  overtures  to  Lord  Liverpool,  and  to  Lords  Grey  and 
Grenville,  Mr.  Martin,  of  Galway,  gave  notice  that  he 
would,  on  June  3,  move  an  address  to  the  prince  re- 
gent beseeching  him  to  carry  into  effect  his  gracious 
declaration,  in  reply  to  the  address  of  the  House  on 
May  21,  and  proceed  without  delay  to  appoint  a  strong 
ministry, '  possessing  more  of  the  confidence  of  the  people 
than  that  which  had  lately  been  in  existence.'^  But 
on  June  1,  Mr.  Canning  informed  the  House  that  the 
Marquis  Wellesley  had  been  empowered  to  form  a  new 
administration.  Mr.  Wortley  then  proceeded  to  enquire 
of  Mr.  Ponsonby  whether  any  proposal  had  been  made  to 
him,  or  to  those  who  acted  with  him  in  Parhament,  to 
form  part  of  the  ministry ;  what  reply  had  been  given, 
and  what  conditions  made.     After  some  altercation  on  the 


»  Pari.  Deb.  vol.  xxiii.  pp.  308-        «  Twiee,  Life  of  Eldon,  vol.  i.  p. 
430,  463.    And  see  Edinb.  Rev.  vol.     406. 
cviii.pp.  337-340.  p  Pari.  Deb.  vol.  xxiii.  p.  312. 
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point  of  order,  these  questions  were  permitted  to  be  put,  1812. 
they  being  according  to  precedent,  and  unobjectionable 
in  principle, '  as  tending  to  explain  the  conduct  and  clear 
the  characters  of  public  men/*^  It  was  then  proposed 
that  the  House  should  go  into  committee  to  sanction  a 
contract  for  a  loan  of  a  million  and  a  half  of  money  for  the 
service  of  Ireland.  This  was  objected  to,  on  the  ground 
that  there  was  no  responsible  minister  to  answer  for  the 
same.  ]Put  it  was  replied  that  the  contract  had  been 
approved  by  the  late  premier,  and  that '  the  Irish  Chan- 
cellor of  the  Exchequer  (the  Eight  Hon.  W.  Fitzgerald) 
was  before  the  House,  and  in  a  responsible  situation.' 
Whereupon  the  resolution  was  agreed  to.''  On  June  2, 
Mr.  Martin,  on  being  questioned  whether  he  meant  to 
proceed  with  the  motion  of  which  he  had  given  notice 
for  the  morrow,  answered  that,  as  he  was  satisfied  with 
the  commission  given  to  Lord  Wellesley,  it  was  highly 
improbable,  though  not  impossible,  that  he  should  bring 
forward  his  motion.'  On  June  3,  the  Marquis  Wellesley 
informed  the  House  of  Lords  that  he  had  resigned 
the  authority  given  him  by  the  prince  regent  to  form 
a  new  ministry,  and  that  he  had  received  permission  to 
disclose  all  the  circumstances  attending  his  endeavours 
in  that  behalf,  and  would  be  ready,  when  called  upon, 
to  communicate  them  to  the  House.     But  he  advised 


House  by  a  messaj^e  from  the  throne, 
brought  by  a  minister  of  the  crown/ 


*  Pari  Deb.  vol.  xxiii.  pp.  313- 
316. 

'  Ibid.  pp.  317,  318.     A  few  days  and  there  waa  no  rule  of  the  House 

before,   objection  was  taken   to  the  requiring  that    such    a    proposition 

regularity  of  the  House  of  Commons  should  be  submitted  by  a  Chancellor 

proceeding  to  vote  a  pecuniaiy  pro-  of  the  Exchequer.     The  House  then 

vision    for  the    family  of   the  late  proceeded  to  pass  resolutions,  based 

lamented  premier,  on  the  ground  that,  upon  the  prince  regent's  message  on 

as  he  united  in  his  own  person  the  behalf  of  the  family  of  Mr.  Spencer 

offices  of  First  Lord  of  the  Treasury  Perceval,  and  in  their  liberality  and 

and  Chancellor  of  the  Exchequer,  by  respect  for  the  memory  of  the  mur- 

his  decease  the  country  was  left 'with-  dered  minister  voted  to  increase  the 

out  an  administration.'    To  this  it  amount   of    the   provision    recom- 

waa  replied  that  no  objection  could  mended  by  the  crown.     Ibid,  pp.  199, 

be  tii^en  to  the  proceeding  in  p()int  211,  217. 

of  form,  inasmuch  as  the  proposition  ■  Ibid.  p.  331. 
'  had  been  regularly  introduced  to  the 
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1812.  their  lordships  not  to  press  for  such  disclosures  at  present, 
as  it  would  be  highly  detrimental  to  the  pubhc  interests.* 
After  some  debate,  the  House  appeared  in  favour  of  de- 
laying the  explanations,  and  adjourned  for  two  days.  In 
the  Commons,  on  the  same  day,  Mr.  Canning  stated  the 
fact  of  Lord  Wellesley's  non-success.  Whereupon  Mr. 
Martin  began  to  question  Mr.  Ponsonby  on  the  subject ; 
but  a  member  interposed,  and  declared  that,  if  the  attempt 
were  persisted  in,  he  would  move  to  take  the  sense  of  the 
House  upon  it.  This  induced  Mr.  Martin  to  forbear,  and 
also  to  abandon  the  motion  of  which  he  had  given  notice."^ 
On  Jime  5,  Earl  Grey  informed  the  House  of  Lords  of  the 
failure  of  the  negotiations  entered  into  by  Lord  Wellesley 
with  himself  and  Lord  Grenville,  attributing  it  to  the  fact 
that  the  prince  regent  had  intimated  his  pleasure  that 
'  four  individuals  expressly  named  should  occupy  seats  in 
the  cabinet;'  whilst  Lord  Grey  and  his  friends  were 
merely  invited  to  propose  eight  or  nine  other  persons  for 
this  position.  Li  reply  Lord  Moira  stated  that,  'with 
regard  to  the  nomination  of  individuals,  it  was  to  be  un- 
derstood to  be  a  mere  statement  of  a  wish '  on  the  part  of 
his  royal  highness,  who  presumed  that  the  persons  indi- 
cated would  be  generally  acceptable.""  On  the  same  day, 
in  the  Commons,  upon  the  reception  of  the  Eeport  of  the 
Committee  of  Ways  and  Means,  objection  was  taken  that 
the  House  was  placed  in  the  dilemma  of  either  withhold- 
ing the  necessary  supplies,  or  of  granting  them  without  a 
responsible  minister.  But  the  distinction  was  drawn  that 
no  opposition  ought  to  be  made  on  this  ground  '  till  the 
last  stage  of  each  financial  measure,  by  which  time  it 
was  to  be  presumed  an  efficient  administration  would  be 
formed."'  General  Gascoyne  then  gave  notice  that  on 
the  next  sitting  day  he  would  move  an  address  to  the 


*  Pari.  Deb.  vol.  xxiii.  p.  833.  tion  of  the  cause  of  the  failure  of  this 

**  Ibid,  p.  338.  negotiation  has  been  already  given 

'  Ibid.  pp.  343-345.   See  also  his  in  this  narrative ;  c^Ue,  p.  98. 
remarks  at  p.  380.    A  fuller  ezplana-        *  Ibid.  p.  362. 
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prince   regent,  expressing  regret  at  the  failure  of  the      1812. 
eflbrts  to  form  a  government,  and  a  wish  that  no  further 
delay  should  take  place.      It  was  then  agreed,  with  some 
reluctance,  to  adjourn  the  House  (from  Friday)  till  Mon- 
day ;  an  opinion  of  Mr.  Pitt  having  been  quoted  that,  in  a 
crisis  like  the  present, '  time  should  be  measured  not  by 
days,  but  by  hours,'  and  that  '  the  House  should  sit  as 
often  as  it  possibly  could,  and  exert  its  vigilance  over  the 
proceedings  of  public  men.'*    But  an  end  was  about  to 
be  put  to  these  protracted  difficulties.     On  Monday,  Jime 
8,  the  Earl  of  Liverpool  informed  the  House  of  Lords 
that  he  had  been  appointed  First  Lord  of  the  Treasury, 
and  had  received  authority  to  complete  an  administration 
as  soon  as  possible.    Lord  Moira  took  this  opportunity  to 
state  that  the  task  confided  to  him  of  endeavouring  to 
*  conciliate  the  differences  of  public  men,  and  to  fonn 
an  administration  which  should  possess  the  confidence  of 
the  country,  had  been  unsuccessful.'    Lord  Wellesley  then 
proceeded  to  give  his  hitherto  deferred  explanations  as 
to  the  causes  of  the  failure  of  his  attempts  in  the  same 
direction;  and  a  discussion  ensued  between  the  various 
noble  lords  interested  therein.''     On  the  same  day,  the 
House  of  Commons  was  informed,  by  Lord  Castlereagh, 
of  the  commission  given  to  Lord  Liverpool ;  and  mem- 
bers were  urged  to  postpone  the  discussion  of  important 
questions  until  the  new  ministry  was  formed.     Strong 
objections  were  made  to  any  further  delay,  but  ultimately 
the  motions  were  put  off,  though  the  House  continued  to 
sit  every  day' 

On  June  8,  1812,  as  we  have  seen,  the  Earl  of 
Liverpool  announced  to  Parliament  that  he  had  been 
appointed  First  Lord  of  the  Treasury,  with  authority  to 
complete  the  administration  as  soon  as  possible.  The 
new  ministry  was  substantially  the  same  as  the  previous 


»  Pari.  Deb.  yoL  xxui.  p.  354.  •  Ibid.  pp.  381-38: , 

»  Ibid.  pp.  366-380. 
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1812.  one,  the  principal  difference  being  that — although  the 
premier's  own  opinions  were  decidedly  opposed  to  eman- 
cipation— ^it  was  agreed  that  the  cabinet  should  consider 
the  Eoman  CathoUc  claims  as  an  '  open  question/  while 
Mr.  PercevaFs  administration,  on  the  other  hand,  had 
been  distinctly  '  anti-CathoHc/*  On  this  ground  of  simi- 
larity to  its  predecessor — ^which  nevertheless  had  enjoyed 
the  confidence  of  Parliament — ^the  new  administration 
was  immediately  assailed  in  the  House  of  Commons.  On 
June  11,  Mr.  Stuart  Wortley,  being  of  opinion  that  a 
stronger  government  might  have  been  formed,  notwith- 
standing the  failure  of  the  recent  negotiations,  proposed 
an  address  to  the  prince  regent,  expressing  regret  that 
the  address  of  May  21,  which  had  been  so  graciously 
received  by  his  royal  highness,  had  not  led  to  the  ap- 
pointment of  an  administration  that  was  'entitled  to 
the  support  of  Parhament,  and  the  confidence  of  the 
nation;'  and  entreating  that  such  a  ministry  might  be 
formed  without  delay.**  To  this  an  amendment  was 
moved  by  Lord  Folkestone,  representing  that  the  new 
administration  was  essentially  the  same  as  the  one  that 
had  already  experienced  the  disapprobation  of  the  coun- 
try, and  whose  management  of  pubhc  affairs  had  been 
so  prejudicial  to  the  national  interests ;  and  imploring 
the  appointment  of  men  of  wisdom,  firmness,  and  pru- 
dence, in  the  present  emergency  of  the  state.*^  A  second 
amendment,  of  a  similar  purport,  was  also  submitted  by 
Lord  Milton.*  After  considerable  debate,  it  became 
apparent  that  the  sense  of  the  House  was  opposed  to 
these  propositions,  viewing  them  as  attempts  to  dictate 
to  the  head  of  the  executive  in  regard  to  the  choice  of 
his  servants.  It  was  urged,  on  behalf  of  the  ministry,  by 
Lord  Castlereagh,  that  an  interference  by  the  House, 
under  existing  circumstances,  would  be  imprecedented 


*  May,  Const.  Hist.  vol.   ii.  pp.        *•  Pari.  Deb.  toI.  xxiii.  p.  399. 
364,  374  J  An.  Reg.  1827,  p.  91.  « Ibid.  p.  403.  *  iWd  p,  406. 
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and  unwarrantable.  He  claimed  for  the  new  administra-  1812. 
tion  *  the  constitutional  support  of  Parliament,  till  their 
actions  should  show  them  to  be  unworthy  of  it.'  The 
several  motions  were  then  put  and  negatived ;  two  of  them 
without  a  division,  and  the  third  by  a  majority  of  125.* 
The  administration,  thus  vehemently  assailed  at  the  outset 
of  its  career,  and  presumed  to  be  incapable  of  weathering 
even  the  current  session,  proved  to  be  one  of  the  most 
durable  and  successful  cabinets  ever  known.  Lord  Liver- 
pool, though  not  a  man  of  remarkable  abilities,  was  prudent, 
sagacious,  and  conciliatory ;  well  fitted  for  the  eminent 
position  to  which  he  had  attained,  and  admirably  adapted 
to  cope  with  the  peculiar  evils  of  the  times.'  He  was 
ably  sustained  by  his  colleagues  in  office,  some  of  whom 
were  greatly  his  superiors  in  intellect,  but  who,  neverthe- 
less, were  willing  to  acknowledge  his  supremacy  in  council. 
With  these  advantages  Lord  Liverpool  was  enabled  to  con- 
tinue at  the  helm  of  the  state  for  upwards  of  fourteen  years. 
During  the  whole  of  this  period  the  cabinet  continued 
without  any  material  change  of  policy,  and  without  any 
important  additions  of  individual  strength — except  the 
return  of  Mr.  Canning  to  office,  in  1816,  and  his  promo- 
tion to  the  leadership  of  the  House  of  Commons,  in  Sep- 
tember 1822;  the  entrance  of  the  Duke  of  Wellington  into 
the  jninistry,  as  Master-General  of  the  Ordnance,  in  1819  ; 
of  Mr.  Peel,  as  Home  Secretary,  in  1822;  and  of  Mr.  Hus- 
kisson,  as  President  of  the  Board  of  Trade,  in  1823.  At 
length,  on  February  17, 1827,  Lord  Liverpool  was  seized  1827. 
with  an  attack  of  paralysis,  which,  though  not  fatal  at 
the  time,  was  of  such  severity  as  to  render  his  retention 
of  office  impossible.*  Six  weeks  afterwards,  as  soon  as 
returning  consciousness  permitted,  he  tendered  his  resig- 
nation to  the  king ;  and  his  situation  was  such  as  to  give 


•  Pari.  Deb.  vol.  xxiii.  pp.  397-464.  inff  his  cabinet  together.*  Edinb.  Rev. 

'  Sir  G.  C.  Lewis  says  that  '  he  voL  ex.  p.  70. 
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tion  of  a  prime  minister,  that  of  keep-  years. 
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1827.  the  sovereign  no  alternative  but  to  accept  it.  During  the 
long  interval  which  elapsed  between  the  seizure  of  Lord 
Liverpool  and  his  resignation  of  office,  the  administration 
was  left  virtually  without  a  head.  Nor  did  his  final  retire- 
ment solve  the  difficulty.  The  men  who  had  been  content 
to  act  in  subordination  to  Lord  Liverpool,  out  of  respect 
to  his  personal  worth  and  integrity  of  purpose,  were  by  no 
means  willing  to  yield  the  pre-eminence  to  one  of  their 
own  number.  They  were  not  disposed  themselves  to  retire 
from  office ;  but  they  required  a  chief,  in  whose  political 
views  they  could  coincide,  and,  above  all,  one  who  should 
be  able  to  form  a  cabinet  that  would  regard  the  Eoman 
Catholic  claims  as  an  open  question,  upon  a  similar  system 
of  compromise  to  that  which  had  been  agreed  upon  by 
Lord  Liverpool's  administration.  Both  Mr.  Peel  and  Mr. 
Canning  were  well  qualified  to  fill  the  vacant  post;  but 
the  former  was  the  recognised  leader  of  the  anti-Catholic 
party,  and  the  latter  had  been  equally  conspicuous  for  his  ad- 
vocacy of  emancipation.  Neither  of  these  statesmen,  more- 
over, could  be  expected  to  serve  under  the  other.  Such 
were  the  difficulties  wherein  his  Majesty  was  involved. 
The  king's  first  attempt  was  to  consult  Mr.  Canning  (on 
March  27),  in  his  capacity  of  a  privy  councillor,  upon 
the  reconstruction  of  the  ministry.  Mr.  Canning  recom- 
mended that  a  cabinet  should  be  formed  whose  members 
would  unite  in  opposing  Eoman  Catholic  emancipation,  a 
pohcy  which  was  in  conformity  with  the  acknowledged 
sentiments  of  his  Majesty,  and  with  the  existing  state  of 
pubUc  opinion  on  the  question.  In  giving  this  disinterested 
advice,  Mr.  Canning  expressed  his  own  readiness  to  retire 
from  office  rather  than  be  an  obstacle  to  such  an  arrange- 
ment. But  this  offer  was  rejected  by  the  king,  who  de- 
sired to  retain  Mr.  Canning  in  his  service,  and  to  place  a 
peer  of  anti-Catholic  opinions  at  the  head  of  the  ministry. 
Mr.  Canning,  however,  objected  to  the  '  superinduction  of 
an  anti-Catholic  first  minister  over  his  head;'  he  was,  in 
fact,  desirous  of  placing  Mr.  Eobinson,  whose  views  on  the 
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Catholic  question  agreed  with  his  own,  at  the  head  of  the  1827. 
Treasury,  and  of  retaining  his  place  as  Foreign  Secretary, 
with  the  understanding  that  he  should  be  the  virtual 
premier.  But  this  scheme  proved  to  be  impracticable. 
Other  plans  were  then  devised,  but  it  was  found  impossible 
to  agree  upon  anything  which  would  allow  the  prominent 
members  of  the  Liverpool  cabinet  to  continue  to  act  in 
concert  The  latter  part  of  February,  and  the  whole  of 
March,  were  consumed  in  these  fruitless  negotiations.  All 
this  time  the  old  ministry  nominally  continued  in  office, 
although  it  was  understood  that  they  merely  held  their 
places  until  their  successors  should  be  appointed.  The 
Liverpool  administration  was  accordingly  regarded  as 
virtually  defunct.^ 

During  this  ministerial  interregnum,  on  March  30  it 
was  moved  in  the  House  of  Commons,  by  the  Chancellor 
of  the  Exchequer,  that  the  report  of  the  Committee  of 
Supply  (being  resolutions  granting  money  which  was 
required  in  order  to  carry  on  the  pubhc  service)  be 
brought  up.  Mr.  Tierney  opposed  the  motion,  alleging 
that  there  was  no  administration  to  be  responsible  for  such 
expenditure  Admitting  the  undoubted  privilege  of  the 
king  to  choose  his  own  ministers,  he  claimed  for  the 
House  of  Commons  that  it  had  a  right  to  know  to  whom 
the  administration  had  been  entrusted  before  it  separated 
for  the  Easter  holidays.  He  therefore  moved  to  defer 
the  consideration  of  the  report  until  May  1.  Mr.  Secre- 
tary Canning  replied  that  the  delay  which  had  arisen 
in  filling  up  the  office  of  premier  had  resulted  from  a 
hope  that  Lord  Liverpool's  illness  might  prove  but  tran- 
sitory, and  that  ministers  were  ready  to  assume  as  much 
responsibiUty  for  the  same  as  for  any  other  act  of  their 
administration.  But  no  further  delay  would  take  place, 
inasmuch  as  the  king,  regarding  the  premier's  recovery 
as   hopeless,   had   authorised  the  formation   of  a  new 

>»  Annual  Register,  1827,  pp.  00-96 ;  Sir  G.  C.  Lewis,  in  Edinb.  Rev. 
vol.  ex.  pp.  71-77. 
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1827.  ministry.  Under  these  circumstances,  he  claimed  that 
the  necessary  supplies  should  be  granted,  otherwise  the 
House  would  aflSix  a  stigma  upon  those  who  still  remained 
in  office,  which  would  be  equivalent  to  a  vote  of  censure, 
and  would  strike  at  their  existence  as  a  ministry.  Mr. 
Tierney  then  asked  for  an  assurance  that  some  definitive 
arrangement  with  respect  to  the  administration  would 
be  entered  into  before  the  House  adjourned  for  the  holi- 
days. This  Mr.  Canning  refused  to  give ;  whereupon  Mr. 
Tierney  declared  that  he  must  persist  in  his  amendment, 
and  resist  any  further  grant  of  money  until  he  knew  in 
whose  hands  the  government  of  the  country  had  been 
placed.  The  Chancellor  of  the  Exchequer  reminded  the 
House  that  they  had  ahready  been  informed  that  the  pro- 
posed grant  was  merely  sufficient  to  enable  the  govern- 
ment to  be  carried  on  until  after  the  recess.  No  more 
money  would  be  asked  for  until  a  new  administration 
was  formed  ;  otherwise  he  admitted  that '  it  would  have 
been  the  imperative  duty'  of  the  House  to  oppose  the 
same.  The  original  motion  was  then  put,  and  agreed  to 
on  division.*  The  want  of  agreement  amongst  the  great 
party  leaders  with  whom  negotiations  for  a  new  ministry 
had  been  entered  into  induced  Sir  Thomas  Lethbridge  to 
give  notice  of  a  motion  for  an  address  to  the  king  that 
he  would  be  pleased  to  take  into  consideration,  in  the 
appointment  of  his  ministry,  'the  great  importance  of 
unanimity  in  any  cabinet  on  questions  affecting  the  vital 
interests  of  the  empire.'  On  April  6,  however,  the  day 
on  which  this  motion  was  to  have  been  brought  forward, 
the  king  came  to  town,  professedly  in  order  to  take 
decisive  steps  to  put  an  end  to  this  protracted  disorganisa- 
tion of  the  cabinet,  and  Sir  T.  Lethbridge,  by  the  advice 
of  his  friends,  determined  not  to  press  his  motion,  although 
invited  to  proceed  with  it  by  Mr.  Secretary  Canning. 
The   king  had   now   finally  determined  that   the   new 


»  Pari.  Deb.  N.  S.  voL  xvii.  pp.  157-171. 
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ministry,  like  its  predecessor,  should  consider  the  Catholic 
claims  as  an  '  open  question,'  and  also  that  Mr.  Canning 
should  be  premier,  notwithstanding  his  previous  pro- 
minence as  the  strenuous  advocate  of  emancipation.^ 


11.  Mr.  Canning's  Administration. — April  1827. 

It  was  on  April  10,  1827,  that  Mr.  Canning,  who  held      1827. 
at  the  time  the  oflSce  of  Secretary  of  State  for  Foreign 
Affairs,  was  commissioned  by  the  king  to  prepare  a  plan 
for  the  reconstruction  of  the  administration   under  his 
o^vn  presidency.     The  policy  he  intended  to  pursue  in 
reference  to  the  Koman  Catholic  question  is  uncertain, 
and  has  been  made  the  subject  of  controversy  between 
his  friends  and  opponents.     A  new  writ  was  moved  for, 
on  behalf  of  Mr.  Canning,  on  April  12  ;  and  at  the  same 
time  it  was  moved  to  adjourn  the  House  for  the  Easter 
holidays,  until  May  1.     This   motion   was   opposed  by 
Mr.  Tiemey,  who  desired  that  the  House  should  know 
of  whom  the  new  ministry  would  be  composed   before 
it  adjourned  for  so  long  a  period.     In  reply,  Mr.  Wynn 
stated  that  undoubtedly  some  difficulties  had  occurred 
in   the  formation  of  a  ministry,  but  that   an  arrange- 
ment was  now  in  progress,  and  would  certainly  be  com- 
pleted before   the   time   of  adjournment   had   expired. 
The  motions  were  then  agreed  to  without  a  division. 
As  soon  as  he  was  in  a  position  to  do  so,  Mr.  Canning 
made  overtures   for    assistance  in   the  formation  of  a 
ministry  to  his  colleagues  in  office ;  but  for  the  most 
part  they  were  either  civilly  or  contemptuously  rejected. 
Nearly  the  whole  interval  of  the  adjournment  was  spent 
in  further  negotiations.     Disappointed  in  the  support  of 
his  former  associates,  Mr.  Canning  was  obliged  to  make 
new  alhances,  and  liis   administration  was  finally  com- 
pleted by  a  Coalition  with  the  Whigs,  between  whom  and 
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1827.  himself  there  had  been  heretofore  a  decided  political 
antagonism.^  Explanations  were  given  in  the  House  of 
Commons  by  the  retiring  as  well  as  by  the  incoming 
ministers  on  May  1,  and  in  the  House  of  Lords  on  the 
day  following.  The  new  premier  was  assailed  by  an 
inveterate  hostility  in  both  Houses  of  Parliament ;  and 
attacks  upon  the  new  ministry  were  continued  through- 
out the  session.  The  principles  of  the  Coalition  were 
vehemently  attacked/  and  the  Opposition  made  repeated 
attempts,  by  enquiries  of  ministers,  to  elicit  further  par- 
ticulars than  had  been  already  communicated  in  regard 
to  the  circumstances  which  had  attended  the  formation  of 
the  ministry ;  and  particularly  whether  certain  appoint- 
ments had  been  made  provisionally,  with  the  intention 
of  a  future  rearrangement  of  ministerial  offices.  But 
Mr.  Canning  refused  to  give  any  further  explanations,  or 
*  to  answer  a  single  question  relative  to  the  late  trans- 
actions, unless  it  were  brought  forward  as  a  motion.' 
He  considered  it  to  be  beneath  the  dignity  of  the  House 
to  waste  its  time  in  irregular  and  extraneous  discussions. 
It  should  revert  to  the  old  usage  of  Parliament,  and 
submit  by  formal  motions  such  questions  as  it  might  be 
desirable  for  the  House  to  entertain.""  This  incessant 
exhibition  of  party  spirit  hindered  the  progress  of  public 
business,  and  prevented  the  passing  of  any  important 
measures.  The  principal  events  of  the  fragment  of  the 
session  which  succeeded  the  formation  of  Mr.  Canning's 
ministry  were,  the  personal  alienation  of  Mr.  Peel  from 
the  government,  and  the  insertion  of  a  hostile  amend- 
ment in  the  Corn-law  Bill,  upon  motion  of  the  Duke  of 
Wellington,  which  led  to  the  abandonment  of  the  BiU 
by  the  government.*  At  length,  on  July  2,  Parliament 
was  prorogued ;  but  within   six  weeks   of  that  period 
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the  great  and  gifted  minister  was  no  more.  The  labours 
and  anxieties  of  office  had  brought  him  to  an  untimely 
grave.^ 

12.  Lord  GodericKs  Administration. — August  1827. 

The  death  of  Mr.  Canning  led  to  the  placing  of  Lord  1827. 
Goderich,  early  in  August,  at  the  head  of  the  adminis- 
tration ;  otherwise  the  composition  of  the  cabinet  was 
but  slightly  altered.  Mr.  Herries  was  introduced  into  it 
as  Chancellor  of  the  Exchequer,  in  the  room  of  Mr. 
Canning ;  but  this  appointment  was  so  distasteful  to  the 
Whig  section  of  the  cabinet,  that  the  Marquis  of  Lans- 
downe  waited  upon  the  king  to  resign  the  seals  of  the 
Home  Department.  Mr.  Herries  was  objected  to  on 
political  grounds,  and  also  because  he  was  supposed  to 
be  a  nominee  of  the  king.  But  on  its  being  explained 
that  his  appointment  had  not  been  recommended  by  the 
king  to  the  prime  minister,  but  vice  versd,  the  Whigs 
consented  to  remain  in  office.^  The  new  premier  lacked 
the  energy  and  decision  of  character  that  had  enabled 
Mr.  Canning  to  reconcile  the  discordant  materials  of 
which  his  cabinet  was  composed ;  accordingly,  the  dis- 
sensions which  were  unavoidable  amongst  such  ill-assorted 
companions  became  more  virulent,  and  rendered  the 
ministry  weaker  and  more  helpless  the  nearer  they  ap- 
proached to  the  meeting  of  Parliament.  The  Whigs, 
though  seemingly  reconciled  to  the  presence  of  Mr. 
Herries,  only  tolerated  him,  and  -strove  to  diminish  the 
just  influence  of  his  office  by  assuming  the  control 
of  matters  that  were  clearly  within  the  jurisdiction  of 
the  finance  minister.     In  so  doing,  they  overthrew  the 


^  Eniglit,  ToL  viii.  p.  208.  authority  for   stating   that   it  was 
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dition  that  he  might  have  the  royal 
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1827.  government.  The  occasion  which  led  to  this  result  ap- 
peared trivial  and  unimportant,  but  it  truly  indicated  the 
•  hostility  which  prevailed  between  the  rival  parties  in 
the  cabinet.  Mr.  Canning,  on  opening  the  budget  in 
1827,  had  avowed  the  necessity  for  a  thorough  scrutiny 
into  the  financial  condition  and  resources  of  the  country, 
and  had  pledged  himself  to  propose  to  the  House,  in  the 
ensuing  session,  the  appointment  of  a  finance  committee. 
Desirous  of  carrying  out  this  engagement,  the  new  cabinet 
began,  towards  the  middle  of  November,  to  turn  their 
attention  to  the  formation  of  this  committee.  Mr.  Tiemey 
(the  Master  of  the  Mint),  and  his  Whig  friends  in  the 
cabinet,  forthwith  intrigued  to  get  Lord  Althorp  fixed 
upon  as  the  government  nominee  for  the  chairmanship 
of  this  committee.  They  succeeded  in  obtaining  the 
premier's  consent  to  his  appointment.  Lord  Goderich 
being  under  the  impression  that  the  Chancellor  of  the 
Exchequer  was  a  consenting  party  thereto.  When  he 
learnt  that  the  proposition  had  not  been  communicated 
to  Mr.  Herries,  he  desired  that  he  should  be  consulted 
upon  it  immediately.  When  Mr.  Herries  became  aware 
that  a  matter  so  intimately  connected  with  his  own 
department  had  been  arranged  without  his  knowledge, 
he  was  naturally  indignant.  He  was  also  of  opinion  that 
the  appointment  was  objectionable  on  its  own  merits. 
Accordingly,  he  sought  an  interview  with  the  premier 
on  November  29,  at  which  he  made  known  to  his  lord- 
ship the  strong  objections  he  entertained,  both  on  public 
and  private  grounds,  to  Lord  Althorp's  nomination,  and 
to  the  proceedings  of  his  colleagues  in  reference  thereto. 
Lord  Goderich  received  the  communication  with  con- 
siderable agitation;  admitted  the  wrong  that  had  been 
done  ;  and  agreed  that  no  time  should  be  lost  in  removing 
the  objections  which  had  been  stated.^^  Mr.  Herries  subse- 
quently made  a  protest,  in  writing,  against  the  nomination 
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of  Lord  Althorp ;  after  which  the  matter  seems  to  have  1827. 
remained  in  abeyance  for  about  a  month,  during  which 
interval  the  government  was  in  the  agonies  of  disso- 
lution from  other  causes.  The  premier,  in  fact,  ten- 
dered his  resignation  to  the  king.  But  about  December 
19,  the  ministerial  difficulties  were  tided  over  for  a 
while.  Whereupon,  Mr.  Herries  again  addressed  the 
premier  respecting  the  chairmanship  of  the  Finance  Com- 
mittee, and  offered  to  resign  his  office,  so  as  to  enable 
the  government  to  appoint  their  own  nominee.  Hear- 
ing of  this,  Mr.  Secretary  Huskisson  informed  the  pre- 
mier that,  unless  Lord  Althorp's  appointment  were  per- 
sisted in,  he  would  himself  resign.  Some  further  cor- 
respondence took  place  between  the  parties  concerned, 
but  without  leading  to  any  better  understanding.  Ac- 
cordingly the  premier,  being  unable  to  restore  harmony 
in  the  cabinet,  waited  upon  the  king  on  January  8, 
and  tendered  his  own  resignation.  Thus  perished  the 
Canning  Coalition  *  before  it  had  been  able  to  acquire  a 
character,  or  gain  that  hold  on  public  confidence  which 
had  been  forfeited  by  the  sudden  reconciliation  of  the 
ancient  enemies  of  whom  it  was  composed.' '  The  dis- 
pute between  Mr.  Herries  and  Mr.  Huskisson  may  have 
been  the  last  straw  that  broke  the  camel's  back ;  but,  if 
so,  it  must  have  been  already  sinking  under  the  pressure 
of  accumulated  burdens.  The  new  ministry  had  scarcely 
been  in  existence  more  than  five  months,  and  was  dis- 
solved without  ever  having  met  Parliament ;  a  circum- 
stance wholly  unprecedented  in  our  political  annals.' 


'  Annaal  Kegister,  1828,  p.  11.         ministry  will  be  foimd  in  cbapters  i. 
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13.  The  Duke  of  Wellington's  Administration. — 1828. 

1828.  On  January  8,  1828,  the  king  sent  for  Lord  Lynd- 
hurst  (the  Lord  Chancellor)  and  the  Duke  of  Wellington, 
who  was  Commander-in-Chief,  and  entrusted  the  forma- 
tion of  a  new  ministry  to  the  latter.  Whereupon  his 
grace  resigned  the  office  of  Commander-in-Chief,  and 
took  that  of  First  Lord  of  the  Treasury.*  There  was  no 
difficulty  or  delay  in  the  construction  of  this  govern- 
ment. It  consisted,  as  nearly  as  possible,  of  men  who  had 
formed  part  of  Lord  Liverpool's  administration,  with  the 
exception  of  the  Whigs  brought  in  by  Mr.  Canning,  who 
'  were  excluded  upon  this  occasion.  Parliament  was  not 
in  session  when  these  events  took  place.  It  met  on 
January  29,  and  new  writs  were  immediately  issued  for 
the  re-election  of  such  members  of  the  new  ministry  as 
had  seats  in  the  House  of  Commons.  The  only  represen- 
tative of  government  remaining  in  the  House  during  this 
interval  was  the  Secretary-at-War  (Lord  Palmerston), 
who  had  uninterruptedly  continued  in  office,  during  suc- 
cessive administrations,  since  1809 ;  and  who  had  been 
re-appointed,  with  a  seat  in  the  cabinet,  by  the  Duke  of 
Wellington.''  Notwithstanding  the  absence  of  the  other 
cabinet  ministers,  and  of  their  colleagues  in  office,  the 
House  proceeded  with  the  debate  upon  the  Address  in 
answer  to  the  speech  from  the  throne,  on  the  principle 
that  the  absence  of  ministers  *  by  no  means  takes  from 
the  House  the  right,  or  abridges  the  right,  of  free  discus- 
sion.* But  at  the  same  time  it  was  generally  admitted 
that '  it  would  be  inconvenient  and  unsatisfactory  to  at- 
tempt to  enter  upon  questions  intimately  connected  with 
disputable  measures,  in  the  absence  of  those  whose  duty 
it  is  to  sustain  those  measures.'^    Lord  John  Eussell  went 


*  HanB.  Deb.  N.  S.  vol.  xviii.  p.  03.    Canning,  in  1827. 
"*  Lord  Palmerston  waa  firat  in-        *  Hans.  Deb.  N.  S.  vol.  xviii.  pp. 
troduced  ioto    the   cabinet  by  Mr.    44, 49,  61. 
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further,  and  said  that  while  *  he  certainly  saw  symptoms     1323^ 
of  danger  in  the  formation  of  the  government,  he  would 
not  make  up  his  mind  definitively  until  he  saw  it  act;' 
for  that '  it  was  but  fiiir  to  wait  for  the  measures  of  a  new 
ministry  before  the  House  decided  upon  its  character."^ 
Ministerial  explanations  were  not   given  to  the  House 
of  Commons  until  February  18,  although  the  principal 
cabinet  ministers  had  taken  their  seats  several  days  pre- 
viously.   The  delay,  however,  appears  to  have  arisen  from 
accidental  causes.'     This  ministry,  Uke  its  immediate 
predecessors,  was  composed  of  a  combination  of  men  of 
different  political  opinions,  especially  in  regard  to  the 
Boman  CathoUc  claims,  which  it  had   been  expressly 
stipulated  by  the  king   should  be  treated  as  an  open 
question.^      Ere  long,  however,  the  followers  of  Mr. 
Canning  (five  in  number)  seceded  from  the  cabinet,  and 
the  Duke  of  Wellington  embraced  the  opportunity  to 
replace  them   by  men  whose  political  principles  were 
more  akin  to  his  own.*     At  this  juncture  the  govern- 
ment were  defeated  in  the  House  of  Commons  by  the 
adoption  of  a  resolution  in  favour  of  the  Koman  Catholic 
claims.     Sir  K.   Peel,  who  was  then  Home  Secretary, 
afterwards  declared  that  it  was  his  wish  and  intention  to 
decline  to  remain  in  office  as   minister  for  the  Home 
Department  and  leader  of  the  House  of  Commons,  *  being 
in  a  minority  on  the  most  important  of  domestic  ques- 
tions.*    The  threatened  danger  to  the  mhiistry,  from  the 
retirement,  upon  totally  distinct  grounds,  of  the  Can- 
ningites, '  and  the  real  difficulty  of  constructing,  from  any 
combination  of  parties,   any  other  government  at  that 
time,'  induced  him  not  to  insist  upon  his  own  resignation 
at  this  moment.'    In  the  interval  between  the  close  of  the 


^  Hana  Beb.  N.  S.  voL  zviii.  p.  67.  partiea  principallj  concerned  shaU  be 

»  Ibid.  pp.  450,  463,  638.     Lord  present?  Mirror  of  Pari.  1828,  p.  21. 

Palmerston  nairing  been  requested,  in  ^  Peel's  Memdrs,  vol.  i.  p.  12. 

the  debate  on  the  Address,  to  ^ye  '  Knight,  voLyiii.  p.  234;  Guixot's 

some  account  of  the  recent  cabinet  Peel,  p.  37. 

changes, declined  doing  so,  'until the  ■  PeeFs  Memcnrs,  voL  i.  p.  103. 
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session,  and  the  next  meeting  of  Parliament,  it  became 
apparent,  from  events  which  transpired  in  Ireland,  that 
the  repeal  of  the  Eoman  Catholic  disabilities  could  no 
longer  be  delayed,  consistently  with  the  preservation  of 
the  public  peace.  Accordingly  the  ministry  determined 
1829.  to  give  way,  and  on  January  12,  1829,  Mr.  Peel  sub- 
mitted to  the  premier  a  memorandum,  setting  forth  in 
much  detail  his  reasons  for  beheving  that  the  Boman 
Catholic  claims  could  no  longer  be  treated  as  an  open 
question ;  and  that  the  consent  of  the  king  should  be 
sought  to  a  consideration  of  the  question  by  a  united 
cabinet.  In  this  memorandum  his  colleagues  concurred. 
A  copy  of  it  was  communicated  to  the  king  by  the  Duke 
of  Wellington ;  and  on  the  following  day  his  grace.  Sir 
E.  Peel,  and  the  four  other  ministers  who  had  hitherto 
opposed  these  claims,  had  each  a  separate  interview  with 
his  Majesty,  at  which  they  succeeded,  after  much  diffi- 
culty, in  obtaining  his  consent  to  a  re-consideration  of  the 
question,  in  connection  with  the  existing  state  of  Ireland. 
But  it  was  understood  that  the  king  was  not  bound  to 
adopt  the  conclusions  of  his  advisers,  whatever  they  might 
agree  upon.  The  draft  of  the  royal  speech  at  the  opening 
of  Parliament  contained  a  paragraph  which  imphed  an 
intention  on  the  part  of  government  to  adjust  this  ques- 
tion. When  it  was  submitted  to  the  king  he  gave  an 
unwilling  consent  to  this  passage.  Afterwards,  upon 
notice  being  given  to  the  House  of  Commons  of  the  intro- 
duction of  the  Bill  itself,  the  king  sent  for  the  premier, 
the  Lord  Chancellor,  and  Mr.  Peel,  and  insisted  that  it 
should  contain  no  alteration  in  the  terms  of  the  oath  of 
supremacy.  The  ministers  declared  that  it  must  neces- 
sarily do  so.  Much  unavailing  argument  ensued,  which 
ended  in  ministers  tendering  their  resignation,  and  in  the 
king  accepting  the  same.  But  in  a  few  hours  the  king 
changed  his  mind,  and  wrote  to  the  Duke  of  Wellington 
that  he  anticipated  so  much  difficulty  in  the  attempt  to 
form  a  new  administration,  that  he  had  decided  to  recall 
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his  late  advisers,  and  authorise  them  to  proceed  with  the 
measure  they  were  about  to  submit  to  Parliament.**    This 
impediment  being  removed,  the  Bill  waa  introduced  and 
speedily  became  law.°    No  further  ministerial  difficulties 
occurred  until  after  the  accession  of  William  IV.,  when 
the  breaking  out  in  France  of  the  three  days'  Eevolution 
of  July  1830  gave  an  impetus  to  the  advocates  of  par- 
liamentary reform  in  England.      At  this  jimcture  the 
dissolution  of  Parliament  (consequent  upon  the  demise 
of  the  crown)  took  place ;  and  the  elections  were  held 
under  the  sympathetic  excitement  caused  by  the  *  three 
glorious   days  of  July,*   which    naturally  produced    a 
House  of  Commons    unfavourable    to  the  Wellington 
ministry,  and  prepared  to  adopt  measures  of  reform.     In 
the  month  of  September  the  country  sustained  an  unex- 
pected loss  in  the  melancholy  death  of  Mr.  Huskisson, 
which  occurred  at  the  opening   of  the  Liverpool  and 
Manchester  railway.     Soon  after  this  event,  the  Duke  of 
Wellington  invited  Lord  P^merston  to  enter  the  cabinet, 
promising  .also  a  seat  to  two  of  his  political  friends.     But 
his  lordship  declined  office,  imless  Lords  Grey  and  Lans- 
downe  were  included  in  the  arrangement     This  put  an 
end  to  the  matter,  as  it  involved  a  complete  re-modeUing 
of  the  cabinet,  which  the  duke  did  not  contemplate.^ 
Upon  the  assembUng  of  ParUament,  in   the  following 
October,  it  speedily  became  apparent  that  a  crisis  was 
at  hand.     The  downfall  of  the  ministry  was  precipitated 
by  a  declaration  from  the  Duke  of  Wellington  that  no 
reform  was  necessary.     Great  excitement  arose  in  the 
pubhc  mind  upon  this  question.     On  November  15,  the 
ministry  were  defeated  in  the  House  of  Commons  on  a 

^  Knighty  voL  Tiii.  pp.  235-238;  emancipation,  if  unavoidable^  should 

Peera  Memoirs,  VoL  i.  pp.  284-860;  at  aU  events  nave  been  submitted  to 

Sir  G,  C.  Lewis,  in  Edino.  Rev.  voL  Parliament  by  a  Whig  and  not  a 

ex.  pp.  82-04.  Tory    administration.      See    May's 

"  This  abandonment  of  their  former  Const.  Hist.  vol.  iL  p.  6Q,    See  also 

political  convictions  on  the  part  of  the  case  of  Sir  H.  Peel  and  the  Com 

ministers  gave  great  offence  to  the  Laws,  in  1846.    Ibid,  p.  74. 

Toiy   party,    who    contended   that  ^  Edinb.  Rev.  vol.  ex.  p.  06. 
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motion  to  refer  the  civil  list  estimates  to  a  select  com- 
mittee. The  next  morning  they  resigned.  It  was  after- 
wards admitted,  both  by  the  Duke  of  Wellington  and  Sir 
Bobert  Peel,  that  their  retirement  on  this  question  was 
only  a  pretext,  and  that  the  real  reason  was  a  wish  not 
to  *  expose  his  Majesty  and  the  country  to  the  consequences 
that  might  result  from  the  government  going  out  on  the 
success  of  the  question  of  parliamentary  reform.'* 

14.  Earl  Grey's  Administration. — 1830. 

On  November  16, 1830,  the  king  sent  for  Earl  Grey, 
and  entrusted  him  with  the  formation  of  a  ministry.  On 
the  22nd  instant,  his  lordship  informed  the  House  of 
Lords  that  he  had  succeeded  in  the  undertaking,  and 
briefly  explained  the  principles  upon  which  his  adminis- 
tration would  be  conducted.  As  soon  as  the  state  of 
the  pubhc  business  would  permit,  Parliament  was  ad- 
journed until  February  3.  A  committee  of  four  members 
of  government,  two  of  whom  were  of  the  cabinet,  was 
directed  to  prepare  the  details  of  a  Eeform  Bill,  upon 
principles  laid  down  by  the  premier.  Their  report  was 
adopted  by  the  cabinet,  and  submitted  for  the  approval 
of  the  king,  on  January  30,  a  day  already  memorable 
in  English  history  as  being  the  anniversary  of  the  ex- 
ecution of  Charles  L  The  king  is  said  to  have  given 
a  reluctant  consent  to  the  measure.  It  was  introduced 
into  the  House  of  Commons  on  March  1,  by  Lord 
John  Eussell  (notwithstanding  that  he  only  filled  a  sub- 
ordinate place  in  the  ministry  and  had  no  seat  in  the 
cabinet),  as  an  acknowledgment  of  his  former  efforts 
in  the  cause  of  parliamentary  reform.  The  second 
reading  of  the  Bill  was  carried,  on  March  21,  by  a 


•  Knight,  Tol.  Tiii.  p.  265.     In  of  Purl.  l84l,  pp.  2006-06 ;    and  see 

other  words,  the  retirement  of  this  Sir  G.  0.  Lewis^  in  Edinb.  Rev.  Tol, 

ministry  arose  from  its  wealmess  and  ck.  p.  97* 
want  of  public  confidence.  See  Mirror 
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majority  of  one  only,  in  a  remarkably  fiill  House.  This 
was  a  forerunner  of  defeat,  which  speedily  followed. 
On  April  19,  upon  a  motion  that  the  number  of  mem- 
bers for  England  and  Wales  ought  not  to  be  dimi- 
nished, the  ministry  were  beaten  by  a  majority  of 
eight-  On  April  21,  they  were  again  defeated,  in  the 
House  of  Commons,  on  a  question  of  adjournment. 
They  immediately  waited  upon  the  king,  with  a  tender 
of  resignation,  unless  his  Majesty  would  grant  them  a 
dissolution  of  Parliament.  The  king  was  not  easily  per- 
suaded to  this  step,  but  ministers  represented  to  him 
that  the  continuance  of  the  existing  House  of  Commons 
was  incompatible  with  the  peace  and  safety  of  the  king- 
dom, and  that  without  a  dissolution  they  could  not  re- 
main in  office.  Accordingly,  at  three  o'clock  on  April 
22,  the  king  came  down  and  prorogued  Parliament, 
'  with  a  view  to  its  immediate  dissolution/  Meanwhile, 
rumours  of  his  Majesty's  intentions  had  gone  abroad,  and 
a  motion  was  actually  under  discussion  in  the  House 
of  Lords  for  an  address  to  the  king,  praying  that  he 
would  be  pleased  to  refrain  from  this  exercise  of  his 
undoubted  prerogative.  Had  the  prorogation  been  de- 
ferred for  another  day,  it  is  probable  that  both  Houses 
would  have  agreed  to  address  the  king  against  the  disso- 
lution— a  circumstance  which  would  have  rendered  the 
exercise  of  the  royal  prerogative  extremely  difficult' 
The  new  Parhament  was  assembled  on  June  14,  and 
it  was  soon  apparent  that  the  appeal  to  the  people  had 
been  successM.  The  Eeform  Bill  passed  the  Com- 
mons on  September  21,  by  upwards  of  100  majority. 
In  the  Lords  a  different  fate  awaited  it.  On  the  morn- 
ing of  Saturday,  October  8,  the  motion  for  the  second 
reading  of  the  Bill  was  negatived  by  a  majority  of 
41.  On  the  following  Monday,  the  House  of  Commons 
resolved  that  they  adhered  to  the  principle  and  leading 

'  Knight,  Tol.  yiu.  pp.  270-278. 


1881. 


120       ANNALS   OF  THE   ADMINISTRATIONS  OP   ENGLAND. 

188J.  provisions  of  the  Eeform  Bill,  notwithstanding  its  rejec- 
tion by  the  other  House,  and  that  they  had  unabated 
confidence  in  the  ministry  by  whom  it  had  been  pro- 
moted. On  October  20,  Parliament  was  prorogued, 
with  a  speech  from  the  throne  stating  that  its  atten- 
tion must  necessarily  be  directed,  at  the  opening  of  the 
ensuing  session,  to  the  important  question  of  parlia- 
mentary reform.  Parliament  re-assembled  on  Decem- 
ber 6,  and  a  Keform  Bill  was  again  introduced,  which 
passed  the  Commons  by  a  large  majority.  This  time  the 
second  reading  was  carried,  in  the  Lords,  by  a  majoiity 

1882.  of  nine ;  but  a  defeat  in  committee  showed  the  impossi- 
bility of  success  in  the  present  temper  and  condition  of 
the  House.  The  creation  of  a  new  batch  of  peers  for 
the  express  purpose  of  carrying  the  Bill  was  openly  advo- 
cated out  of  doors ;  but  the  ministry  shrank,  at  first,  from 
having  recourse  to  such  an  extreme  proceeding.  But 
when  it  became  clear  that  a  direct  and  apparently  insur- 
mountable obstacle  to  the  passing  of  a  Eeform  Bill  was 
to  be  found  in  the  existing  condition  of  the  House  of 
Lords,  they  at  length  determined  upon  this  step.  On 
May  8,  they  tendered  to  the  king  their  advice  that 
he  should  exercise  his  prerogative  to  create  a  suffi- 
cient number  of  peers  to  insure  the  safety  of  the  Bill. 
But  his  Majesty  refused  to  do  so.  Thereupon  the  minis- 
try resigned.  Their  resignation  was  announced  to  both 
Houses  on  the  following  evening.  Next  day,  the  House 
of  Commons  passed  an  address  to  the  king,  expressing 
their  deep  regret  at  this  event,  and  imploring  him  *  to  call 
to  his  councils  such  persons  only  as  will  carry  into  efiect, 
unimpaired  in  all  its  essential  provisions,'  the  Reform  Bill 
recently  agreed  to  by  the  House.  Meanwhile,  the  Duke 
of  Wellington  had  been  authorised  to  form  a  new  ad- 
ministration ;  but,  after  conferring  with  Lord  Lyndhurst 
and  Sir  Eobert  Peel,  he  abandoned  the  task.  The  king 
then  recalled  his  late  advisers,  and  most  reluctantly  gave 
them  a  written  permission  *  to  create  such  a  number  of 
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peers  as  will  be  sufficient  to  insure  the  passing  of  the  i832. 
Eeform  Bill ;  first  calling  up  peers'  eldest  sons.  (Signed) 
William  E.  Windsor,  May  17, 1832.'  But  at  the  eleventh 
hour,  the  necessity  for  this  extreme  proceeding  was 
avoided,  by  the  temporary  withdrawal  from  the  House 
of  a  sufficient  number  of  the  Tory  peers  to  give  the 
ministry  a  decided  majority  upon  the  BiU,  during  its 
further  progress  through  Parliament.  The  Opposition 
were  induced  to  take  this  course  by  the  personal  inter- 
ference of  his  Majesty,  through  his  Private  Secretary ;  an 
interference  which  was  in  itself  irregular  and  unconsti- 
tutional, however  it  may  have  tended  to  avert  the  diffi- 
culties of  an  alarming  crisis.'  After  this,  the  Eeform 
Bills  for  England,  Scotland,  and  Ireland  became  law 
without  further  impediment.  Parliament  was  then  dis- 
solved, in  order  that  the  new  representative  system 
might  be  put  into  immediate  operation. 

The  new  Parliament,  though  composed  of  various  i®34. 
discordant  elements,  fully  sustained  the  ministerial 
policy.  But  on  May  27,  1834,  a  resolution  was 
proposed  in  the  House  of  Commons  in  favour  of  the 
reduction  of  the  temporahties  of  the  Irish  Established 
Church.  This  led  to  the  secession  of  four  members  of 
the  cabinet,  who  were  unable  to  agree  with  their  col- 
leagues upon  the  manner  in  which  this  question  should 
be  met.  The  vacancies  in  the  ministry  were  filled  up ; 
but  very  soon  another  difficulty  arose.  Lord  Althorp, 
the  Chancellor  of  the  Exchequer,  determined  to  retire 
from  the  cabinet,  on  account  of  a  disagreement  respect- 
ing the  form  in  which  the  Irish  Coercion  Bill  should  be 
framed  and  submitted  to  Parliament.  He  had  himself  pre- 
viously acquainted  Mr.  O'Connell  that  certain  objection- 
able clauses  would  not  be  included  therein.  Nevertheless 
a  majority  of  the  cabinet,  including  the  premier,  had 
insisted  upcHi  their  insertion.     These  conflicting  opinions 

»  Knight,  ToL  Tiii.  p.  29ft;  May,  voL  i.  p.  120. 
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between  ministers  were  of  so  grave  a  character  that  a 
compromise  was  deemed  to  be  incompatible  with  per- 
sonal honour,  or  a  sense  of  public  duty.*"  The  ministry 
had  been  considerably  weakened  by  the  former  resigna- 
tions, and  the  loss  of  Lord  Althorp  was  the  finishing 
stroke.  Accordingly,  on  July  8,  Lords  Grey  and  Althorp 
together  waited  upon  the  king,  and  formally  tendered 
their  resignations.  On  the  following  day.  Earl  Grey 
informed  the  House  of  Lords  of  the  break-up  of  his 
administration.* 

15.  Lord  Melbourne's  First  Administration. — July  1834. 

i83i.  C)n  July  14,  1834,  Viscount  Melbourne  announced  to 

the  House  of  Lords  that  he  had  been  entrusted  with 
the  formation  of  a  new  ministry.  He  was  instructed 
by  the  king,  in  the  first  instance,  to  endeavour  to  ob- 
tain the  services  *of  all  those  who  stand  at  the  head 
of  the  respective  parties  in  the  country,'  and  for  that 
purpose  was  directed  by  his  Majesty  to  enter  into  com- 
munication with  the  Duke  of  Wefiington,  Sir  R  Peel, 
Mr.  Stanley,  and  other  parliamentary  leaders.  But  these 
negotiations  proved  abortive,^  and  the  king  was  obhged 
to  consent  to  the  formation  of  another  Whig  ministry, 
which  was,  in  feet,  a  reconstruction  of  the  previous  one. 
On  July  17,  Lord  Althorp  informed  the  House  of  Com- 
mons that  he  had  resumed  his  former  office,  and  that 
the  new  administration  was  complete.  The  Irish  Coercion 
Bin,  then  before  the  House  of  Lords,  was  dropped,  and  a 
new  and  less  restrictive  measure  was  brought  forward  by 
Lord  Althorp,  and  became  law.*"    But  the  duration  of 


^  See  Peel's  Memoirs,  yoL  ii.  p.  10.  ministers}  the  king  gave  public  ex- 

*  J&u^  p.  1;    Knight,   toL   viii.  pression  to  his  own  opinions,  in  reply- 

]9.  3<'5.    Tnis  ministry,  before  its  re-  mg  to  an  address  of  the  prelates  and 

tirement,  had  lost  the  confidence  of  clergy  of  Ireland.    May,  Const  Hist. 

the  king,  on  account  of  their  known  vol.  i.  p.  120. 

views    with    respect    to    the    Irish  J  PeeFs  Memoirs,  vol.  ii.  pp.  1-13. 

Church.      Without   consulting    his  ^  Knight,  vol.  viii.  p.  84a 
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this  ministry  was  very  brief.     By  the  death  of  his  father, 
Lord  Althorp  inherited  a  seat  in  the  House  of  Peers. 
This  necessitated  the  appointment  of  a  new  Chancellor  of 
the  Exchequer  and  leader  of  the  House  of  Commons. 
Whereupon    Lord    Melbourne,  both    verbally  and  by 
letter  of  November  12,  1834,  made  known  to  the  king 
the  posture  of  afiairs,  and  sought  his  commands  as  to 
the  filling  up  of  the  vacant  offices ;   indicating,  at  the 
same  time,  his  desire  that  the  lead  of  the  House  of  Com- 
mons should  be  conferred  upon  Lord  John  KusseH    The 
king,  however,  had  by  this  time  become  a  convert  to  the 
principles  of  the  Opposition ;    he  accordingly  informed 
the  premier  that  in  his  opinion  the  loss  of  Lord  Althorp 
fix>m  the  Commons  had  so  materially  weakened  the  go- 
vernment in  that  House  as  to  render  it  impossible  for 
them  to  continue  to  conduct  the  public  afiairs ;  particu- 
larly when  it  was  remembered  that  they  were  in  a 
minority  in  the  other  House,    Under  these  circumstances, 
his  Majesty  was  prepared  to  consider  the  administration 
at  an  end.^ 

16.  Sir  Robert  PeeVa  First  Administration. — Nov.  1834. 

Immediately  after  the  dismissal  of  the  Melbourne  ad-  i^*- 
ministration  the  king  sent  for  the  Duke  of  Wellington, 
and  requested  him  to  undertake  to  form  a  government. 
The  duke  earnestly  recommended  that  his  Majesty's 
choice  might  fall  upon  Sir  Bobert  Peel,  on  account  of  the 
pecuUar  difficulties  presented  by  the  existing  state  of  the 
House  of  Conunons.  The  king  consented,  but  remarked 
that  he  had  given  the  preference  to  the  duke  because  of 
the  absence  of  Sir  E.  Peel  from  England.  It  was  then 
agreed  to  summon  Sir  K.  Peel  home  at  once.  In  the  in- 
terim, as  it  was  necessary  to  take  possession  of  the  go- 
vernment, the  Duke  of  Wellington  assumed  the  temporary 
charge  of  the  seals  of  the  secretariat,  and  of  the  office 

>  PeeVs  Memoin,  toL  ii.  pp.  21,  22 ;  May,  Const.  Hist.  vol.  i.  p.  121. 
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1884.  of  First  Lord  of  the  Treasury,  being  of  opinion  that 
*  nothing  would  be  more  unfair  than  to  call  upon  Sir  R 
Peel  to  put  himself  at  the  head  of  a  government  which 
another  individual  should  have  formed.'"*  Anxious  to 
place  his  services  at  his  sovereign's  disposal  in  this  diffi- 
cult crisis,  Sir  E.  Peel  unhesitatingly  agreed  to  accept  the 
proflTered  task,  although  he  '  greatly  doubted  the  policy  * 
which  had  led  to  the  breaking  up  of  Lord  Melbourne's 
government,  and  'entertained  little  hope  that  the  ministry 
about  to  replace  it  would  be  a  stable  one — ^would  com- 
mand such  a  majority  in  the  House  of  Commons  as  would 
enable  it  to  transact  the  public  business.'  He  was  well 
aware  that  by  his  acceptance  of  office  he  became  '  techni- 
cally, if  not  morally,  responsible  for  the  dissolution  of  the 
preceding  government,  although  he  had  not  the  remotest 
concern  in  it.'*  He  was  also  fully  sensible  of  the  hazard 
he  incurred  in  meeting  a  House  of  Commons  wherein  his 
personal  followers  were  in  a  large  minority,  with  but  a 
doubtful  prospect  of  improving  his  position  by  a  disso- 
lution of  Parliament.  Nevertheless  he  did  not  shrink 
from  the  endeavour  to  respond  to  his  sovereign's  appeal, 
being  persuaded  that  Parliament  would  '  so  far  maintain 
the  prerogative  of  the  king  as  to  give  to  the  ministers  of 
his  choice,  not  an  implicit  confidence,  but  a  fair  trial.'® 
After  weighing  the  counterbalancing  advantages  of  an 
immediate  dissolution  of  Parliament,  or  of  an  attempt  to 
carry  on  the  government,  in  the  first  instance,  with  the 
existing  House  of  Commons,  Sir  Eobert  decided  in  favour 
of  a  dissolution,  upon  grounds  of  public  policy,  which 
are  explained  in  his  memoirs.^  A  new  Parliament  was 
accordingly  convened  for   February   19,  1835,  but  the 

"  PeeVs  Memoirs,  voL  ii.  p.  20.  to  say  that  he  did  not  think  the  new 

For  observations  upon  this  act  of  the  ministers  were  '  at  all  responsible ' 

Duke  of  Wellington,  see  post,  VoL  for  the  Inug'B  quarrel  with  their  pre- 

II.  c.  1 .  on  the  Cabinet.  decessors ;  it  being  '  an  afiair  quite 

»  Ibid.  p.  31.    It  is  noticeable,  in  settled '  when  his  Majesty  sent  for 

proof  of  the  superior  correctness  of  the  Duke.    Ibid.y.  23. 

Sir  R.  PeeVs  views  of  his  constitu-  »  Tamworth  Miinifesto,  Ibid,  p.  67. 

tional  position,  that  the  Duke  of  Wei-  p  J  Wd  pp.  43-48. 
lington  had  previously  written  to  him 
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result  of  the  elections,  while  it  largely  increased  the  num- 
ber of  Conservative  members,  had  failed  to  place  the 
new  ministry  in  a  position  of  sufficient  strength  to  enable 
them  to  carry  on  the  government."*  At  the  outset  of  the 
session  the  ministry  were  defeated  on  the  choice  of  a 
Speaker,  and  upon  an  amendment  to  the  Address,  cen- 
suring the  dissolution  of  Parliament. 

In  the  debate  upon  the  Address  in  the  Lords,  Lord 
Chancellor  Eldon  defended  the  change  of  ministry,  and 
consequent  dissolution  of  Parliament,  on  the  ground  that 
the  previous  secession  (in  May  1834)  of  four  cabinet 
ministers  had  so  weakened  the  government,  that  when 
Ijord  Althorp  was  obliged  to  vacate  his  seat  and  office  in 
the  Commons,  it  became  probable  that  any  re-construction 
'  was  not  likely  to  be  permanent,  but  would  be  liable  to 
be  broken  up,  at  a  time  when  it  might  be  productive  of 
much  more  mischief  than  the  breaking  of  it  up  at  that 
moment  was  calculated  to  occasion.' '  Li  the  Commons, 
Lord  John  Eussell  argued  the  question  against  the  change 
of  ministry  with  great  force  and  ability,  contending  that 
there  had  been  no  sufficient  cause  to  justify  the  exercise 
of  the  prerogative  in  dismissing  the  late  ministry  and 
in  dissolving  Parliament.  He  also  complained  of  the  new 
cabinet  for  not  having  met  Parliament  before  its  dissolu- 
tion, in  order  to  ascertain  whether  they  would  be  allowed 
a  fair  trial,  or  b^  met  with  a  factious  Opposition  against 
the  opinion  of  the  country ;  in  which  case  a  dissolution 
might  have  been  properly  advised.*  It  was  furthermore 
contended,  by  Lords  Morpeth  and  Stanley,  that '  it  is  the 
right  and  privilege  of  the  House  of  Commons  to  express 
its  opinion  and  judgment,  and  even  to  offer  advice  to  the 
sovereign,  as  to  the  circumstances  under  which,  and  the 
mode  in  which,  he  may  have  been  advised  to  exercise  his 
undoubted  prerogative  of  choosing  the  ministers  of  the 
crown.'  *     The  Opposition,  however,  confined  themselves 

«  Knight,  voL  viii.  p.  366.  ■  Ibid.  p.  86. 

'  Mirror  of  Pari.  1886,  p.  36.  »  Ibid.  p.  74. 
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jgg^i:^  t»  moving  an  amendment  to  the  Address  in  answer  to  the 
speech,  to  represent  the  regret  of  the  House  that  the 
progress  of  certain  important  reforms,  which  had  engaged 
the  attention  of  the  late  Parliament,  should  have  been 
interrupted  and  endangered  by  the  unnecessary  dissolution 
of  a  Parliament  earnestly  intent  upon  the  rigorous  prose- 
cution of  such  measures.  This  amendment  was  carried 
against  ministers.  It  elicited  a  reply  from  the  king, 
expressing  r^ret  that  the  House  did  not  concur  with  him 
as  to  the  policy  of  the  appeal  he  had  recently  made  to  the 
sense  of  his  people,  and  expressing  a  confident  trust  that 
the  success  of  no  good  measures  would  be  injuriously 
affected  thereby.  Shortly  after  this  reply  was  commu- 
nicated. Sir  Eobert  Peel  took  an  opportunity  of  inform- 
ing the  House  that  he  did  not  intend  to  resign  on  account 
of  his  defeat  upon  the  Address,  but  should  persevere,  and 
submit  to  the  consideration  and  approval  of  Parliament 
the  measures  contemplated  in  the  speech  from  the  throne.* 
But  further  defeats  awaited  him.  He  was  obliged  to 
propose  Mr.  Bemal  for  the  chair  of  the  Committee  of 
Ways  and  Means,  from  inability  to  secure  the  election  of 
any  one  in  the  confidence  of  the  government.  The  first 
diplomatic  appointment  made  by  the  new  ministry,  that 
of  the  Marquis  of  Londonderry,  as  ambassador  to  the 
court  of  St.  Petersburg,  *  could  not  have  been  persisted 
in,'  and  was  resigned,  in  consequence  of  the  interference 
of  the  House  of  Commons.  In  fact,  they  met  with  con- 
tinual hindrance  in  the  conduct  of  public  business,  and 
had  not  *  the  weight  and  authority  to  check,  through  the 
opinion  and  voice  of  a  majority,  the  vexatious  opposition 
of  individual  members.'  ^  At  length,  after  severd  minor 
defeats,  they  were  left  in  a  minority  upon  a  motion  of 
Lord  John  Russell,  in  regard  to  the  appropriation  of  the 
temporalities  of  the  Irish  Church,  and  the  adjustment  of 
the  Irish  tithe  question.''     Anticipating  defeat  upon  this 

■  Mirror  of  Pari.  1835,  pp  146, 148.      »  Knigiit,  voL  viiL  p.  366. 
^  Peel,  Memoirs,  vol.  ii.  pp.  87,  88. 
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important  motion,  Sir  Eobert  Peel  wrote  to  the  king  on  i835. 
March  29,  intimating  that  the  pending  debate  would 
necessarily  assume  the  ground  of  want  of  confidence  in 
the  administration.  Following  upon  a  succession  of  votes 
adverse  to  the  views  of  ministers,  there  was  a  'great 
pubUc  evil  in  permitting  the  House  of  Commons  to 
exhibit  itself  to  the  country  free  from  any  control  on  the 
part  of  thv,  executive  government,  and  usurping,  in  con- 
sequence of  the  absence  of  that  control,  many  of  the 
functions  of  the  government.'  This  state  of  things  '  might 
be  tolerated  so  long  as  there  was  a  rational  hope  of  con- 
verting a  ministerial  minority  into  a  majority,  or  of 
making  an  appeal  to  the  people  with  a  prospect  of  decided 
success.'  But  Sir  Eobert  Peel  entertained  the  apprehen- 
sion that  '  from  continued  perseverance  in  the  attempt  to 
govern  by  a  minority,  it  would  be  difficult  for  an  ad- 
ministration, however  composed,  to  recover  a  control 
over  the  House  of  Commons ;  that  the  House  of  Com- 
mons, having  been  habituated  to  the  exercise  of  functions 
not  properly  belonging  to  them,  will  be  unwilling  to  re- 
linquish it;  and  that  the  royal  prerogatives  and  royal 
authority  will  inevitably  suffer  from  continued  manifesta- 
tion of  weakness  on  the  part  of  the  executive  govern- 
ment** On  April  7,  Lord  John  Eussell's  motion  was 
decided  against  ministers  by  a  majority  of  27.  Next 
day.  Sir  Eobert  Peel  informed  the  House  that  he  and  his 
colleagues  had  resigned  office,  in  consequence  of  that 
vote,  regarding  it  as  tantamount  to  a  declaration  by  the 
House  of  want  of  confidence  in  the  government;  and 
believing  that,  '  in  conformity  with  the  constitution,  a 
government  ought  not  to  persist  in  carrying  on  public 
affairs,  after  a  fair  trial,  against  the  decided  opinion  of  a 
majority  of  the  House  of  Commons;''  notwithstanding 
that  it  may  enjoy,  as  upon  this  occcasion,  the  confidence 


«  Peel,  vol.   ii.  pD.  91-©3.    For    of  Pari.  1841,  sess.  2,  pp.  158,  169, 
farther  expknatioiifl  dj  Sir  R  Peel    211. 
of  his  poaition  at  this  time,  see  Mirror        '  Mirror  of  Pftrl.  1835,  pp.  81 7, 818. 
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and  favour  of  the  crown,  and  possess  a  working  majority 
in  the  House  of  Lords.* 


17.  Lord  Melbourne's  Second  Administration. — 1835.  . 

18S5.  On  April  18,  Viscount  Melbourne  announced  in  the 

House  of  Lords  that,  by  command  of  the  king,  he  liad 
formed  a  new  administration.  Both  Houses  adjourned 
until  May  12,  to  enable  the  ministers  in  the  Commons 
to  go  for  re-election.  No  event  occurred  to  affect  the 
stability  of  this  administration  until  after  the  death  of 
King  William  IV.,  and  the  accession  of  Queen  Victoria 

1887.  ^^  1837.  Eeposing  entire  confidence  in  the  men  whose 
opinions  harmonised  with  those  in  which  she  had  been 
educated,  her  Majesty  continued  the  Melbourne  ministry 
in  office  as  her  constitutional  advisers.      But  on  May 

1889.  6,  1839,  the  ministry  sustained  a  moral  defeat  upon 
their  Bill  to  suspend  the  constitution  of  the  Island  of 
Jamaica,  the  second  reading  of  which  was  made  an  occa- 
sion for  a  trial  of  party  strength.  It  was  carried  by  a 
majority  of  five  only,  in  a  full  House.  Upon  the  follow- 
ing day,  Lord  John  Russell  informed  the  House  of  the 
resignation  of  ministers  ;  alleging  that  it  had  taken  place 
on  account  of  their  not  possessing  such  support  in  the 
House  of  Commons  as  would  enable  them  efficiently  to 
carry  on  the  public  business.*  Internal  weakness,  how- 
ever, was  the  true  ground  of  their  fall.  Having  attained 
to  power  through  a  combination  of  parties  of  the  most 
diverse  political  aims  and  aspirations,  they  were  unable 
to  act  with  vigour  and  determination.  In  their  attempts 
to  carry  out  the  principle  in  respect  to  the  Irish  Church, 
by  the  assertion  of  which  they  had  driven  Sir  R.  Peel  from 
power,  they  signally  failed.  The  Whigs  had  pledged  them- 
selves to  connect  the  settlement  of  the  tithe  question  with 
the  appropriation  of  the  surplus  revenues  of  the  Established 

■  Mirror  of  Pari.  1841,  p.  2082.  I^rd  John  RuseeU's  remarks,  in  Ibid, 

•  Ibid,   1839,   p.  2391 J    and  see    1841,  p.  2120, 
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Church  in  Ireland.  But  the  Conservatives  were  determined  i«3a 
to  resist  that  principle,  and  having  a  large  majority  in  the 
House  of  Lords,  their  resistance  was  effectual.  After 
several  attempts  to  induce  the  Lords  to  give  way,  the 
victory  gained  in  1835  was  abandoned  in  1838  by  the 
surrender  of  the  appropriation  scheme  by  ministers  them- 
selves. This  was  a  moral  defeat  to  the  Whig  ministry, 
which  largely  contributed  to  turn  the  scale  of  popular 
favour  against  them.**  Their  inabihty  to  control  legis- 
lation in  Parhament  in  conformity  with  their  avowed 
convictions  was  notorious.  Hence  arose  the  necessity 
for  their  resignation  at  this  juncture. 

At  the  suggestion  of  the  Duke  of  Wellington,  to  whom 
her  Majesty  applied  for  counsel  upon  this  occasion,  Sir 
Robert  Peel  was  entrusted  with  the  formation  of  a  new 
ministry.  The  next  day  he  submitted  to  the  queen  a 
list  of  the  persons  whom  he  proposed  to  associate  with 
himself  in  office,  which  was  approved  of  by  her 
Majesty.  But  a  difficulty  occurred  in  reference  to  the 
ladies  of  the  bedchamber.  Sir  Eobert  Peel  was  of 
opinion  that  the  continuance  in  attendance  upon  the 
person  of  the  sovereign  of  ladies  who  had  been  originally 
appointed  upon  the  recommendation  of  the  Whig 
ministry,  and  who  were  nearly  all  related  to  the  leaders 
of  the  opposite  political  party,  was  likely  to  prove 
prejudicial  to  the  interests  of  his  government.  His  ob- 
jection appears  to  have  chiefly  applied  to  the  wife  of 
the  Lord  Lieutenant  of  teland,  and  to  the  sister  of  the 
Secretary  for  Ireland,  on  account  of  the  widely  different 
views  of  policy  towards  that  country  which  were  enter- 
tained by  himself  and  by  his  predecessors  in  office.  He 
accordingly  respectfully  urged  upon  the  queen  the  pro- 
priety of  making  some  change  in  the  appointment  of 
ladies  to  till  the  great  offices  of  her  household.  Her 
Majesty  replied  that  it  was  repugnant  to  her  feelings  to 


*  May,  Const  Hist.  vol.  ii.  pp.  486^87. 
VOL.  I.  K 
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1839.  make  any  such  change,  and  that  she  considered  such  a 
course  to  be  contrary  to  usage,  and  one  that  she  could 
not  adopt.  This  answer  was  framed  upon  the  advice  of 
Lord  Melbourne,  to  whom  the  queen  had  again  applied, 
after  she  had  verbally  informed  Sir  R.  Peel  that  she  could 
not  accede  to  his  request.  Upon  the  receipt  of  this  reply. 
Sir  Robert  immediately  reUnquished  the  trust  which  had 
been  committed  to  him.  Her  Majesty  then  reinstated 
her  former  ministers,  requesting  them,  at  the  same  time, 
to  sustain  her  in  the  course  she  had  taken.  Accordingly 
a  cabinet  council  was  held  on  the  following  day,  at 
which  a  minute  was  agreed  upon,  approving  of  that 
course,  and  assuming  full  responsibility  for  the  same. 
Nevertheless  it  is  now  generally  conceded  that  Sir  R. 
Peel  was  right  upon  the  abstract  constitutional  ques- 
tion;*" and  upon  his  return  to  office,  in  1841,  no  difficul- 
ties were  raised  to  the  making  of  such  changes  amongst 
the  ladies  of  the  household  as  he  thought  fit  to  recom- 
mend ;  and  the  principle  he  then  contended  for  has  since 
been  universally  acknowledged  to  be  correct.**  Although 
the  *  bedchamber  question'  brought  back  Lord  Mel- 
bourne's ministry  it  was  only  for  a  few  months. 

They  continued  in  office,  but  not  in  power,  being  unable 
to  conduct  the  government  with  credit  or  success  in  the 
face  of  a  vigorous  and  united  Opposition,  through  whom 
they  were  subjected  to  frequent  defeats  in  both  Houses  of 
Parliament.®  At  length,  on  May  27, 1841,  after  the  ministry 


"  Knight,  vol.  viii.  p.  420  J  Mirror     Ministers  in  a  minority 
of  Pari.  1839,  p.  2415.  i 

*>  May,  Const  Hist  vol.  i.  p.  132. 
For  a  fuller  account  of  these  trans- 
actions, see  posty  p.  190. 

*  Abstract  of  defeats  sustained  by 
the  Melbourne  administration  in  the 
two  Houses  of  Parliament,  from  its 
formation  in  April  1836  to  March 
1840.  Head  to  the  House  of  Lordfj 
by  the  Marquis  of  liondonderry, 
who  ^pledged  his  honour  for  its 
accuracy.'  Mirror  of  ParL  1840, 
p.  2310:— 
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liad  sustained  a  defeat  upon  the  important  question  of  the  i84L 
sugar  duties,  and  had  still  declared  their  intention  of  pro- 
ceeding with  the  business  of  the  country/  Sir  Robert  Peel 
moved  a  vote  of  want  of  confidence,  which  embraced 
two  propositions  :  (1)  that  '  her  Majesty's  ministers  do 
not  sufficiently  possess  the  confidence  of  the  House  of 
Ciommons  to  enable  them  to  carry  through  the  House 
measures  which  they  deem  of  essential  importance  to  the 
public  welfare  ;*  (2)  that  '  their  continuance  in  office 
under  such  circumstances  is  at  variance  with  the  spirit  of 
the  constitution/  He  based  his  first  proposition  upon 
their  repeated  defeats  and  obstructions  in  the  attempt  to 
carry  on  the  public  business.  He  defined  the  '  spirit  of 
the  constitution '  to  mean  the  system  of  parliamentary 
government  which  has  prevailed  since  the  accession  of 
the  house  of  Hanover,  which  implies  that  the  ministers 
of  the  crown  should  have  the  confidence  of  the  House  of 
Commons,  and  which  has  placed  '  the  centre  of  gravity 
in  the  state'  in  that  House.  He  defended  his  second 
proposition  by  reviewing  the  history  of  the  principal 
prime  ministers  from  the  days  of  Sir  Eobert  Walpole  to 
recent  times,  showing  that  they  had  invariably  yielded  to 
the  necessity  implied  by  a  withdrawal  of  the  confidence 
of  the  House  of  Commons,  and  abdicated  their  functions 
as  servants  of  the  crown.  The  seeming  exception  in  the 
case  of  Mr.  Pitt,  in  1783,  he  met  by  showing  that  the 
protracted  hostility  of  the  House  of  Commons  against 
that  minister  (and  which  he  resisted  until  he  could  take 
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1841.  the  sense  of  the  people  by  a  dissolution  of  Parliament) 
did  not  arise  from  want  of  confidence  in  his  measures, 
having  commenced  before  he  took  his  seat  on  the  Trea- 
sury benches,  but  from  a  suspicion  that  he  owed  his 
appointment  to  an  unconstitutional  proceeding — that  is 
to  say,  to  secret  influence,  by  whose  agency  the  previous 
administration  had  been  overthrown.  Mr.  Pitt,  however, 
resisted  the  attempt  of  the  majority  of  the  House  of 
Commons,  on  the  ground  that  it  was  irregular  to  endea- 
vour to  control  the  prerogative  of  the  crown  in  the 
choice  of  its  ministers,  by  denouncing  them  without  wait- 
ing to  see  their  acts.*  In  reply.  Lord  John  Eussell 
acquiesced  in  the  general  principle  that  ministers  ought 
to  possess  the  confidence  of  the  House  of  Commons,  and 
admitted  that,  if  the  House  should  *  continue  to  refuse  its 
confidence  *  to  them,  it  would  be  *  impossible  for  them 
to  continue  in  office,'  provided  there  is  *  a  ministry  ca- 
pable of  being  formed  to  succeed  them/**  His  lordship 
contended,  however,  that  isolated  defeats  of  a  govern- 
ment possessing  the  general  confidence  of  the  crown  and 
of  Parhament,  although  they  be  upon  questions  of  great 
importance,  do  not  involve  the  necessity  for  resignation. 
For  example :  Lord  Sunderland  was  defeated  upon  the 
Peerage  Bill,  a  measure  recommended  by  royal  message ; 
Lord  North  did  not  resign  when  Dunning  carried  against 
him  his  famous  resolution  against  the  influence  of  the 
crown.  Mr.  Pitt  was  defeated,  on  different  occasions,  on 
the  Westminster  scrutiny,  on  parhamentary  reform,  on 
his  proposition  for  a  general  fortification  of  the  coasts, 
on  Ws  French  commercial  treaty,  on  his  proposition  con- 
cerning the  trade  of  teland,  on  the  impeachment  of  his 
friend  and  colleague.  Lord  Melville,  and  also  his  India 
Bill,  which  was  one  of  the  principal  measures  of  his 
administration  ;  and  yet,  in  none  of  these  cases,  did  he  feel 
called  upon  to  resign.*     Agaui,  Lord  Liverpool  was  de- 
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feated  upon  the  Bill  of  Pains  and  Penalties  against  Queen  i«i4, 
Caroline,  and,  in  1816,  on  the  question  of  the  renewal 
of  the  property-tax,  the  loss  of  which  occasioned  a  de- 
ficiency of  twelve  millions  of  revenue.'  And  the  Duke 
of  Wellington  was  defeated  upon  a  motion  for  the  repeal 
of  the  Test  and  Corporation  Acts,  which  was  carried 
against  ministers  in  the  House  of  Commons.*^  In  none  of 
these  instances  did  a  resignation  ensue.  The  friends  of 
the  ministry,  however,  pressed  this  point  too  far  when 
they  proceeded  to  state  that  it  mattered  little  whether 
government  were  able  to  carry  their  legislative  measures 
so  long  as  they  were  not  censured  by  Parliament  for  the 
exercise  of  their  administrative  functions.  Lord  Stanley 
and  Sir  E.  Peel  concurred  in  declaring  this  to  be  a  most 
unconstitutional  and  dangerous  doctrine.*  Lord  John 
llusseU's  views  on  this  subject  were  more  cautiously  and 
correctly  expressed.  He  called  attention  to  the  fact  that 
in  recent  times,  and  especially  since  the  passing  of  the 
Eeform  Bill,  the  country  and  the  constitution,  in  its  prac- 
tical development,  have  required  more  at  the  hands  of 
ministers  than  formerly.  Up  to  the  time  of  Mr.  Pitt,  his 
lordship  observed,  'the  usages  of  the  constitution  did 
not  require  that  those  at  the  head  of  the  government 
should  bring  forward  legislative  measures,  and,  indeed, 
for  the  greater  part  of  the  last  century,  did  not  even 
require  them  to  take  a  uniform  and  consistent  part  either 
in  supporting  or  opposing  measures  submitted  to  Parlia- 
ment.' Nowadays, '  what  with  the  necessity  for  legisla- 
tion, the  difficulty  which  individual  members  experience 
in  carrying  through  Bills,  the  great  changes  so  long 
delayed,  and  which  (after  the  passing  of  the  Eeform  Bill) 
it  became  indispensable  to  make,  suddenly,  and  on  various 
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1.841.  subjects — from  all  these  causes  an  expectation  has  arisen 
that  the  government  sliould  bring  forward  measures  on 
matters  which  excite  pubUc  attention,  and  do  their  best 
to  carry  them  tlirough  the  House.'  '  In  this  case/  he 
added, '  I  think  it  is  unreasonable  to  expect  that  a  go- 
vernment should  possess  the  same  uniform  and  general 
support,  on  the  part  of  the  House  of  Commons,  which 
was  required  when  ministries  had  merely  acts  of  adminis- 
tration' to  perform.'  '  If,  on  the  one  hand,  new  duties  have 
been  imposed  on  ministers,  and  you  require  them  to  carry 
through  Parliament  measures  which  they  deem  of  essen- 
tial importance,  so,  on  the  other  hand,  you  must  make 
a  fair  allowance  for  the  effect  of  discussion  and  the  ex- 
pression of  the  deliberate  opinions — first,  of  members  of 
this  IJouse,  and,  secondly,  of  our  constituents — which 
will  inevitably  occasion  the  alteration  of  some  measures 
and  the  rejection  of  others.*  As  a  case  in  point,  he  in- 
stanced an  alteration,  suggested  by  Sir  E.  Peel,  when  at 
the  head  of  only  a  small  minority,  in  an  important  govern- 
ment measure,  and  to  which  the  government,  after  due 
consideration,  acceded." 

Adverting  to  the  probability  of  a  dissolution  of  Parliament, 
Lord  John  Russell  remarked  that  the  ministry  had  uttered 
no  threats  or  menaces  on  the  subject.  He  considered  that 
'  a  dissolution,  like  other  prerogatives  of  the  crown,  is  one 
in  which  the  House  has  a  right,  in  certain  cases,  to  interfere. 
But  I  think  the  only  ground  upon  which  it  can  properly 
interfere  is  when  this  House  can  say  that  the  course  of 
legislation  and  administration  is  proceeding  harmoniously, 
and  likely  to  continue  to  lead  to  beneficial  results,  .... 
and  that  a  dissolution  would  be  a  needless  and  wanton 
interference  with  the  course  of  business.  Such  was  the 
ground  taken  by  Mr.  Fox,  in  1784,  when  an  Address  was 
moved  against  the  dissolution  of  Pariiament.'  *  Such  was 
the  ground  that  we  took,  when,  in  1835,  we  moved  and 
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carried  a  vote  of  censure  against  SirE.  Peel  for  the  advice  is^u 
he  gave  to  the  crown  for  the  dissolution  of  that  ParUa- 
ment/  He  then  added  that  it  had  been  asserted  by  no 
one  that  the  present  Parliament,  if  not  sooner  dissolved, 
was  likely  to  continue  to  its  natural  term  with  benefit  to 
the  country,  or  with  improvement  to  its  legislation." 

Upon  the  whole,  Lord  John  Eussell  resisted  the  motion, 
as  *  not  rightly  founded  in  precedent,  and,  above  all,  ill- 
suited  to  the  present  condition  and  state  of  our  constitu- 
tion.' If  it  meant  that  the  ministry  were  not  entitled  to 
advise  a  dissolution  of  Parliament,  it  was  an  unjustifiable 
interference  with  the  royal  prerogative.  If  not  so  in- 
tended, he  was  prepared  to  admit  that  ministers  would 
not  think  it  right,  after  the  decision  of  the  House  on  the 
sugar  question,  to  continue  in  office  with  the  existing 
Parliament  any  longer  than  would  suffice  to  prepare  for 
the  speedy  assembling  of  a  '  new  Parhament  to  decide 
upon  the  whole  question  at  issue.'  With  this  admission, 
'  where  is  the  necessity  and  where  the  justification  of 
the  resolution?"* 

In  reply.  Sir  R  Peel  acknowledged  that  no  minister 
who  is  obstructed  by  a  powerful  Opposition,  upon  the 
first  formation  of  his  government,  is  bound  to  resign  after 
his  first  defeat.  He  did  not  consider  it  the  duty  of  a 
minister,  having  met  with  obstructions  upon  his  financial 
propositions,  at  once  to  resign.  He  should  not  feel  him- 
self bound  to  resign  on  any  single  defeat,  being  of  opinion 
that  '  the  propriety  of  resignation  depends  on  a  combina- 
tion of  circumstances.'^  He  also  admitted  the  exist- 
ence of  an  alternative,  in  the  case  of  a  ministry  who  had 
lost  the  confidence  of  the  House  of  Commons,  between 
resignation  and  dissolution,  saying,  '  if  there  be  a  clear 
intention  forthwith  to  dissolve  Parliament,  that  may  be  a 
vindication  of  the  government,  but  the  dissolution  ought- 
to  be  immediate.     The  House  of  Commons  has  no  other 
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1841.  mode  of  marking  its  sense  of  the  unconstitutional  tenure 
of  power  than  by  passing  some  such  resolution  as  that 
which  I  have  proposed,  and  which  I  most  properly  sub- 
mitted because  I  could  not,  and  did  not,  know  the  inten- 
tions of  government  with  respect  to  a  dissolution.'  In 
conclusion,  Sir  Eobert  Peel  said  that  he  had  selected  this 
course  '  less  with  a  view  to  any  party  advantage  than  to 
the  vindication  of  the  just  authority  of  the  House  of 
Commons,  and  to  uphold  the  great  principles  of  the  con- 
stitution.' "^ 

On  division,  upon  June  4,  Sir  R.  Peel's  resolution  was 
agreed  to  by  a  majority  of  one.  At  the  next  meeting 
of  the  House,  Lord  John  Eussell  announced  the  intention 
of  ministers  to  advise  a  dissolution  of  Pariiament  as  soon 
as  practicable.  He  also  declared  that,  under  existing 
circumstances,  he  should  not  introduce  an  important 
motion,  of  which  he  had  given  notice,  respecting  the  Com 
Laws.  He  added  that  it  could  not  be  denied  that  the 
only  method  of  solving  the  doubt  implied  by  the  adoption 
of  the  aforesaid  resolution  was  '  to  let  the  country  itself 
decide  the  question  thus  gravely  submitted  to  them.  Until 
this  decision  shall  be  given,  I  think  it  would  not  be 
proper  that  any  further  party  struggle  should  take  place.* ' 
Whereupon  Sir  R  Peel  said  that,  a  dissolution  having 
been  determined  upon,  he  would  throw  no  impediment 
in  the  way  of  completing  the  public  business,  provided  it 
should  take  place  with  the  least  possible  delay,  and  no 
measure  be  proposed  meanwhile  that  was  not  imperatively 
required.  It  was  also  necessary,  and  according  to  pre- 
cedent, that  '  the  new  Parliament  should  be  called  to- 
gether without  delay.'  He  apprehended  that  there  could 
be  no  constitutional  objection  to  giving  the  House  an 
assurance  to  this  effect,  inasmuch  as  in  1807,  in  1820,  and 
in  1831,  the  crown,  in  proroguing  Parliament,  intimated 
that  '  a  new  Parliament '  should  be  convoked  *  forthwith,' 
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or  '  without  delay.'    Lord  John  Eussell,  under  the  pecu-      imi. 
liar  circumstances  of  the  case,  gave  these  assurances ;  but 
he  *  did  not  think,  on  ordinary  occasions,  any  guarantee 
should  be  called  for  from,  or  given  by,  the  advisers  of  the 
crown,'  in  respect  to  the  exercise  of  this  prerogative.* 

Agreeably  to  promise,  the  ministry  postponed  the  con- 
sideration of  the  Com  Law  and  Poor  Law  Bills ;  but  they 
pressed  forward  a  Bill  for  the  improvement  of  the  ad- 
ministration of  justice  in  the  Court  of  Chancery,  on  the 
ground  that  all  parties  were  agreed  upon  its  principle. 
This  Bill,  however,  proposed  to  create  two  new  judicial 
offices,  the  patronage  of  which  would  be  in  the  hands  of 
the  Lord  Chancellor.  Sir  R.  Peel,  although  favourable  to 
the  passing  of  the  Bill,  was  unwilling  that  it  should  go 
into  operation  at  this  juncture.  Accordingly,  on  motion 
of  Sir  E.  B.  Sugden,  a  clause  was  added  to  the  Bill,  post- 
poning its  operation  for  four  months.  Whereupon  Lord 
John  Russell  refused  to  proceed  with  the  Bill,  declaring 
that  this  decision  affixed  a  stigma  on  the  Lord  Chancellor, 
*  as  unfit  to  advise  the  disposition  of  offices  relating  to  the 
administration  of  justice ;'  that  it  was  '  a  violent  infringe- 
ment of  the  prerogative  of  the  crown,  and  an  unfair 
interference  with  the  executive  government.'*  Sir  R. 
Peel  repudiated  the  idea  that  the  action  of  the  House  in 
this  matter  was  any  infringement  of  the  royal  prerogative. 
He  said  that,  in  the  present  position  of  ministers,  there 
was  no  other  alternative  than  '  resignation  or  immediate 
dissolution ;'  in  other  words,  a  dissolution  as  soon  as  the 
exigencies  of  the  public  service  would  allow ;  and  that 
ministers  had  no  right  to  bring  forward  any  contested 
motion  whatever,  or  to  ask  of  the  House  any  act  implying 
confidence  in  themselves,  such  as  would  be  implied  by 
the  devolution  of  any  new  authority ;  that  for  the  House 
to  acquiesce  in  any  such  demand  would  be  inconsistent 
with  its  former  declaration  of  want  of  confidence  in 
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J841.  ministers;  and  that  they,  in  preferring  the  same,  did 
not  '  do  homage  to  the  principles  of  representative  go- 
vernment/ Lord  John  Eussell's  motion,  to  give  the 
Chancery  Bill  a  '  three  months'  hoist,'  was  then  agreed  to 
without  a  division." 

After  completing  the  necessary  business,  Parliament 
was  prorogued  on  June  22,  and  dissolved  upon  the  fol- 
lowing day.  The  *  cry  '  with  which  ministers  went  to 
the  hustings  was  not  that  of  confidence  in  themselves, 
but  in  favour  of  *  cheap  bread,'  and  the  modification  of 
the  Com  Laws.^  This  roused  the  agricultural  interests, 
and  a  large  majority  against  ministers  was  returned  to 
the  new  House  of  Commons;  they  nevertheless  deter- 
mined to  meet  Parliament,  upon  the  ground  that  they 
could  not  constitutionally  infer  the  opinions  of  members 
from  anything  save  their  voices  in  Parliament.  This 
determination,  although  undoubtedly  a  correct  one,  placed 
them  in  the  disagreeable  position  of  advising  a  royal 
speech  which  could  not  fail  to  give  dissatisfaction. 

Upon  the  meeting  of  the  new  Parliament,  which 
took  place  on  August  19,  amendments  were  proposed 
to  the  Address  in  both  Houses,  asserting  a  want  of 
confidence  in  the  advisers  of  the  crown.  In  the  Lords, 
the  constitutionality  of  this  course  was  defended  by  the 
Duke  of  Wellington.  In  the  Commons,  attention  was 
drawn  to  the  fact  that,  since  the  elections,  Lord  John 
Eussell  had  informed  his  constituents  that  the  ministry 
would  '  take  the  first  opportunity  of  asking  for  a  clear 
and  decided  judgment,  .upon  their  policy.  This  intention, 
however,  was  forestalled  by  the  proposed  amendment.  Sir 
E.  Peel,  in  commenting  upon  the  result  of  the  elections, 
observed  that  it  was  *  a  great  constitutional  principle, 
that  the  favour  and  support  of  the  crown  ought  not  to 
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maintain,  for  a  long  and  indefinite  period,  a  government 
in  existence  against  the  will  of  the  representatives  of  the 
people.     It  compromises  the  prerogatives  of  the  monarchy 
so  to  retain  power,  because  it  exhibits  those  prerogatives 
without  their  just  influence.     It  exhibits  the  House  of 
Commons  as  wanting  in  its  just  influence,  when  it  can 
thwart  the   measures  and  censure  the  acts,  but  cannot 
decide  the  fate  of  a  ministry.'    In  reply.  Lord  John  Eussell 
complained  of  the  insufficient  reasons  assigned  on  behalf 
of  the  motion,  but  had  no  fault  to  find  with  the  motion 
itself.     The  proposed  amendment  was  carried  by  large 
majorities  in  both  Houses.     The  royal  answer  was  as  fol- 
lows : — ^  Ever  anxious  to  listen  to  the  advice  of  the  Parlia- 
ment, I  will  take  immediate  measures  for  the  formation 
of  a  new  administration.'     In  communicating  the  same, 
upon  August  30,  Lord  John  Eussell  announced  the  re- 
signation of  ministers,   adding  the  assurance  that  their 
duty  to  the  sovereign  and  to  the  country  had,  in  their 
conviction,  rendered  it  mcumbent  upon  them  '  to  continue 
the  struggle  to  the  present  moment."' 

18.  Sir  Robert  Peers  Second  Administration, — 1841. 

Immediately  upon  the  resignation  of  the  Melbourne  184k 
ministry,  her  Majesty  sent  for  Sir  Kobert  Peel,  and 
charged  him  with  the  formation  of  a  new  administration. 
On  September  8,  the  arrangements  were  complete,  and 
the  new  writs  were  moved  for  in  the  House  of  Commons. 
On  September  16,  the  Prime  Minister  made  a  statement 
to  the  House  of  his  general  policy.  But  it  was  very  brief 
and  reserved,  and  afforded  no  indication  of  the  course  he 
intended  to  pursue  upon  the  great  questions  of  commer- 
cial and  financial  policy  that  were  agitating  the  public 
mind.  He  claimed  for  his  ministry  that  time  should  be 
afforded  to  them  to  consider  those  measures  which  they 
might  deem  it  expedient  to  submit  to  Parliament  on  these 
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important  subjecte.^  Sir  Eobert  Peel  had,  in  fact,  under- 
taken a  most  difficult  task.  '  He  was  obliged  to  be  at 
once  a  Conservative  and  a  Eeformer,  and  to  carry  along 
with  him,  in  this  double  course,  a  majority  incoherent  in 
itself,  and  swayed,  in  reality,  by  immovable  and  un- 
tractable  interests, prejudices,  and  passions/^  Elected  as 
the  champion  of  agricultural  Protection,  one  of  his  first 
acts  was  to  obtain  the  consent  of  his  colleagues  to  a 
material  change  in  the  Corn  Laws,  and  to  the  removal  of 
the  prohibition  which  existed  against  the  importation  of 
foreign  cattle  and  meat.  But  this,  while  it  failed  to  con- 
ciliate the  advocates  of  free  trade,  was  not  effected  with- 
out occasioning  serious  dissatisfaction  amongst  his  own 
supporters.  Sir  E.  Peel  states,  in  his  *  Memoirs,'  that  the 
Duke  of  Buckingham  resigned  his  seat  in  the  cabinet 
rather  than  become  a  party  to  these  measures  ;  and  that 
it  was  no  easy  matter  u)  induce  the  remaining  members 
of  the  government  to  accede  to  them.'  Twice,  during 
1844.  the  session  of  1844,  and  before  the  complete  development 
of  his  intended  policy  in  respect  to  the  Com  Laws,  the 
existence  of  Sir  Eobert  Peel's  administration  was  seriously 
jeopardised  by  votes  of  the  House  of  Commons.  First, 
upon  the  question  of  the  hours  of  labour  in  factories,  and 
afterwards,  upon  the  question  of  the  sugar  duties,  a  ma- 
jority of  the  House  affirmed  certain  propositions  which 
were  regarded  by  the  ministry  as  injurious  to  the  com- 
mercial prosperity  of  the  country,  and  opposed  to  the 
principles  of  public  policy  which  they  were  resolved  to 
maintain.  Upon  each  of  these  defeats.  Sir  Eobert  informed 
the  House  that,  imless  its  decision  were  reconsidered  and 
reversed,  he  should  feel  it  to  be  his  duty  to  resign  office. 
This  appeal  was  successful  upon  both  occasions  ;  and  the 
government  were  sustained  by  the  adoption  of  resolutions 
in  accordance  with  their  views.*    At  length,  in  October 


*  Knight,  Hist,  of  Eng.  voL  viiL        '  Guizot,  Peel,  p.  89. 
p.  492 ;  Mirror  of  ParL  1841,  sees.  ii.        "  Memoirs,  vol.  ii.  p.  100. 
p.  272.  »  Knight,  vol.  viii.  pp.  515-617, 
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1845,  a  more  alarming  peril  arose.  The  Irish  potato  1845. 
crop  had  failed,  and  it  became  necessary  to  adopt  mea- 
sures to  supply  the  immense  deficiency  thereby  occasioned 
in  the  ordinary  food  of  the  people.  On  October  31, 
Sir  Eobert  Peel  laid  before  the  cabinet  a  memorandum 
containing  various  suggestions  calculated  to  meet  this 
emergency.  In  the  discussions  which  ensued  upon  this 
communication,  it  became  evident,  however,  that  grave 
differences  of  opinion  existed,  both  as  to  the  necessity 
for  adopting  any  extraordinary  measures,  and  as  to  the 
shape  which  such  measures  should  assume.**  The  cabinet 
separated,  to  meet  again  in  a  week.  Upon  their  re- 
assembling, it  appeared  that  a  considerable  majority  of 
his  colleagues  differed  from  the  premier,  three  only  being 
vdUing  to  give  him  their  support.  Sir  Eobert,  however, 
decided  not  to  resign  his  office,  and  thereby  dissolve  the 
government,  but  to  afford  his  colleagues  an  opportunity 
of  reconsidering  the  whole  subject.""  The  discussions  in 
the  cabinet  were  accordingly  resumed;  and,  upon  De- 
cember 2,  Sir  Robert  Peel  submitted  to  them  a  project 
for  the  settlement  of  the  Corn  Law  question,  but  which 
failed  to  obtain  their  concurrence.  He  then,  on  De- 
cember 5,  waited  upon  the  queen,  and  tendered  his 
resignation.*  Whereupon  her  Majesty  sent  for  Lord  John 
EusseU,  and  commissioned  him  to  form  a  government. 
With  a  view  to  facihtate  a  just  and  comprehensive  settle- 
ment of  this  momentous  question.  Sir  Eobert  Peel  con- 
veyed, through  her  Majesty,  an  offer  of  his  support,  and 
that  of  those  of  his  late  cabinet  who  agreed  with  him,  to 
any  ministry  that  might  be  formed  for  the  purpose  of 
settUng  the  question ;  provided  their  measure  should  be 
founded  upon  certain  defined  principles,  and  be  framed  in 


*  Peel's  Memoirs,  vol.  ii.  p.  148.  him  to  state  that  they  would  not 
'  Ibid,  p.  168.  undertake  to  form  agoyemmentupon 
**  Ibid,  p.  222.  Lord  Stanley,  with  the  principle  of  Protection.  He  there- 
others  of  his  colleagues  who  differed  fore  did  not  advise  the  queen  to  send 
from  Sir  Robert  Peel,  had  authorised  for  any  of  them.     Ibid.  pp.  220-234. 
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1845.  a  cautious  and  conciliatory  spirit.  Lord  John  Eussell 
acknowledged  the  hberahty  of  this  offer,  but  pressed  for 
a  further  assurance  that  Sir  Eobert  and  his  friends  would 
pledge  themselves  to  concur  in  a  certain  plan  of  adjust- 
ment, the  outlines  of  which  he  offered  to  communicate. 
This  Sir  Eobert  Peel  dechned  to  do ;  objecting  to  *  con- 
cert, and  to  preliminary  pledges,  as  calculated  to  dissatisfy 
the  House  of  Commons,  to  embarrass  aU  parties,  and  to 
diminish  his  abihty  to  render  efficient  service.'  While 
proffering  a  general  support  on  the  particular  question, 
he  would  not  'relinquish  his  power  of  free  and  inde- 
pendent action.'  In  these  conclusions,  Lord  John  Eussell 
expressed  his  concurrence.*  But  the  Whig  party  were  in 
a  krge  minority  in  the  Commons ;  and  after  several  days 
spent  in  negotiations,  it  became  evident  that  Lord  John 
could  not  succeed.  He  failed,  moreover,  to  obtain  an 
agreement  amongst  his  own  friends  in  respect  to  the  com- 
position of  his  ministry,  Lord  Grey  having  decidedly 
opposed  an  appointment  which  Lord  John  Eussell  was 
desirous  of  making.'  Accordingly,  on  December  20,  he 
wrote  to  the  queen,  relinquishing  the  task.  Sir  Eobert 
Peel  was  then  recalled  to  power.  He  agreed  to  resume 
the  office  of  first  minister  without  previous  concert  with 
aay  one,  a  course  which  he  had  formerly  taken  in 
1834.  He  met  the  cabinet  the  same  evening,  and  told 
•  them  that,  whether  supported  or  not,  he  was  firmly 
resolved  to  meet  Parhament  as  her  Majesty's  minister, 
and  to  propose  such  measures  as  the  pubUc  exigencies 
required.  This  determined  conduct  had  the  effect  of 
bringing  the  waverers  back  to  their  party  allegiance,  and, 
with  the  exception  of  Lord  Stanley,  all  his  former  col- 
leagues consented  to  support  the  prime  minister.*^  Im- 
mediately upon  the  assembling  of  Parliament,  ministerial 
explanations  of  these  transactions  were  given ;  and  Sir 
Eobert  Peel  boldly  announced  his  intention  to  stand  free 


«  Peel's  Memoirs,  vol.  ii.  pp.  241,  242.  '  Ibid.  p.  247. 

«  Ibid.  pp.  249,  250. 
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from  the  trammels  of  party,  declaring  that  he  would  not 
remain  at  the  helm  unless  the  ship  of  the  state  were 
allowed  to  pursue  the  course  he  thought  she  ought  to 
take.  He  reserved  to  himself  the  marking  out  of  that 
course,  and  claimed  for  himself  the  unfettered  power  of 
judging  of  those  measures  which  he  conceived  it  to  be  for 
the  good  of  the  country  to  propose.^  By  this  speech  he 
asserted  his  independence,  not  merely  of  his  colleagues  in 
oflSce,  but  of  the  great  party  of  which  he  was  the  acknow- 
ledged chief.  In  due  course.  Sir  E.  Peel  communicated 
to  Parliament  his  plan  of  financial  and  commercial  reform. 
It  excited  strong  opposition  from  his  quondam  supporters, 
but,  nevertheless,  it  received  the  sanction  of  a  majority  in 
both  Houses.  But  the  Nemesis  was  at  hand.  During 
the  progress  of  the  Com  Law  Eepeal  Bill,  another  measure 
for  the  Protection  of  Life  in  Ireland,  which,  at  an  early 
period  of  the  session,  had  received  the  assent  of  the  Lords, 
was  brought  under  discussion  in  the  Commons,  and,  by  a 
combination  of  parties  hostile  either  to  the  ministry  or  to 
the  Bill  itself,  was  defeated.  Foreseeing  that  this  Bill,  so 
essential  to  the  maintenance  of  the  pubhc  peace  in  Ire- 
land, would  be  rejected  by  the  hostility  of  a  factious 
Opposition,  Sir  Eobert  Peel,  on  June  21,  transmitted  i846. 
a  memorandum  to  the  cabinet  upon  the  position  of  the 
government.  He  elaborately  discussed  therein  the  alterna- 
tives of  resignation  or  dissolution  of  Parhament,  and,  if 
the  latter  course  were  taken,  the  proper  ground  upon 
which  to  appeal  to  the  country.  He  summed  up  by 
expressing  a  strong  opinion  in  favour  of  immediate 
resignation,  as  being  the  most  desirable  step  for  the 
interests  of  his  party,  of  the  crown,  and  of  the  whole 
community;    and  as  being  more    creditable   than   the 


■»  Hans.  Deb.  vol.  Ixxxiii.  p.  94.  a  violation  of  one  of  the  first  prin- 

Sir  R.  Peel's  conduct  on  this  occa-  ciples    of   political    morality.      See 

sion,  like  that  of  the  Duke  of  Wei-  May's  Const  Hist.  vol.  ii.  p/74.  For 

lington  in  regaM  to  Roman  Catholic  his  own  defence,  see  I'sel's  Memoirs, 

emancipation,  gave  great  offence  to  voL  ii.  pp.  103,  220,  .*}ll-.*)25. 
hifl  party,  who  contended  that  it  was 
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1846.  retention  of  office  without  power,  or  the  advising  of  a 
dissolution  with  httle  prospect  of  securing  a  majority  of 
members  honestly  and  cordially  concurring  with  the 
government  in  great  pohtical  principles.*  This  memo- 
randum Sir  Eobert  Peel  addressed,  in  the  first  instance,  to 
the  Duke  of  Wellington,  and  upon  receiving  his  grace's 
reply — ^which,  while  coinciding,  in  the  main,  with  his  own 
views,  differed  somewhat  as  to  the  proper  grounds  for 
dissolving  Parhament,  should  it  be  necessary  to  take  that 
step— he  circulated  both  papers  amongst  the  cabinet 
ministers^  Sir  E.  Peel's  suggestions  met  with  unanimous 
approval. 

On  June  25,  owing  to  a  concerted  union  between 
the  Whig  and  Protectionist  parties  for  the  purpose  of 
displacing  the  government,  the  Irish  Coercion  Bill  was 
rejected,  on  its  second  reading,  by  a  majority  of  73. 
Next  day  the  ministry  resigned.  In  communicating  the 
fact  of  his  retirement  from  office  to  the  House  of  Commons, 
Sir  R  Peel  stated  that,  had  he  failed  to  carry  his  measures 
of  commercial  policy,  he  would  have  advised  the  crown 
to  dissolve  Parliament,  but,  having  succeeded  in  passing 
them,  he  could  not  consent  to  advise  a  dissolution  for  the 
mere  continuance  of  his  own  administration  in  office,  im- 
less  he  could  reasonably  anticipate  that  it  would  insure 
him  the  support  of  a  powerful  party,  united  to  him  by  a 
general  concurrence  of  views  on  aU  great  questions,  a 
result  which,  at  this  juncture,  he  did  not  consider  probable. 
Moreover,  he  thought  that  the  country,  after  its  recent 
excitement,  stood  in  need  of  repose. 

19.  Lord  John  RusselVs  First  Administration 1846. 

On  July  6, 1846,  Lord  John  Eussell  was  sworn  in  as 
First  Lord  of  the  Treasury,  His  cabinet  consisted  of  the 
then  unusual  number  of  16  persons.  In  February  1850, 
he  narrowly  escaped  defeat  upon  the  question  of  agricul- 

»  PeeVs  Memoirs,  vol.  ii.  pp.  288-207.  i  Ibid,  pp.  298-308. 
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tural  distress,  being  sustained  by  a  majority  of  21  only, 
in  a  House  of  530  members.  On  this  occasion  a  change 
of  ministry  was  anticipated,  but  did  not  occur.  On  June 
17,  1850,  a  resolution,  proposed  by  Lord  Stanley  in  the  i85o. 
House  of  Lords,  condemnatory  of  the  foreign  policy  of 
ministers,  in  relation  to  the  affairs  of  Greece,  was  carried, 
by  a  majority  of  37.  This  was  met  by  a  counter-resolu- 
tion, proposed  by  Mr.  Eoebuck,  in  the  Commons,  ap- 
proving of  the  whole  foreign  policy  of  government,  which 
was  carried,  on  June  28,  by  a  majority  of  46.  How- 
ever, on  February  13,  1851,  upon  another  Protectionist  issi. 
motion,  proposed  by  Mr.  Disraeli,  they  obtained  a  bare 
majority  of  II,  in  a  House  of  548  members,  and,  on 
the  20th  instant,  were  defeated,  upon  a  motion  of  Mr. 
Locke  King,  on  a  questiou  of  the  extension  of  the 
franchise.  On  February  22,  Lord  John  Eussell  re- 
signed. But  after  ineffectual  attempts  on  the  part  of 
Lords  Stanley  and  Aberdeen,  and  of  Lord  John  Eussell, 
in  connection  with  Lord  Aberdeen  and  Sir  James  Graham, 
to  form  a  ministry,  her  Majesty  sent  for  the  Duke  of 
Wellington,  to  take  counsel  from  him  in  regard  to  this 
political  emergency ;  and  '  paused  for  a  while  before  she 
again  commenced  the  task  of  forming  an  administration/  '^ 
At  length,  upon  the  advice  of  the  Duke  of  Wellington, 
the  Whig  ministry  were  recalled  to  office.  On  Decem- 
ber 22  following,  the  ministry  were  weakened  by  the 
retirement  of  LordPalmerston,  under  circumstances  which 
will  be  specially  noticed  in  another  chapter.*  Explana- 
tions were  given  to  the  House  of  Commons,  of  this  affair, 
by  Lord  John  Eussell,  in  the  debate  upon  the  Address,  at 
the  commencement  of  the  session,  on  February  3,1852.  i862. 
A  few  days  afterwards,  the  ministry  were  defeated  upon 
an  amendment,  proposed  by  Lord  Palmerston,  to  the 
motion  for  leave  to  bring  in  a  Bill  to  regulate  the  '  local 
militia.'     The  amendment  consisted  in  the  substitution  of 


*  Lord  John  Russell,  Hans.  Deb.  toI.  cxiv.  pp.  1033, 1075, 
'  See  post,  p.  231.     And  particularly  Vol.  11.  c.  1. 
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the  word  *  general '  for  *  local.'  It  was  carried,  on  Feb- 
ruary 20,  by  136  votes  to  125.  On  February  23,  their 
resignation  was  announced  to  both  Houses. 


20.  Lord  Derby's  First  Administration. — Feb,  1852. 

1862.  Instead  of  sending  for  Lord  Palmerston,  as  might  have 
been  anticipated,  Her  Majesty  commissioned  the  Earl 
of  Derby  to  form  a  ministry.  He  succeeded  in  the 
undertalang,  and  on  February  27  the  new  Premier  ex- 
plained the  intended  policy  of  his  cabinet  in  the  House 
of  Lords.  This  administration  was  confessedly  in  a  mi- 
nority, in  the  House  of  Commons,  upon  the  great  party 
questions."*  Nevertheless,  they  struggled  through  the 
session  in  which  they  had  taken  oflSce,  with  the  intention 
(which,  for  constitutional  reasons,  was  hinted,  rather 
than  expressed)  of  dissolving  ParUament  in  the  ensuing 
autumn,  and  of  then  shaping  their  course  of  pohcy  on  the 
question  of  Free  Trade,  and  the  Com  Laws,  according  to  the 
general  sentiment  of  the  country,  as  it  might  be  expressed 
in  the  new  ParUament.  But  they  were  not  permitted  to 
take  this  course  without  encountering  strenuous  opposition. 
On  March  15,  Lord  John  Eussell  warmly  contended 
that  the  proposed  delay  in  dissolving  Parliament,  and  the 
attempt  to  conduct  pubhc  business  by  Lord  Derby's 
ministry,  whilst  in  an  admitted  minority  in  the  House  of 
Commons,  was  unconstitutional  and  unprecedented.*"  He 
was  followed,  at  greater  length,  and  to  the  same  effect, 
by  Sir  James  Graham.  Afterwards,  Mr.  Gladstone  and 
Lord  Palmerston  urged  that,  constitutionally,  the  new 
ministry  were  bound  to  give  a  distinct  assurance  that,  as 
soon  as  the  necessary  business  before  Parliament  could  be 
despatched,  the  crown  should  be  advised  to  appeal  to  the 
country.*     In  the  House  of  Lords,  similar  views  were 


"  Hans.  Deb.  vol.  cxix.  p.  914.  »  Ibid,  p.  1067. 

•  Ibid.  pp.  1090, 1105,  1111. 
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expressed  by  the  Duke  of  Newcastle.''  Lord  Derby,  in  1^52. 
reply,  said  that  he  did  not  rely  on  the  conduct  of  Mr.  Ktt, 
in  1784,  as  a  precedent,  not  regarding  it  as  a  very  analo- 
gous case ;  but  he  defended  his  position  by  referring  to 
the  course  adopted  by  Sir  E.  Peel,  in  1835,  when  he  was 
in  a  minority,  in  the  House  of  Commons,  upon  his  as- 
sumption of  the  reins  of  government,  and  failed  to  obtain 
a  majority  upon  a  dissolution  of  ParUament.  He  sus- 
tained several  serious  defeats  in  the  new  House,  yet  he 
would  not  resign,  saying,  *  I  hold  there  is  nothing  uncon- 
stitutional, in  the  post  I  fill,  and  in  the  fulfilment  of  my 
duty,  to  persevere  in  the  discharge  of  those  duties  to  which 
my  sovereign  has  called  me,  in  defiance  of  the  majority 
that  is  against  me  upon  any  abstract  question,  and  in  de-  * 
fiance  of  any  declaration  on  the  part  of  the  House  of 
Commons  that  I  ought  to  bring  forward  a  particular 
Question,  and  settle  it  in  a  particular  manner.  I  will  per- 
form my  duty  until  the  House  shall,  by  its  vote,  refuse 
its  sanction  to  some  measure  of  importance  which  I  think 
necessary  to  submit  to  its  consideration.'  Upon  this  con- 
stitutional doctrine,  laid  down  in  1835,  Lord  Derby  de- 
clared that  he  was  prepared  to  abide  in  1852.  He  could 
not  consent  to  resign,  as  he  and  his  party  had  not  sought 
office,  or  brought  about  his  accession  to  it ;  neither  would 
he  give  any  distinct  pledge  as  to  the  time  when  he  would 
advise  a  dissolution.  He  expressed,  however,  an  anxious 
desire  that  an  appeal  to  the  country  should  be  made  at 
the  earliest  period  possible,  consistently  with  the  public 
welfare.  Furthermore,  he  said  that  he  thought  the  new 
ParHament  should  be  assembled  before  the  close  of  the 
coming  autumn,  to  '  pronounce  its  definitive  and  final  de- 
cision.' **  With  this  explanation,  the  leading  statesmen  in 
the  House  of  Lords  declared  themselves  to  be  satisfied. 
A  similar  announcement  was  made  in  the  House  of  Com- 
mons, on  the  same  day,  by  Mr.  Disraeli,  in  reply  to  an 

'  Hans.  Deb.  vol.  cxix.  p.  1267. 

1  Lord  Derby's  speech,  Haos.  Deb.  Marcb  19, 1S62. 
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enquiry  by  Lord  John  Eussell.  On  March  22,  Lord 
John  Eussell  professed  himself  content  with  these  expla- 
nations, and  expressed  his  willingness  to  aid  the  govern- 
ment in  completing  the  necessary  business  without  delay/ 
The  prorogation  took  place  on  July  1,  and  the  dis- 
solution of  Parhament  upon  the  same  day.  At  the  close 
of  the  session,  Lord  Derby  *  gratefully  acknowledged '  that 
liis  ministry  had  met  *with  no  factious  opposition,'  and 
had  '  encountered  nothing  but  a  fair,  legitimate,  and  con- 
stitutional opposition  in  the  other  House  of  Parliament.'  * 
The  new  Parliament  assembled  on  November  4.  The 
returns  to  the  new  House  of  Commons  indicated  the 
opinion  of  the  country  to  be  in  favour  of  a  continuance 
•  of  the  new  commercial  policy,  and  opposed  to  any  return 
to  the  principle  of  Protection.  Accordingly,  on  Novem- 
ber 11,  in  the  debate  upon  the  Address,  in  answer  to 
the  speech  from  the  throne.  Lord  Derby  stated  that  hS 
should  bow  to  the  decision  of  the  country,  thus  unmis- 
takably expressed,  and  should  give  his  unequivocal 
adhesion  to  that  policy.*  Notwithstanding  this  frank 
avowal,  the  combination  of  parties  proved  too  strong  for 
the  administration,  and  upon  the  introduction  of  the 
budget  by  the  Chancellor  of  the  Exchequer  (Mr.  Disraeli), 
a  debate  ensued  upon  the  whole  financial  pohcy  of  the 
government,  which  resulted  in  a  deieat  of  the  ministry, 
on  December  16,  by  a  majority  of  19.  Next  day  their 
resignation  was  announced  to  both  Houses  of  Parliament. 

21.  Lord  Aberdeen's  Administration, — December  1852. 

1862.  On  December  27,  1852,  Lord  Aberdeen  informed 
the  House  of  Lords  that,  having  been  empowered  by 
her  Majesty  to  form  a  ministry,  he  had  succeeded,  in 
conjunction  with  Lord  John  Russell,  in  forming  a  CoaU- 
tion  Ministry,  of  Conservatives  and  Liberals,  who  would 


'  Hans.  Deb.  yol.  cxix.  p.  1409.  •  Lords'  Debates,  80  June,  1852. 

'  Hans.  Deb.  vol.  cxxiii.  p.  63. 
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agree  in  'the  maintenance  and  prudent  extension  of 
Free  Trade  and  the  commercial  and  financial  system  es- 
tablished by  the  late  Sir  Eobert  Peel.'  He  then  pro- 
ceeded to  state  the  outlines  of  the  policy  intended  to  be 
pursued  by  the  new  ministry.  Both  Houses  were  then 
adjourned  until  February  10.  On  that  day,  Lord  John 
Eussell,  as  leader  of  the  government  in  the  House  of 
Commons,  explained  the  measures  intended  to  be  sub- 
mitted to  Parliament.  The  Aberdeen  ministry  remained 
in  office  imtil  1855.  Their  downfall  was  occasioned  by  i866. 
internal  dissensions  and  notorious  incompetency  to  meet 
the  crisis  of  the  war  with  Eussia.  It  was  preceded  by 
the  unexpected  secession  of  Lord  John  Eussell  himself, 
who  resigned  on  January  23,  1855,  on  account  of  his 
inability  to  resist  a  pending  motion  of  Mr.  Eoebuck, 
for  the  appointment  of  a  committee  to  enquire  into  the 
conduct  of  the  war  in  the  Crimea.  This  motion  was 
carried,  on  January  29,  by  a  large  majority.  It  was 
regarded  as  a  declaration  of  want  of  confidence  in  the 
government.  Accordingly,  on  February  1,  the  resig- 
nation of  ministers  was  announced  to  both  Houses." 
After  the  Premier  had  communicated  this  intelligence  to 
the  Lords,  the  Duke  of  Newcastle  took  the  unusual 
course  of  explaining  to  the  House  his  personal  motives 
for  his  conduct  in  office,  and  for  his  resignation.  On 
February  5,  Lord  John  Eussell  (in  the  Commons)  entered 
into  similar  explanations,  in  answer  to  certain  remarks 
from  the  Duke  of  Newcastle  on  the  aforesaid  occasion. 
Meanwhile,  inefiectual  attempts  had  been  made,  both  by 
Lord  Derby  and  by  Lord  John  Eussell,  at  the  command 


^  The  announcement  was  made,  in  '  the  present  state  of  public  affairs/ 

the  Commons,  by  Lord  Palmcrston,  but  for  the  accidental  circumstance 

the  Home  Secretary.     The  resigna-  of  the  Lords  ha^-ing  adjounir d  over 

tions  had   actually  taken  place  be-  that  day.   The  Premier  having  a  seat 

fore  the  meeting  of  the  House  on  iu  the  Lords  it  was  necessary  that  the 

the   previous  sitting   (January  30V  formal  announcement  of  resignation 

and  would  have  been  formally  maae  should  proceed  first  from  him.  Hans, 

known  upon  the  moving  of  the  ad-  Deb.  vol.  cxxxvi.  pp.  1233,  1261. 
jouinment  on  that  day,  on  account  of 
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of  the  queen,  to  form  a  new  administration ;  and  Lord 
John  Eussell  took  this  opportunity  to  explain  the  causes 
of  his  failure.  This  elicited  some  observations  from  the 
Chancellor  of  the  Exchequer ;  but  no  debate  arose  upon 
either  occasion. 

22.  Lord  Palmerston's  First  Administration. — 1855. 

1856.  On  February  6,  1855,  both  Houses  were  informed 

that  her  Majesty  had  empowered  Lord  Palmerston  to 
form  a  ministry.  In  the  Commons  (upon  the  motion 
to  adjourn),  a  short  debate  took  place,  in  which  dis- 
satisfaction was  expressed  at  the  delay  in  the  forma- 
tion of  a  new  ministry,  and  hints  were  thrown  out  that, 
if  further  delay  occurred,  it  might  become  expedient  to 
address  the  crown  on  the  subject.  On  the  8th,  Lord 
Granville  informed  the  House  of  Lords  that  Lord  Palmer- 
ston had  succeeded  in  the  task  entrusted  to  him.  His 
lordship  briefly  explained  that  no  change  of  policy  was 
intended  by  the  incoming  administration,  which  was,  in 
fact,  a  reconstruction  of  the  preceding  one,  with  some 
partial  changes,  and  re-distribution  of  ofiices.^  Lord 
Derby  took  this  opportunity  to  enter  into  explanations  in 
regard  to  his  own  failure  to  construct  a  cabinet,  which 
gave  rise  to  a  short  debate.  But  the  ordinary  ministerial 
explanations  were  deferred  until  the  appearance  of  Lord 
Palmerston  in  the  House  of  Commons,  after  his  re-elec- 
tion. Until  this  took  place,  with  the  partial  exceptions 
above  noted,  there  was  no  political  discussion  in  either 
House,  although  the  House  of  Commons  sat,  for  the 
transaction  of  ordinary  and  unopposed  business,  on 
January  30,  February  2,  5,  6,  7,  8,  and  9,  when  they 
adjourned  until  the  16th  instant.  Meanwhile,  the  Chan- 
cellor of  the  Exchequer  (Mr.  Gladstone),  the  Com- 
missioner of  Public  Works  (Sir  W.  Molesworth),  and 
the  President  of  the  Board  of  Control  (Sir  C.  Wood) 

'  Hans.  Deb.  voL  cxxxvi.  p.  1330.     An.  Register,  1866,  p.  38. 
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resumed  their  offices  as  members  of  the  new  administra-      isss. 
tion,     Nevertheless,  while   taking  part  in  the  debates, 
they  refrained  from  asserting  their  official  position  during 
this  interregnum,  and  in  the  absence  of  their  chief.     In 
proposing  a  vote  on  account  in  supply,  on  behalf  of  the 
Army,  upon  February  7,  the  Chancellor  of   the  Ex- 
chequer said :  *  I  presume  the  government  are  of  opinion 
that  it  would  be  the  wish  of  the  House  that  we  should 
not  proceed  with  any  business,  except  such  as  is  of  ab- 
solute necessity,  in  order  that  those  who  have  accepted 
office,  or  who  have  changed  their  offices,  in  her  Majesty's 
government — at  least  the  principal  members  of  it — may 
have  an  opportunity  of  submitting  themselves  to  their 
constituents  for  their  re-election.'  ^    Upon  the  re-assem- 
bling of  the  House,  on  the  16th  instant.  Lord  Palmerston 
was  present,  and  entered  into   the  ordinary  ministerial 
explanations.''     By  a  resolution  of  the  House  of  Com- 
mons, on  March  3,  1857,  the  Palmerston  ministry  were      i857. 
censured  for  the  *  violent  measures  resorted  to  at  Canton 
in  the  late  afiair  of  the  Airow*    The  House  of  Lords, 
however,  approved  of  their  conduct  and  poUcy  upon  the 
Chinese  question,  and  upon  other  questions  the  House 
of  Commons  gave  them  a  general  support.     They  there- 
fore resolved  to  appeal  to  the  country  by  a  dissolution 
of  Parliament.     They  were  influenced  in  this  determi- 
nation by  the  probabiUty  that  it  would  be  difficult  to 
form  a  strong  government  to  work  with  the  existing 
House  of  Commons,  which  had  already  lasted  five  years, 

^  Hans.  Deb.  vol.  cxxxvi.  p.  1309.  ground  of  their  retirement  With 
»  On  Febi'uary  22,  it  was  an-  the  consent  of  the  Premier,  and  his 
nounced    that    Mr.   Gladstone,  Mr.    new  colleagues,  the  committee  was 


Sidney  Herbert,  and  Sir  J.  Graham,  appointed.  (Hans.  Deb.  toI.  cxxxvi. 
had  retired  from  the  new  cabinet;  pp.  1733,  1865.)  On  July  16,  Lord 
they  were  speedily  replaced,  however,  John  Russell  resigned  office,  on  ac- 
hy Sir  G.  C.  Lewis,  Lord  John  Rus-  count  of  animadversions  in  ParUa- 
sell,  and  Mr.  Vernon  Smith.  The  ment,  and  out  of  doors,  upon  his  con- 
ex-ministers  made  their  explanations  duct  as  Minister  Plenipotentiary  at 
on  the  following  day,  alleging  their  Vienna,  Sir  E.  Bulwer-Lj'tton  having 
strong  objections  to  the  proposed  given  notice  of  motion  for  a  vote  of 
committee  of  enquiry  into  tne  state  censure  upon  him.  Ann.  Reg.  1866, 
of  the  army  before  Sebastopol,  as  the  p.  154. 
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within  which  period  there  had  been  three  different  ad- 
ministrations/ The  Chinese  question  excited  very  little 
interest  at  the  hustings,  but  the  name  of  '  Palmerston ' 
was  the  rallying  cry  at  almost  every  constituency.  The 
result  of  the  elections  was  the  return  of  an  increased 
majority  of  members  to  support  the  administration  of 
that  popular  nobleman."  But  ere  long  a  still  more  dif- 
ficult bone  of  contention  arose.  At  the  commencement 
1868.  of  the  year  1858,  there  was  much  excitement  in  England 
and  France  in  consequence  of  the  discovery  of  a  nefarious 
plot,  against  the  hfe  of  the  Emperor  of  the  French,  by  a 
foreign  refugee  resident  in  London.  This  occasioned  a 
diplomatic  correspondence  between  the  two  govem- 
mente,  and  led  to  the  introduction,  by  Lord  Palmerston, 
of  a  BiU  into  Parliament  to  amend  the  law  in  relation  to 
the  crime  of  conspiracy  to  commit  murder.  But  certain 
expressions  in  a  despatch  from  the  French  minister  for 
Foreign  Affairs,  impugning  the  sacred  right  of  asylum, 
and  the  sufficiency  and  enforcement  of  the  existing  law 
applicable  to  the  case,  gave  offence  to  the  House  of 
Commons.  While  they  were  wiUing  to  agree  to  any 
amendment  that  might  be  required  to  satisfy  the  ends 
of  justice,  they  disclaimed  the  right  of  the  French  go- 
vernment to  dictate  upon  a  matter  of  internal  legislation ; 
and  they  considered  that  the  objectionable  portions  of 
the  despatch  in  question  should  have  been  formally 
answered  by  the  Foreign  Secretary  before  the  initiation 
of  further  legislation  upon  the  subject.*  These  opinions 
were  embodied  by  Mr.  Milner  Gibson  in  an  amendment 
which,  on  February  19,  he  proposed  to  the  second  read- 
ing of  the  Bill,  and  which  was  carried  by  a  majority 
of  19  (234  to  215)  against  the  government.  On  this 
occasion  it  was  dear  that  the  feehng  of  the  country  con- 

y  Hans.  Deb.  vol.  cxliv.  pp.  1886,  could  be  raised ;  and  three  years  later, 

1894.  its  provisions  were  silently  admitted 

■  Ann.  Reg.  1867,  pp.  83,  84.  to  a  place  in  oqp  revised  criminal 

•  'To    the    measure  itself,   apart  laws.* — May,    Cand.    Hist.    vol.   ii. 

from  the  circumstances  under  which  p.  304.  24  &  26  Vict.  c.  100,  §  4. 

it  was    offered,  no  valid  objection 
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citrred  with  the  majority  of  the  House  of  Commons; 
and  notwithstanding  the  general  support  afforded  by  the 
House  to  the  ministry,  and  the  fact  that  the  only  party 
in  ParUament  which  was  capable  of  assuming  office  was 
neither  strong  in  numbers  nor  high  in  popular  favour, 
it  was  evident  a  vote  of  censure  so  emphatic  left  the 
ministry  no  alternative  but  to  resign.^  Accordingly,  at 
the  next  meeting  of  the  House,  Lord  Pahnerston  an- 
nounced their  retirement  from  office. 

23.  Lord  Derby's  Second  Administration. — 1858. 

On  February  22,  1858,  it  was  intimated  that  the  is^s. 
Earl  of  Derby  had  been  sent  for  and  commissioned  to 
form  a  new  administration.  Although  unable  to  com- 
mand a  majority  in  the  House  of  Commons,®  the  noble 
earl  consented  to  take  office,  and  succeeded  in  construct- 
ing an  efficient  cabinet.  On  March  1,  he  made  his 
ministerial  statement  in  the  House  of  Lords,  and  both 
Houses  then  adjourned  for  eleven  days,  to  admit  of 
the  new  ministers,  in  the  Commons,  going  for  re-elec- 
tion. Shortly  after  this  recess  (on  March  15),  Lord 
Malmesbury  (the  Foreign  Secretary)  laid  on  the  table  of 
the  House  of  Lords  a  correspondence  that  had  taken 
place  between  her  Majesty's  ministers,  since  their  acces- 
sion to  office,  and  the  French  government,  which  corre- 
spondence, he  stated,  had  terminated  in  all  honour  and 
good  feeling  on  both  sides.  On  May  11,  a  breach 
was  made  in  the  ministerial  ranks  by  the  resignation 
of  Lord  EUenborough  (the  President  of  the  Board  of 
Control),  on  account  of  complaints  in  Parliament  that 
he  had  unwisely  and  precipitately  pubhshed  a  secret 
despatch  to  the  Governor-General  of  India,  animadvert- 
ing upon  a  proclamation  about  to  be  issued  in  India. 
On  March  1, 1859,  Mr.  Walpole  (the  Home  Secretary),  i859. 
and  Mr.  Henley  (the  President  of  the  Board  of  Trade) 

*»  An.  Reg.  1858,  p.  60.  bers  of  the  exiating  House  of  Com- 

«  See  Hans.  Deb.  vol.  cliv.  p.  111.    mons  were  supporters  of  the  govern- 
In  fact,  only  one-third  of  the  mem-    ment.     Ibid.  p.  123. 
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1869.  informed  the  House  of  Commons  that  they  had  reth-ed 
from  the  ministry,  on  accoimt  of  their  objections  to  some 
of  the  provisions  of  the  government  Eeform  Bill.  Owing 
in  part  to  the  forbearance  of  their  poHtical  opponents, 
and  ako  to  a  general  disposition,  both  in  and  out  of  Parha- 
ment,  to  give  the  Conservative  ministry  a  fair  trial,  they 
were  permitted  to  carry  on  the  government  without  ob- 
struction, or  factious  opposition,  until  the  introduction 
of  this  measure.  The  scheme  of  Eeform  propounded  on 
the  part  of  the  Conservatives  excited,  however,  great 
hostility  for  various  and  widely  different  reasons.  Lord 
John  Eussell  skilfully  availed  himself  of  the  prevalent 
dissatisfaction  to  forestall  the  committal  of  the  BUI — at 
which  stage  the  ministry  expressed  their  readiness  to 
consider  any  proposed  amendments  of  detail,  and  to 
endeavour  to  make  their  measure  generally  acceptable — 
by  moving  an  amendment  upon  the  second  reading, 
condemnatory,  in  general  terms,  of  its  principle.  On 
March  31,  this  amendment  was  carried  against  the  go- 
vernment. 

On  April  4,  ministers  announced  their  intention  of 
appealing  to  the  country  by  a  dissolution  of  Parliament. 
In  communicating  this  intention  to  the  House  of  Lords, 
the  Premier  adverted  to  some  remarks  which  had  fallen 
from  Lord  Palmerston,  in  a  recent  debate  in  the  other 
House,  to  the  effect  that  the  ministry,  notwithstanding 
this  defeat, '  should  be  permitted  neither  to  retire,  nor  to 
dissolve,  nor  to  withdraw  the  Bill,'  but  should  remain  in 
their  places,  *to  do  our  bidding.'  Repudiating  the  idea 
that  he  could  consent  to  occupy  such  an  ignominious  and 
unconstitutional  position,  his  lordship  proceeded  to  enquire 
where  any  authority  could  be  found  to  justify  any  restric- 
tion upon  the  prerogative  of  the  crown  to  dissolve  Parlia- 
ment at  any  time  and  upon  any  occasion.**  He  asserted 
that  ever  since  the  memorable  case  of  1784 — '  which  re- 


*  On  April  Q,    Lord  Palmerston    Btruction  of  his  former  remarks.     See 
took  occasion  to  disclaim  thb  con-    post,  p.  156. 
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coiled  Upon  the  heads  of  its  authors — there  has  been  no  i859. 
attempt  to  interfere  with  the  prerogative  of  the  crown  to 
dissolve  Parliament  when  and  for  what  reason  it  thought 
fit/  He  then  declared  that,  with  the  unanimous  consent 
of  his  colleagues,  he  had  assumed  the  responsibility  of 
advising  the  Queen,  unless  she  preferred  to  accept  their 
resignation  of  office,  to  dissolve  the  present  Parliament, 
*  so  soon  as  it  could  be  done  consistently  with  the  dis- 
charge of  those  duties,  and  the  performance  of  that 
amount  of  business  which  is  indispensable  before  a  disso- 
lution can  take  place ; '  and  that  her  Majesty  had  been 
pleased  to  sanction  this  appeal  to  the  judgment  and  de- 
cision of  the  people.  But  in  regard  to  the  issue  upon 
which  the  ministry  would  go  the  country.  Lord  Derby 
distinctly  stated  that  it  should  be  wholly  irrespective  of 
the  merits  of  their  Eeform  Bill,  or  of  the  general  question 
of  Parliamentary  Eeform.  The  appeal  would  be  made 
'  on  a  much  larger  and  broader  question,*  as  to  whether 
the  country  would  support  the  ministry  in  whom  the 
Sovereign  had  bestowed  her  confidence,  and  who  had 
endeavoured,  by  their  public  conduct,  to  deserve  the 
confidence  which  the  House  of  Commons  had  withheld.* 
In  reply.  Lord  GranvUle,  as  leader  of  the  Opposition, 
complained  of  Lord  Derby  for  not  stating  *  exactiy  the 
policy  upon  which  the  appeal '  to  the  country  was  to  be 
made.'  On  the  same  day,  a  similar  statement  was  made 
to  the  House  of  Commons  by  the  Chancellor  of  the  Ex- 
chequer (Mr.  Disraeli).  He  remarked  that, '  ever  since  the 
commencement  of  the  session,  the  government  had  found 
itself  frequently  in  minorities,  and  that,  too,  in  many  in- 
stances, on  subjects  of  no  mean  importance.'  But  while 
r^arding  their  position  as  a  painfiil  one,  they  had  hitherto 
refirained  from  making  it  the  subject  of  a  commimication 
to  the  House,  for  various  reasons,  arising  out  of  the  state 
of  parties,  of  the  foreign  relations  of  the  crown,  and  of 


•  Hans.  Deb.  vol.  diii.  pp.  1286-1291.  '  IM,  p.  1296. 
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1869.  their  desire  to  fulfil  their  pledge  to  introduce  a  Eeform 
Bill.  But  they  considered  the  vote  on  the  second  reading 
of  that  measure  to  be  a  censure  upon  the  government, 
which  virtually  deprived  them  of  all  authority.  They 
had  accordingly  advised  the  Queen  to  dissolve  Parlia- 
ment, in  hopes  that,  by  *  recurring  to  the  sense  of  her 
people,  a  state  of  affairs  might  be  brought  about  which 
might  be  more  conducive  to  the  public  interest.'  He 
characterised  the  intended  dissolution  as  an  *  appeal  to 
the  country  on  our  personal  position.' *f  In  reply.  Lord 
Palmerston  acknowledged  the  right  of  the  government  to 
advise  the  dissolution,  saying,  *  we  recognise  the  right  of 
the  crown  upon  any  occasion  to  appeal  from  the  House 
of  Commons  to  the  country.  We  may  think  it  more  or 
less  advisable  to  make  that  appeal,  but  when  such  an 
intention  is  announced,  I  am  persuaded  that  this  House 
will  concur  with  government  in  accelerating  as  much  as 
possible  the  moment  for  dissolving,'  with  the  understand- 
ing '  that  Parliament  must  meet  at  the  earliest  moment 
at  which  the  writs  are  returnable.'  He  also  admitted 
that '  the  government  may  say  that  the  question  put  to 
the  country  is  whether  it  has  entire  confidence  in  them, 
or  whether  it  prefers  any  other  combination  of  men ; 
although  he  contended  that  practically  the  question  of 
Eeform  would  be  the  issue  that  the  country  would 
decide.*"  On  April  6,  Lord  Palmerston  entered  into 
personal  explanations  in  reply  to  what  fell  from  Lord 
Derby  on  the  4th  instant.  He  denied  the  construc- 
tion put  by  the  Premier  upon  his  remarks  on  a  former 
occasion,  and  declared  that  no  one  who  knew  anything 
of  the  British  constitution  could  question  the  prerogative 
of  the  crown,  upon  the  advice  of  responsible  ministers, 
'  to  dissolve  Parliament  at  any  period  of  the  year,  or  in 
any  state  whatever  of  the  public  business  that  they 
may  think  a  fit  opportunity  of  so  doing.'  Neverthe- 
less,   *it   is   obvious   that   the   advisers    of   the    crown 

«  Hanfl.  Deb.  voL  cliii.  pp.  1302-1307.  »»  Ibid,  pp.  1810, 1311. 
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cannot,  without  great  inconvenience  to  the  public  ser-  ^®^^- 
vice,  recommend  the  Sovereign  to  dissolve  Parliament, 
and  carry  that  recommendation  into  effect,  unless  the 
House  of  Commons  makes  itself  a  party  to  the  trans- 
action, accelerates  its  proceedings,  and  concurs  in  the  tem- 
porary expedients  which  are  necessary  in  order  to  place 
the  pubhc  business  in  a  position  in  which  a  dissolution 
would  not  be  attended  with  inconvenience.'  For  it  would 
have  been  perfectly  constitutional  for  the  House,  under 
existing  circumstances,  to  refuse  to  be  a  party  to  the 
abrupt  and  premature  termination  of  the  session,  and  to 
interpose  their  advice  between  that  tendered  to  her  Ma- 
jesty by  her  responsible  ministers  and  the  act  of  dissolu- 
tion, by  an  '  address  to  the  crown,  praying  that  it  would 
neither  dissolve  nor  prorogue  Parliament  until  the  House 
had  had  the  opportunity  of  considering  another  Eeform 
Bill,  to  be  presented  by  the  Government ;'  or  '  to  address 
the  crown  to  dismiss  the  present  ministers,'*  His  lordship, 
however,  would  not  advise  the  House  to  adopt  either  of 
these  courses,  but  thought  it  far  better  to  'accept  the 
challenge  of  her  Majesty's  ministers,  and  appeal  to  the 
sense  of  the  people '  without  delay.  Some  further  dis- 
cussion ensued  as  to  the  issue  upon  which  the  government 
intended  to  go  to  the  hustings.  The  Opposition  persisted 
in  asserting  that  the  issue  for  the  country  to  decide  was 
the  propriety  of  their  Eeform  policy ;  but  the  Home 
Secretary  (Mr.  Sotheran-Estcourt)  maintained  that  'the 
real  question  at  issue  for  the  country  to  consider  was 
whether  the  government  should  be  carried  on  by  the 
present  ministers,  or  whether  power  should  be  transferred 
to  other  hands. '^'  The  prorogation  of  Parliament  took 
place  on  April  19,  1859,  and  the  dissolution  on  the 
23rd.  The  new  ParUament  assembled  on  May  31. 
On  the  motion  for  an  Address  in  answer  to  the  speech 

*  Hans.  Deb.  voL  cliii.  p.    1415.  the  issue  which  the  Derby  govern - 

And  see  SirG.  Grey's  remarks  on  this  ment  put  to  the  people,  and  which 

point,  p.  1419.  was  decided  against  them.     See  ibid. 

J  Ilnd,  p.  1429.    This  was  in  fact  vol.  cliv.  pp.  Ill,  147. 
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from  the  throne,  an  amendment  was  proposed,  in  the 
House  of  Commons,  on  Jime  7,  representing  that  the 
present  advisers  of  her  Majesty  did  not  possess  the  con- 
fidence of  this  House,  or  of  the  country.  After  three 
nights'  debate,  the  amendment  was  carried,  by  a  majority 
of  13.  The  division  upon  this  question  was  the  largest 
on  record.  There  were  638  members  present  out  of  654.^ 
The  ministry  thereupon  immediately  resigned  office ;  but 
their  resignation  was  not  formally  annoimced  to  both  Houses 
until  June  17.^  At  this  juncture  the  queen  first  com- 
missioned Earl  Granville  to  form  a  ministry,  but  as  soon 
as  that  nobleman  found  '  that  a  better  and  a  stronger 
arrangement  might  be  made,  he  at  once  requested  her 
Majesty  to  absolve  him  from  the  task.'"^  Lord  Palmerston 
was  then  commanded  to  undertake  it. 

24.  Lord  PalmerstorCs  Second  Administration. — 1859. 

1859.  0^   Z\mQ  17,  the  Houses  were  informed  that  Lord 

Palmerston  had  been  empowered  to  form  an  administra- 
tion. On  June  22,  the  new  writs  were  ordered;  and  an 
adjournment  took  place  until  the  30th  instant,  on  which 
day  the  new  Premier  made  his  ministerial  statement  to 
the  House  of  Commons.  This  ministry  lasted  for  upwards 
of  six  years,  and  was  finally  broken  up  by  the  death  of 
Lord  Palmerston,  which  occurred  on  October  18,  1865. 

25.  Earl  Russell's  Second  Administration. — 1865. 

1866.  A  few  days  after  the   decease  of  the  veteran  Lord 

Palmerston,  which  occurred  on  October  18,  1865,  being 
within  two  days  of  the  completion  of  his  eighty-first  year. 
Earl  Eussell,  the  Secretary  of  State  for  Foreign  Affairs,  and 
the  most  experienced  and  prominent  member  of  the  ad- 
ministration, who  had  already  once  before  filled  the  office 

•^  Hans.  Deb.  vol.  div.  p.  416.  An.    428,  431. 
Reg.  1869.     Chronicle,  p.  81.  »  Ibid.  p.  467. 

^  Hans.  Deb.  toI.  cliv.  pp.  422, 
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of  Premier,  was  called  upon  by  the  queen  to  assume  that 
position.  The  lead  of  the  House  of  Commons  was  assigned 
to  Mr.  Gladstone,  the  Chancellor  of  the  Exchequer.  A 
few  minor  alterations  were  made  in  the  personnel  of  the 
government,  and  two  new  members  introduced  therein, 
namely,  Mr.  Forster,  as  Under-Secretary  of  the  Colonies, 
and  Mr.  Goschen,  first  as  Vice-President  of  the  Board  of 
Trade,  and,  after  a  few  weeks,  as  Chancellor  of  the 
Duchy  of  Lancaster,  with  a  seat  in  the  cabinet."  Other- 
wise, the  political  character  of  the  new  ministry  resembled 
that  of  Lord  Palmerston,  although  in  the  loss  of  that  gifted 
and  popular  statesman  it  failed  to  acquire  the  same 
amount  of  confidence  and  respect  from  the  various  parties 
into  which  the  House  of  Commons  was  divided.  Three 
months  before  Lord  Palmerston's  death,  a  general  election 
had  taken  place,  and  the  returns  to  the  new  Parliament 
appeared  to  have  somewhat  added  to  the  strength  of 
ministers,  and  to  have  given  them  a  majority  of  about 
seventy  over  their  poHtical  opponents. 

A  Eeform  Bill  was  promised  in  the  speech  from  the  i^^e. 
throne,  at  the  opening  of  Parliament.  Some  delay  oc- 
curred in  the  production  of  this  measure,  and  when  at 
length  it  was  brought  in,  it  consisted  of  a  part  only  of  the 
government  scheme,  in  the  shape  of  a  Bill  for  the  reduc- 
tion of  the  franchise.  It  was  stated  that  the  necessary  com- 
plement, of  a  BUI  for  the  re-distribution  of  seats,  would  not 
be  introduced  until  the  following  session.  This  arrange- 
ment produced  great  dissatisfaction  in  the  House,  and 
ministers  were  at  length  obliged  to  bring  in  their  Seats 
Bill  without  further  delay,  in  order  that  the  complete 
scheme  of  Eeform  might  be  discussed  in  Committee  of  the 
whole  House.  After  several  minor  discomfitures  on  the 
question  of  Eeform,  ministers  were  defeated  on  May  28, 
on  a  motion,  which  was  carried  against  them,  for  an  in- 
struction to  the  committee  on  the  BUI  to  provide  therein 

"  Aunual  Register;  lti65,  p.  159. 
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for  the  better  prevention  of  bribery  and  corruption  at 
elections."*  They  were  again  defeated,  in  committee,  on 
June  18,  by  a  resolution  to  amend  the  5th  clause  (con- 
cerning the  occupation  franchise  for  borough  voters)  by 
striking  out  the  words  '  clear  yearly,'  with  a  view  to 
the  insertion  of  *  ratable '  instead  thereof"  Eegarding 
this  decision  as  equivalent  to  a  vote  of  want  of  confidence, 
ministers  immediately  tendered  their  resignations.  The 
queen  was,  at  the  time,  at  Balmoral  Castle,  in  Scotland,  a 
circumstance  which  occasioned  some  delay.  But,  on 
learning  the  intentions  of  ministers,  her  Majesty  expressed 
her  desire  that  they  would  not  persist  in  retiring  from 
office  in  the  existing  state  of  public  affairs,  especially  upon 
the  Continent — where  a  war  between  Austria,  Italy,  and 
Prussia,  was  on  the  eve  of  taking  place — and  declared  her 
opinion  that  a  mere  defeat  upon  a  question  of  detail,  which 
was  capable  of  adjustment,  did  not  call  for  such  serious 
consequences.  In  deference  to  this  opinion  the  matter 
remained  in  abeyance  until  the  queen,  on  her  return  from 
Scotland,  should  be  able  to  confer  personally  with  her 
ministers.  On  June  26,  the  Premier  and  the  Chancellor 
of  the  Exchequer  had  an  audience  with  the  queen,  at 
Windsor  Castle,  at  which  her  Majesty  was  informed  that 
ministers  persevered  in  tendering  their  resignations.  They 
were  accordingly  accepted  ;  and  full  explanations  of  the 
grounds  of  their  retirement  from  office  were  given,  on 
that  day,  to  both  Houses  of  Parliament.  Earl  Eussell's 
statement,  in  the  House  of  Ijords,  gave  rise  to  speeches 
from  Earls  Derby,  Granville,  and  Grey,  upon  the  minis- 
terial crisis.  Mr.  Gladstone's  statement,  in  the  House  of 
Commons,  ehcited  no  remarks  from  any  other  member. 

26.  Earl  of  Derby's  Third  Administration, — 1866. 

1866.  On  June  28,  the  House  of  Commons  was  informed  that 

the  Earl  of  Derby  had  received  the  queen's  commands  to 

o  Hans.  Deb.  vol.  clxxxiii.  p.  1344.  p  Ibid.  vol.  clxxxiv.  p.  689. 
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form  an  administration.**  Adjournments  of  both  Houses  isee. 
took  place  from  time  to  time,  until  July  6,  when  new 
writs  were  moved  for  in  the  House  of  Commons  on  behalf 
of  the  incoming  administration.  But  no  observations  were 
made  upon  this  occasion.  On  Monday,  July  9,  however, 
the  new  premier,  the  Earl  of  Derby,  made  his  ministerial 
statement  to  the  House  of  Lords.  He  said  it  had  been 
the  wish  of  the  Queen,  and  his  own  endeavour,  that  he 
should  be  able  *to  form  a  government  composed,  no 
doubt,  in  the  main,  from  the  Conservative  party,  but 
formed  on  an  enlarged  basis,  capable  of  including  within 
it  some  persons  either  opposed  to  us,  or  who  had  been 
supporters,  or  even  members,  of  the  late  government.' 
By  *  enlarged  basis '  his  lordship  meant,  '  enlarged,  not  as 
to  principles,  but  as  to  persons,*  and  not  *  a  government 
of  coalition ; '  by  which  he  understood  *  a  government  of 
men  of  different  parties,  in  which  each,  to  a  greater  or 
less  extent,  sacrifices  his  individual  opinions  for  the  pur- 
pose of  obtaining  united  political  strength.'  Being  un- 
successful in  his  attempt  to  obtain  any  such  *  extraneous 
aid,'  Earl  Derby  proceeded  to  form  a  ministry  from  the 
ranks  of  the  Conservative  party,  which  was  accepted  by 
the  Queen.  His  lordship  then  explained  the  general 
principles  upon  which  he  proposed  to  carry  on  the  go- 
vernment. He  was  followed  by  Earl  Eussell,  who  com- 
mented upon  one  or  two  topics  of  the  premier's  speech  ; 
but  no  further  discussion  took  place.'  After  the  return 
of  the  new  ministers,  who  had  vacated  their  seats  in  the 
House  of  Commons  by  accepting  office,  the  business  of 
the  session  was  brought  to  a  speedy  termination,  and 
ParUament  was  prorogued  upon  August  10.  Although 
the  Conservative  party  was  in  an  acknowledged  minority 
in  the  House  of  Commons,  ministers  met  with  no  factious  or 
ungenerous  opposition  in  winding  up  the  pubUc  business. 


1  But  it  was  on  Tuesday,  June  2Q,    form  a  ministry.      Hans.  Deb.  vol. 
thai  the  Queen  intimated  her  desire    clzxziv.  p.  734. 
to  the  Earl  of  Derby  thai  he  should        '  Ibid,  pp.  726—760. 
VOL.  I.  M 
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CHAPTER  IV. 

THE  SOVBBEIGN. 

The  supreme  executive  authority  of  the  state  in  all  Sapremacy 
matters,  civil  and  military,  together  with  jurisdiction  and  govereign, 
supremacy  over  aU  causes  and  persons  ecclesiastical  in 
the  realm,  belongs  to  the  sovereign  of  the  British  Empire, 
by  virtue  of  his  kingly  office ;  for  he  is  the  fountain  of 
all  state  authority,  dignity,  and  honour,  and  the  source 
of  all  political  jurisdiction  therein.  He  is  also  the  head 
of  the  Imperial  Legislature,  which  derives  its  existence 
from  the  crown,  and  a  component  part  of  every  local 
legislature  throughout  his  dominions.  In  all  that  con- 
cerns the  outward  Ufe  of  the  empire,  and  its  relations 
with  other  countries  or  provinces,  the  sovereign  is  the 
visible  representative  of  the  state.  It  is  his  especial  pre- 
rogative to  declare  war  and  to  make  peace,  and  also  to 
contract  alliances  with  foreign  nations. 

Preeminence,  perfection,  and  perpetuity  are  acknow-  Perpetuity 
ledged  attributes  of  the  Crown  of  England  in  its  poUtical  ?J^^^°^" 
capacity.  The  crown  is  hereditary,  but  in  the  eye  of 
the  law  *  the  king  never  dies.'  The  decease  of  a  reigning 
monarch  is  usually  termed  his  demisfe ;  which  signifies 
that,  in  consequence  of  the  disunion  of  the  king's  natural 
body  from  his  body-poUtic,  the  kingdom  is  transferred 
or  demised  to  his  successor,  and  so  the  royal  dignity 
remains  perpetual.* 

After  their  accession  to  the  throne  in  the  natural  order, 
the  sovereigns  of  England  are  consecrated  to  their  high 


■  Broom's  Legal  Maximfl;  4ih  ed.  pp.  48,  51. 
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Corona-      office  in  the  solemnity  of  a  royal  coronation  at  West- 
*^^°-  minster  Abbey.    This  rite  is  performed  by  the  Archbishop 

of  Canterbury,  assisted  by  other  prelates  of  the  English 
Church,  in  the  presence  of  the  nobility.  By  this  solemn 
act  the  Divine  sanction  is  imparted  to  the  English  mon- 
archy, and  the  whole  fabric  of  our  political  and  social 
order  is  strengthened  and  confirmed.** 
Personal  From  the  supreme  dignity  and  preeminence  of  the 
bUityofthe  crown,  it  naturally  follows  that  the  king  13  personally 
sovereign,  amenable  to  no  earthly  tribunal  whatsoever,  because  all 
tribunals  in  the  realm  are  presumed  to  derive  their  autho- 
rity from  him,  and  none  are  empowered  to  exercise 
authority  or  jurisdiction  over  him.  The  royal  persoh, 
moreover,  is  by  law  sacred  and  inviolable,  and  the 
sovereign  is  personally  irresponsible  for  all  acts  of 
govenmient.'' 
HiBsubjec-  But  whilc  the  power  of  the  sovereign  is  supreme  in 
11^  ^  ^^  point  of  jurisdiction,  it  is  neither  absolute  nor  unhmited 
in  extent ;  for  it  is  a  maxim  of  the  common  law,  that  al- 
though the  king  is  under  no  inan,  yet  he  is  in  subjection 
to  God  and  the  law,  for  the  law  makes  the  king.*  And 
though  the  monarch  is  not  personally  responsible  to  any 
human  tribunal  for  the  exercise  of  the  functions  of  royalty, 
yet  these  functions  appertain  to  him  in  his  political  capa- 
city, are  regulated  by  law,  and  must  be  discharged  for  the 
public  welfare,  and  not  merely  to  gratify  his  personal 
inclinations.  For  the  king  is  bound  to  govern  his  people 
according  to  law.* 
Succession  Successiou  to  the  Crowu  of  England  has  always  been 
hereditary ;  but  even  this  right  is  held  subject  to  limita- 


io  the 
Crown, 


*  See  Bagehot  on  the  Enpr.  Const,  see  in  De  Lolme,  book  i.  chap.  Tiii., 
in  Fortnightly  Review,Aug.  16, 1866,  the  manner  in  which  the  several 
pp.  100,  108.  prerogatives  of  the  crown  are  limited 

«  Broom's  Legal  Maxims,  4th  ed.  and    restrained    by  law,  and  their 

p.  54 ;  Rowyer,  Const.  Law,  pp.  134-  exercise  subjected  to  the  general  con- 

140 ;  Atkinson's  Papinian,  p.  33.  trol  of  Parliament.      See  also  pod, 

«  Broom's  Legal  Maxims,  p.  48.  Chap.  V.,    On    the  Royal  Preroga- 

•  Broom,  Const  Law,  p.  63.    And  tivo  in  connection  with  Parliament 
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tion  and  control  by  the  High  Court  of  Parliament.  For- 
merly the  crown  went  to  the  next  heir ;  but  since  the  Act 
of  Settlement  the  inheritance  is  conditional,  being  limited 
to  heirs  of  the  body  of  the  Princess  Sophia  of  Hanover, 
being  Protestant  members  of  the  Church  of  England,  and 
married  only  to  Protestants.' 

As  a  pledge  and  security  for  the  rightful  exercise  of  Responri- 
every  act  of  royal  authority,  it  is  required  by  the  constitu-  mlnwtew 
tion  that  the  ministers  of  state  for  the  time  being  shall  ^'  ^^  ^^ 
be  held  responsible  to  Parliament  and  to  the  law  of  the 
land  for  all  public  acts  of  the  crown.  This  responsibility, 
moreover,  is  not  merely  for  aflairs  of  state  which  have 
been  transacted  by  ministers  in  the  name  and  on  the 
behalf  of  the  crown,  or  by  the  king  himself  upon  the 
advice  of  ministers,  but  it  extends  to  measures  that  might 
possibly  be  known  to  have  emanated  directly  from  the 
sovereign.  If,  then,  the  sovereign  command  an  unlawful 
act  to  be  done,  the  offence  of  the  instrument  is  not  there- 
by indemnified ;  for  though  the  king  is  not  personally 
subject  to  the  coercive  power  of  the  law,  yet  in  many 
cases  his  commands  are  under  its  directive  power,  which 
makes  the  act  itself  invalid  if  it  be. unlawful,  and  so 
renders  the  instrument  of  its  execution  obnoxious  to 
punishment.*  The  personal  command  of  the  king,  says 
Lord  John  EusseU,  is  no  excuse  for  a  wrong  administra- 
tion of  power.  Lord  Danby  was  impeached  for  a  letter 
which  contained  a  postscript  in  the  king's  own  hand, 
declaring  that  it  had  been  written  by  his  order.  And 
although  the  king  is  the  fountain  of  justice,  a  commitment 
by  his  own  direction  has  been  held  to  be  void,  because 
there  was  no  minister  responsible  for  it.**    In  a  constitu- 

'  12  &  13  Will.  m.  c.  2.  supply  any  ordinary  means  of  punish- 

<  Broom's  Legal  Maxims,  p.  64  ing  an  illegal  act  done  by  the  king*s 

'  A  king,  however  limited  his  powers  own     hands.' — JE,   A,  Preemanf   in 

may  be,  is,  in  all  modem  constitu-  National  Review,  November  1864, 

tions,  personally  irresponsible.    His  p.  6 ;    and    see    Cox,    £ng.    Govt 

command  is  no  justincation  of  any  pp.  80,  408-416. 

illegal  act  done  oy  another,  but  no  ^  Russell,  £ng.  Const,  p.  159.  See 

constitutional    monarchy    seems   to  Broom,  Const.  Law,  pp.  244, 246,615. 
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tional  point  of  view,  so  universal  is  the  operation  of  this 
rule,  that  there  is  not  a  moment  in  the  king's  life,  from  his 
accession  to  his  demise,  during  which  there  is  not  some 
one  responsible  to  Parliament  for  his  public  conduct; 
and  '  there  can  be  no  exercise  of  the  crown's  authority 
for  which  it  must  not  find  some  minister  willing  to  make 
himself  responsible/'  Accordingly,  whenever  the  royal 
sign-manual  is  used,  it  is  necessary  that  it  should  be 
countersigned  by  a  responsible  minister,  for  the  purpose 
of  rendering  it  constitutionally  vaUd  and  authoritative.^ 

If  a  peer  of  the  realm  desire  to  avail  himself  of  his 
privilege  of  peerage  to  soUcit  an  audience  of  the  sove- 
reign, to  make  any  representations  on  public  affairs,  it  is 
necessary  that  he  should  apply  for  an  interview  through 
the  medium  of  the  Secretary  of  State  for  the  Home 
Department.^     And  all  letters  or  reports  on  public  affairs 
Communi-  intended  for  the  government  of  Great  Britain  must  be 
forefg^*^   addressed  to   the  king's  minister,  not  to  the  sovereign 
powers, &C.  personally;   that  is  to  say,  to  the  secretary  of  state  to 
mini^rs.    whosc  department  their  subject-matter  would  properly 
belong.'    . 

"Wlien  Napoleon  Bonaparte  was  First  Consul  of  France,  he  dis- 
regarded this  constitutional  rule,  and  addressed  a  letter  containing 
proposals  of  peace  between  France  and  England  to  the  king  himself ; 
but  it  was  acknowledged  and  answered  by  the  Foreign  Secretary. 
If  it  were  fitting  that  the  sovereign  should  receive  such  a  communi- 
cation without  the  interposition  of  a  minister,  there  would  be  no 
reason  why  he  should  not  deal  with  it  on  his  own  authority.™ 

In  1810  a  violation  of  this  rule  was  made  the  subject  of  par- 
liamentary inquiry.     Lord  Chatham,  being  at  the  time  a  privy 


*  See  Lords  Erskine  and  Holland's  p.  1486.   The  sovereign's  signature  is 

speeches,    in   Hans.     Deb.    vol.    ix.  first  appended,  afterwards  that  of  the 

Sp.  363,  414;   Mr.  Adam's  speech,  secretary  of  state.     Kep.  Com.    on 

nd.  vol.  x\\,  p.  8***» ;  Sir  11.  Nico-  Pub.  Accounts,  1866,  Ev.  2086,  2185. 
las.  Pro.  PrivT  Coun.  vol.  vi.  p.  cc. ;        *  Hans.  Deb.  vol.  clxxx.  p.  340. 
and  Grey's   Pari    Govt.,   new    ed.        *  Lord    John  Russell,  tto.,   vol. 

p.  326  n.  cxxx.  p.  190. 

J  Park,  Lectures  on  the  Dogmas        "^  Canning    and    his    Times,    by 

of  the  Constitution,  p.  33 ;  Sir  G.  C.  Stapleton,  p.  47. 
Lewis,    in  Hans.   Deb.    voL    clxv. 
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cooncillor  and  a  cabinet  minister,  accepted  the  post  of  commander  official  re- 
ef the  expedition  to  the  Scheldt.     On  his  return  to  England,  he  ports  to  be 
presented  to  the  king,  at  a  private  interview,  a  narrative,  drawn  up  S!    ^i^  ^^ 
by  himself,  of  the  conduct  of  the  expedition,  in  which  he  criminated  miniBter. 
one  of  his  colleagues  in  the  ministry,  and  brought  serious  charges 
against  an  admiral  who  had  been  employed  conjointly  with  himself 
in  the  expedition.      He  did  this  unknown  to  any  other  cabinet 
minister,  and  requested  the  king  not  to  communicate  the  paper  to 
anyone,  at  least  for  a  time.     The  document  remained  in  the  king's 
possession  for  nearly  a  month,  when  Lord  Chatham  asked  to  have 
it  returned  to  him,  in  order  that  he  might  make  some  alterations  in 
it.     Upon  receipt  of  the  paper.  Lord  Chatham  expunged  a  paragraph 
thereiu,  and  returned  it  to  his  Majesty.     When  the  narrative  again 
reached  his  hands,  the  king  directed  ^at  it  should  be  forwarded  to 
the  Secretary  of  State,  for  the  purpose  of  making  it  an  official  paper. 
It  was  afterwards  transmitted  to  the  House  of  Commons,  when  its 
peculiar  history  transpired."     The  House  called  for  the  attendance 
of  Lord  Chatham  at  the  bar,  and  questioned  him  as  to  whether  he 
had,  on  any  other  occasion,  made  such  a  communication  to  the  king ; 
but  he  reftised  to  answer,  and,  being  a  peer,  could  not  be  compelled 
to  do  so.     Whereupon,  on  February  23,  on  motion  of  Mr.  Whit- 
bread,  the  House  agreed  to  an  address  to  the  king  (on  division, 
against  ministers),  praying  for  copies  of  aU  reports  or  papers  at  any 
time  submitted  to  his   Majesty  by  Lord  Chatham  relative  to  the 
expedition  to  the  Scheldt.      During  the  debate  Lord   Chatham's 
conduct  was  strongly  reprobated  by  Mr.  Canning  and  other  con- 
stitutional authorities,  who  contended  that  whilst  his  lordship,  as  a 
member  of  the  cabinet,  was  equally  responsible  with  the  rest  of  his 
colleagues  for  the  wisdom  or  policy  of  the  said  expedition,  yet  that 
in  his  capacity  of  commander  he  was  responsible   to  the  king, 
through  the  secretary  of  state ;  and  that  he  was  bound  to  present 
his  report  through  the  regular  constitutional  channel — ^namely,  the 
secretary  of  state,  or  the  commander-in-chief  of  the  army.     His 
position  was  compared  with  that  of  a  minister  at  a  foreign  court, 
who,  on  being  appointed  to  office  under  the  royal  sign-manual,  is 
always  formally  instructed  to  conform  to  the  orders  and  correspond 
with  the  secretary  of  state  through  whom    he  has  received  his 
appointment.     Lord  Chatham's  instructions  had  been  similarly  pre- 
pared, and  there  was  nothing  in  his  peculiar  position  of  privy 
councillor  and  cabinet  minister  to  justify  his  passing  by  the  secre- 
tary of  state,  in  communicating  with  his  Majesty  upon  a  public 
matter.**     In  reply  to  their  address,  the  king  made  known  to  the 
House  of  Commons  the  circumstances  under  which  he  had  received 


»  Pari  Deb.  voL  xv.  p.  482.  •  Ibid.  p.  681. 
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Lord  Chatham's  commniiicaiion,  and  stated  that  no  other  reports  or 
papers  concerning  the  Scheldt  expedition  had  been  presented  to  him 
by  that  nobleman.P  On  March  2  Mr.  Whitbread  submitted  to  the 
House  resolutions  of  censure  upon  Lord  Chatham  for  his  uncon- 
stitutional conduct.  The  previous  question  was  proposed  thereupon, 
on  the  part  of  the  administration,  and  negatiyed.  But  an  amend- 
ment, proposed  hj  Mr.  Canning,  modifying  the  terms  of  censure, 
was  accepted  by  Mr.  Whitbread,  and  agreed  to  by  the  House.  It 
was  then  moYed  that  the  resolutions  be  communicated  to  the  king ; 
but  the  opinion  being  generally  entertained  that  the  sense  of  the 
House  in  regard  to  this  transaction  had  been  sufficiently  expressed 
by  the  recording  of  the  resolutions  upon  the  journals,  and  that  it 
would  not  be  consistent  with  the  dignity  of  the  House  to  proceed 
any  farther  in  the  matter,  this  motion  was  withdrawn.^  La  conse- 
quence of  this  vote  of  the  House,  Lord  Chatham  retired  from  the 
ministry,  and  was  succeeded  as  Master- General  of  the  Ordnance  by 
Lord  Mulgrave.  A  month  elapsed  after  the  formal  resignation  of 
Lord  Chatham  before  his  successor  was  appointed,  daring  which 
interval,  as  is  customary  in  respect  to  patent  offices,  his  lordship 
continued  to  discharge  the  duties  of  the  situation ;  abstaining,  how- 
ever, from  advising  in  the  cabinet,  and  from  attending  upon  his 
Majesty  with  official  reports,  <&c.  Nevertheless,  his  continuing  to 
perform  official  duty,  under  the  peculiar  circumstances  of  his 
position,  gave  rise  to  remarks  in  the  House  of  Commons.'  But  the 
constitutional  law  which  he  had  infringed  had  been  sufficiently 
vindicated  by  his  enforced  retirement  from  office,  and  any  ftirther 
proceedings  would  have  been  unnecessary .• 

Secreuiy  The  recogiiised  channel  of  approach  to  the  person  of 
of  state.  jj^g  sovereign  is  by  means  of  a  secretary  of  state,  and 
it  is  through  such  an  officer  that  the  royal  pleasure  is 
communicated  in  regard  to  acts  of  government.  When- 
ever the  sovereign  is  temporarily  absent  from  his  usual 
places  of  residence,  it  is  necessary  that  a  secretary  of 
state  should  be  in  attendance  upon  hira ;  and  at  every  inter- 
view between  the  sovereign  and  the  minister  of  any  foreign 
court,  it  is  the  duty  of  the  Secretary  of  State  for  Foreign 
Affairs  to  be  present.  Private  communication  between  a 
king  of  England  and  foreign  ministers  is  contrary  to  the 


p  Pari.  Deb.  vol.  xv.  p.  G02.  •  Knight's  Hist,  of  England,  voL 

"  iWii.  vol.  xvi.  p.  12.*  vii.  p    ''"''     r^Ji^..^.    t».        _i    __^-_- 

Ibid.  p.  785.  p.  32 
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spirit  and  practice  of  the  British  constitution.  George  TTT. 
invariably  respected  this  rule.  During  the  reign  of  his 
successor  it  was  not  so  strictly  adhered  to ;  but  upon  the 
appointment  of  Mr.  Canning  as  foreign  secretary,  he  re- 
stored and  maintained  the  constitutional  usage.* 

While  the  sovereign,  as  the  fountain  of  justice  and  the  The  king 
source  of  all  political  authority  and  jurisdiction  in  the  ^^^  ^' 
realm,  is  presumed  to  be  personally  present  in  every  court  through  a 
of  law,  and  especially  in  the  High  Court  of  Parhament,  ™^°^^*^- 
justice  must  be  dispensed  and  laws  enacted  in  the  king's 
name,  in  strict  conformity  to  the  laws,  usages,  and  customs 
of  the  constitution.  And  by  the  common  law  itself,  and 
more  especially  since  the  formal  recognition  of  the  doctrine 
of  ministerial  responsibility,  the  sovereign  of  England  is 
constitutionally  debarred  from  the  public  exercise  of  any 
functions  of  royalty,  except  such  as  are  necessary  to 
express  the  royal  pleasure  in  regard  to  acts  of  state 
which  have  been  advised  or  concurred  in  by  constitu- 
tional ministers.  For  example,  although  in  the  eye  of 
the  law  the  king  is  always  present  in  all  his  courts,  he  is 
not  above  the  law,  and  cannot  personally  assume  to 
decide  any  case,  civil  or  criminal,  but  must  do  so  by  his 
judges."  And  when  any  judicial  act  is  by  any  Act  of 
Parliament  referred  to  the  king,  it  is  understood  to  be 
done  in  some  court  of  justice  according  to  the  law/  And 
though  the  sovereign  may  be  present  in  the  House  of 
Lords  at  any  time  during  the  deliberations  of  that  House, 
seated  upon  the  throne,  yet  he  may  not  interfere  or  take 
part  in  any  of  its  proceedings,  except  when  he  comes 
in  state  for  the  exercise  of  the  royal  prerogatives.  Up 
to  the  reign  of  Queen  Anne  it  was  customary  for  the 
sovereign  to  attend  debates  in  the  House  of  Lords  as  a 


*  Stapleton,  Canning  and  his  Times^  Fischel,  Eng.  Const,   p.  238;    and 

p.  433.  Lord  Camden's  Judgment  in  Ship- 

"  Broom's  Const.  Law^  pp.  145-  ley's  case,  wherein  the  king  had  been 

148.  ap{>ealed  to^  as  visitor  of  a  coUego 

"  Stephen's  Blackstone,    toI.    ii.  which  was  a  royal  foundation, 
p.  483 ;  2  Co.  Inst.  p.  186 ;   and  see 


bility. 
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spectator,  and  his  presence  was  duly  recorded  in  the  jour- 
nals ;  but  since  the  accession  of  George  L  this  questionable 
practice,  which  might  be  used  to  overawe  the  assembly 
and  influence  their  debates,  has  been  wisely  discontinued^ 
And  although  the  king  is  the  acknowledged  head  of  the 
mihtary  forces  of  the  empire,  no  EngUsh  monarch  has 
taken  the  field  in  person  since  the  siege  of  Dettingen  by 
George  11.  'A  contrary  practice,'  says  a  recent  writer 
on  the  English  Constitution,  'would  not  accord  with 
modem  parliamentary  usage.'* 
Develop-  The  great  principle  of  ministerial  responsibility  for 
mL^teriai  ^very  act  of  sovereignty,  and  its  legitimate  result,  in 
responsi-  limiting  the  personal  action  of  the  sovereign  in  state  afiairs 
to  formal  and  representative  occasions,  is  a  natural  con- 
sequence of  the  system  of  parliamentary  government 
which  was  established  by  the  Revolution  of  1688.  It  is 
based  upon  the  fundamental  doctrine  that  the  king  him- 
self '  can  do  no  wrong,'  a  maxim  the  true  meaning  of 
which  has  been  discussed  in  a  former  chapter/  The 
doctrine  of  ministerial  responsibiUty  has  been  contended 
for,  more  or  less  emphatically,  from  an  early  period ; 
although  we  do  not  find  it  distinctly  asserted,  according 
to  the  modem  interpretation  of  it,  until  the  reign  of 
George  11.'  During  the  earlier  part  of  the  reign  of 
George  HI.  this  doctrine  continued  in  an  unsettled  state. 
In  1770  we  find  Dr.  Johnson,  who  was  a  professed 
Tory,  arguing  that  '  a  prince  of  ability  might  and  should 
be  the  directing  soul  and  spirit  of  his  own  adminis- 
tration— in  short,  his  oion  minister^  and  not  the  mere 
head  of  a  party ;  and  then,  and  not  till  then,  would  the 
royal  dignity  be  sincerely  respected.'*  This  passage 
seems  to  claim  for  the  king  that  he  should  govern  as  well 
as  reign.  In  Eussell's  'Memorials  of  Fox,'  under  the 
date  of  1778,  it  is  stated  that  about  this  time  Lord  George 

»  May,  Pari.  Plrac.  ©d.  1863,  p.  426.        ■  Ante,  p.  41.    And  see  further  on 

»  Fiflchel,  Eng.  Const  p.  189.  this  subject,  Vol.  11.  c.  1. 

y  See  ante,  p.  40.  •  Boswell's  Johnson,  voLiii.  p.  131. 
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Germaine  asserted  in  the  House  of  Commons  '  that  the 
king  was  his  own  minister^  which  Charles  Fox  took  up 
admirably,  lamenting  that  his  Majesty  was  his  onm  un* 
advised  minister'^  But,  as  we  have  already  seen  in  our 
introductory  survey  of  the  history  of  parhamentary  go- 
vernment, the  Whigs  and  Tories  at  this  time  differed 
radically  in  their  ideas  upon  this  point,  and  neither  party 
held  what  is  now  considered  to  be  sound  doctrine  on  the 
subject.  The  Whigs  arrogated  to  themselves  the  right  of 
nominating  all  the  king's  ministers,  not  excepting  the 
prime  minister;  whilst  the  Tories,  going  to  the  other 
extreme,  claimed  for  the  king,  on  his  own  personal  re- 
sponsibility, the  right  to  select  all  the  persons  who  should 
govern  the  state.*  With  these  discordant  ideas  and  rival 
claims,  which  are  now  admitted  by  all  parties  to  be 
equally  untenable,  it  is  no  wonder  that  the  true  principles 
of  government  should  have  been  so  frequently  disregarded 
on  every  side.  Ere  long,  however,  they  were  amply 
vindicated.  During  the  memorable  debates  of  1807,  when 
the  king  dismissed  his  ministers  because  they  refused  to 
sign  a  pledge  which  he  had  no  right  to  exact  of  them, 
more  intelligent  and  enlightened  opinions  as  to  the  rela- 
tive position  of  the  king  and  his  ministers  were  expressed 
by  all  the  leading  statesmen  in  Parhament,  of  every  creed. 
On  this  occasion  we  find  it  distinctly  enunciated  as  in- 
controvertible maxims  :  '  1.  That  the  king  has  no  power, 
by  the  constitution,  to  do  any  public  act  of  government, 
either  in  his  executive  or  legislative  capacity,  but  through 
the  medium  of  some  minister,  who  is  held  responsible  for 
the  act ;  2.  That  the  personal  actions  of  the  king,  not 
being  acts  of  government,  are  not  under  the  cognisance 
of  law.'*  This  is  now  universally  accepted  as  sound 
doctrine.  

*  Ruflseirs  Fox,  voL  i.  p.  203.  *  Lord  Selkirk,  in  Houae  of  Lords, 

<  Ante,  p.  69;  and  see  Edinb.  Be-  Pari.  Deb.   vol.  ix.  p.  881 ;  and  Mr. 

view    for  1811,  an   article  by  Mr.  Adam,  in  House  of  Commons,  Und, 

Allen,  the  well-known  writer  on  the  vol.  xvi.  p.  2**** ;  and  see  Maley's 

Royal  Prerogative.  William  iV.  vol  ii.  p.  134. 
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The  kingly      But  if  the  cxercise  of  personal  power  by  the  sovereign 
flSioiL^     ^^  ^^^^  limited  and  circumscribed,  it  may  be  thought 
that  the  monarchy  of  England  exists  only  in  name,  and 
that  the  authority  of  the  king  is  a  mere  legal  fiction,  to 
express  the  dominion  exercised  by  certain  public  func- 
tionaries who  have  obtained  possession  of  supreme  power. 
Such  an  idea  is  very  erroneous  ;  for  while  the  usages  of 
the  constitution  have  imposed  numerous  restrictions  upon 
the  crown  in  the  conduct  of  state  affairs,  these  restrictions 
have  been  established  to  secure  good  government  and  to 
protect  the  Hberty  of  the  subject,  and  not  with  a  view  to 
reduce  the  authority  of  the  crown  to  a  nulUty. 
Personal         Bcforc  attempting  to  define  the  nature  and  limit  of  the 
govern-      authority  which  may  be  rightfully  exercised  by  a  reigning 
ment  since  mouarch,  it  may  be  profitable   to  glance  over  a  few 
Anne's       examples  indicative  of  the  extent  of  interference  in  affairs 
"*^'        of  state  which  has  been  claimed  and  exercised  by  English 
sovereigns  since  the  accession  of  the  House  of  Hanover. 
Our  illustrations  upon  a  subject  so  delicate,  and  upon 
which  so  little  is  recorded,  will  necessarily  be  very  few. 
Nevertheless,  they  may  serve  to  mark  the  growth   of 
popular  opinion  on  the  subject,  and  to  show  how  much, 
in  this  as  in  other  matters,  depends  upon  the  force  of 
individual  character. 
Queen  The  dogma  of  the  impersonality  of  the  sovereign  is  the 

offspring  of  the  Eevolution  of  1688,  although,  as  we  have 
already  seen,*  it  found  no  favour,  either  in  theory  or 
practice,  in  the  eyes  of  William  IH.  It  began  to  be 
asserted  as  a  constitutional  principle  in  the  reign  of 
Queen  Anne,  who,  unlike  the  great  EUzabeth,  had  no 
special  administrative  capacity,  although  she  clung  to  the 
exercise  of  power  with  great  tenacity.  The  weakness 
and  inexperience  of  a  female  sovereign,  combined  with 
the  acknowledged  necessity  for  governing  by  means  of  a 
ministry  acceptable  to  Parliament,  gave  increased  weight 

•  Ante,  p.  44. 


Anne. 
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to  the  advocates  of  this  doctrine.  Hallam  tells  us  that 
Anne,  like  all  her  predecessors,  kept  in  her  own  hands 
the  reins  of  government,  jealous,  as  such  feeble  characters 
usually  are,  of  those  in  whom  she  was  forced  to  confide. 
Obstinate  in  her  judgment,  from  the  very  consciousness 
of  its  weakness,  she  took  a  share  in  all  business,  frequently 
presided  in  meetings  of  the  cabinet,  and  sometimes  gave 
directions  without  their  advice.'  In  the  impeachment  of 
Ijord  Oxford  by  the  Commons,  for  alleged  treasonable  acts, 
he  alleged  in  his  defence  that  he  had  acted  under  the  im- 
mediate commands  of  the  queen,  in  the  matter  specially 
complained  of,  using  these  words :  *  My  lords,  if  ministers 
of  state,  acting  by  the  immediate  commands  of  their 
sovereign,  are  afterwards  to  be  made  accountable  for. 
their  proceediilgs,  it  may  one  day  or  other  be  the  case  of 
all  the  members  of  this  august  assembly'* — a  species  of 
defence  similar  to  that  urged  by  Lord  Somers  in  the  Case 
of  the  Partition  Treaty,  but  which  would  undoubtedly 
not  be  tolerated  in  the  present  day. 

Throughout  the  reigns  of  the  first  two  Georges,  the  Oeorarp  i. 
principle  of  the  royal  impersonality  continued  to  make  *°^^- 
progress, — but  rather  through  the  incapacity  for  the 
details  of  administration  arising  from  the  foreign  educa- 
tion of  both  these  monarchs,  and  the  force  of  circum- 
stances which  compelled  them  to  entrust  to  the  leaders 
of  the  dominant  Whig  party  authority  which  they  felt 
incompetent  to  exercise,  than  because  either  the  nation 
or  the  political  philosophers  of  the  day  were  prepared  to 
accept  it  in  theory.^ 

It  is  a  fact  that  would  be  hardly  credible,  were  it  not 
so  well  attested,  that  George  L,  being  incapable  of  con- 
versing in  English,  as  his  chief  minister.  Sir  Eobert  Wal- 
pole,  was  of  conferring  with  him  in  French,  they  were 
compelled  to  hold  communication  with  each  other  in  the 


'  Hallam,  Const.    Hist.   vol.   iii.        "  See  Quarterly  Review  for  April 
pp.  814,  316.  1859,  Art.  6. 

«  Pari.  Hist.  vol.  vii.  p.  105. 
VOL.    1.  N 
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Latin  language.*  It  is  impossible  that,  under  such  cir- 
cumstances, the  king  could  have  obtained  much  insight 
into  the  domestic  afiairs  of  England,  or  become  fami- 
liarised with  the  character  of  the  people  over  whom  he 
had  been  called  to  rule.  '  We  know,  indeed,  that  he 
nearly  abandoned  the  consideration  of  both,  and  trusted 
his  ministers  with  the  entire  management  of  the  kingdom, 
content  to  employ  its  great  name  for  the  promotion  of  his 
electoral  interests.  This  continued,  in  a  less  degree,  to 
be  the  case  with  his  son,  who,  though  better  acquainted 
with  the  language  and  circumstances  of  Great  Britain,  and 
more  jealous  of  his  prerogative,  was  conscious  of  his  in- 
capacity to  determine  in  matters  of  domestic  government, 
and  reserved  almost  his  whole  attention  for  the  politics  of 
Germany.'^ 

In  describing  the  character  and  conduct  of  the  first  two 
Georges,  Hallam  intimates  of  both  of  them  that  they  forced 
upon  their  ministers  the  adoption  of  a  foreign  policy 
adverse  to  the  interests  of  England  and  directed  to  the 
aggrandisement  of  Hanover :  but  that,  so  far  as  domestic 
politics  were  concerned,  they  surrendered  almost  every- 
thing into  the  hands  of  their  ministers,  so  that  during 
their  reigns  *  the  personal  authority  of  the  sovereign 
seems  to  have  been  at  the  lowest  point  it  has  ever 
George  n.  reached.*^  But,  so  far  as  regards  George  II.,  this  con- 
clusion is  contradicted  by  the  researches  of  later  writers. 
Although  this  monarch,  equally  with  his  predecessor, 
rendered  the  interests  of  his  British  dominions  subservient 
to  those  of  his  German  principality,  he  was,  nevertheless, 
fond  of  the  exercise  of  arbitrary  power,  and  unwilling  to 
yield  his  prerogative  into  the  hands  of  ministers.  The 
recent  publication  of  the  Life  of  Lord  Hardwicke,  for 
many  years  one  of  the  principal  advisers  of  George  11.,  has 
thrown  great  light  upon  the  political  history  of  this  reign. 


*  Coxe*8  Walpole,  vol.  i.  p.  296;    iv.  p.  340. 
H.  Walpole's  Works,  vol.  iv.  p.  476  j        J  Hallam,  vol.  iii.  pp.  889,  390. 
and  see  Campbeirs  Chancellors,  vol.        ^  Ibid,  p.  393. 
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On  the  occasion  of  certain  ministerial  changes,  which 
had  been  brought  about  by  the  leading  members  of  the 
cabinet  in  order  to  strengthen  their  position  in  Parlia- 
ment, a  curious  conversation  is  reported  to  have  taken 
place  between  Lord  Chancellor  Hardwicke  and  the  king, 
in  which  his  Majesty  declared  his  aversion  to  the  new 
men  who  had  been  introduced  into  the  ministry,  and 
asserted  that  he  had  been  '  forced '  and  *  threatened  *  into 
receiving  them.  The  chancellor  deprecated  the  use  of 
such  language,  saying  that  *  no  means  had  been  used  but 
what  have  been  used  at  all  times — the  humble  advice  of 
your  servants,  supported  by  such  reasons  as  convinced 
them  that  the  measure  was  necessary  for  your  service.' 
After  some  further  explanations,  the  chancellor  observed, 
*Your  ministers,  sire,  are  only  your  instruments  of 
government;'  to  which  the  king  replied,  with  a  smile, 
'  Ministers  are  the  king  in  this  country.'*  But  although 
the  force  of  circumstances  compelled  the  king  to  give  way 
on  this  occasion,  the  *  Hardwicke  Papers '  afford  frequent 
examples  of  his  active  and  successful  interference  in  the 
government  of  the  country.  The  interests  of  Hanover,  it 
is  true,  were  ever  uppermost  in  his  mind ;  but  he  seems 
to  have  possessed  great  discernment  of  character,  both  in 
regard  to  the  abilities  of  the  men  whom  he  selected  for 
his  ministers,  and  the  degree  of  confidence  he  could 
safely  repose  in  them.  *To  a  large  extent,'  says  the 
biographer  of  Lord  Hardwicke,  *  he  was  not  only  the 
chooser  of  his  own  ministers,  but  the  director  also  of  all 
the  most  important  measures  propounded  by  them ;  and 
into  every  political  step  taken  he  seems  to  have  entered 
fully,  even  to  the  very  details.  As  a  politician,  his  great 
fault,  especially  for  a  king,  was  his  being  so  decided  a 
partisan.  He  was  the  sovereign  and  the  head,  in  fact, 
not  of  the  English  people,  but  of  the  Whig  party.'" 


*  narris,  Life  of  Hardwicke,  vol.  ii.        "*  IhitL   Tol.  lii.  p.  222;  and  see 
pp.  106-109.  p.  519. 
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George  NatuHilly  ambitious  and  fond  of  power,  George  III. 

ascended  the  throne  with  a  determination  to  exercise  to 
the  fullest  possible  extent  the  functions  of  royalty.  Born 
a  Briton,  and  prepared  by  careful  training  for  the  duties 
of  his  exalted  station,  he  became  at  once  popular  with 
the  country  at  large,  who  were  ready  to  sustain  him  in 
any  attempt  to  magnify  his  oflSce.  In  the  Introduction 
to  this  volume  we  have  had  occasion  to  dwell  at  con- 
siderable length  upon  the  character  of  George  HI.,  and 
to  point  out  several  instances  of  his  departure  from  the 
line  of  conduct  which  should  characterise  a  constitutional 
king,  and  it  is  unnecessary  to  repeat  our  observations  in 
this  place.  Eegarded  in  the  light  of  the  present  recog- 
nised relations  between  the  sovereign  and  his  responsible 
advisers,  the  conduct  of  George  IIL  would  call  for  un- 
quaUfied  censure,  from  his  systematic  endeavours  to 
govern  by  the  exercise  of  his  personal  authority,  and 
to  absorb  in  himself  the  power  and  patronage  of  the 
state.  Such  practices  are  incompatible  with  the  theory 
of  parliamentary  government,  and  would  be  neither 
tolerated  nor  attempted  in  our  own  day.  But  before  we 
condemn  George  III.  for  pursuing  a  pohcy  at  variance 
with  our  present  political  ideas,  we  should  remember  that 
the  principle  of  royal  impersonality  was  only  beginning 
to  be  understood  when  he  ascended  the  throne.  Not 
only  was  this  particular  theory  still  unrecognised  as  a 
part  of  our  constitution,  but  the  practice  of  his  immediate 
predecessors,  who  had  voluntarily  abstained,  for  various 
reasons,  from  continued  personal  interference  with  the 
details  of  government,  had  fallen  into  disfavour.  The 
country  was  heartily  sick  of  the  victories  of  court  in- 
triguers, and  the  monopoly  of  power  in  the  hands  of 
certain  '  Kevolution  families ; '  and  the  young  monarch,  in 
obeying  his  mother's  emphatic  exhortation  of  '  George, 
be  a  king ! '  did  but  respond  to  the  popular  will,  although 
the  experience  of  the  first  year  of  his  reign  should  have 
sufficed  to  convince  him  of  its  unstable  and  misleading 
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character."  The  great  error  of  George  III.  was  his  love 
of  power,  which  continually  led  him  to  ignore  the  con- 
stitutional restraints  of  a  limited  monarchy.  Notwith- 
standing his  moral  and  exemplary  life,  his  sympathies  with 
the  popular  prejudices,  and  his  genuine  endeavours  to 
govern  for  the  good  of  all  classes  of  his  subjects, — his 
habitual  interference  in  the  smallest  details  of  administra- 
tion, and  frequent  disregard  of  the  principles  of  respon- 
sible government,  caused  him  to  suffer  during  his  Ufetime 
from  the  violent  attacks  of  pohtical  partisans,  and  has 
loaded  his  memory  with  an  amount  of  calumny  and 
misrepresentation  from  which  it  is  only  now  beginning  to 
recover.**  But  if  we  make  allowances  for  the  difficulties 
of  his  position,  and  the  temptations  to  an  exaggerated 
idea  of  his  personal  authority  natural  to  a  time  when 
the  sovereign  was  still  permitted  to  govern  as  well  as 
reign,  we  must  acquit  him  of  any  intentional  violation  of 
the  constitution;  and  at  the  same  time  allow  that  his 
integrity  of  purpose,  and  rigid  adherence  to  the  line  of 
duty,  according  to  his  lights,  entitle  him  to  be  regarded 
as  *  a  patriot  king.'  We  may  unreservedly  condemn  his 
unconstitutional  acts,  but  should,  nevertheless,  remember 
that  much  that  was  faulty  in  his  conduct  was  *  simply  the 
natural  result  of  a  complicated  position,  still  undefined, 
and  the  working  of  a  spirit  as  yet  inexperienced  in 
government,  and  seeking  with  hesitation  its  course  and 
its  friends. 'P 

The  following  instances  of  the  direct  interference  of 
George  HI.  in   the   details  of  government  have  been 


•  QuarterlyReviewfor  Aprill859,  death,  has  tended  to  raise  our  opi- 
Art  6.  nion  both  of  his  abilities  and  of  his 

•  See    Edison's    Commentary  on  generosity.'  —  Lives  of  the   Chancj 
Lord     Brougham's     *  Character    of  vol.  vii.  p.  841. 

George  III.'  (London,  1860).      Lord  p  This  felicitous  phrase  was  applied 

Campbell  says  of  George  III.,  that  by  M.  Guizot  to  the  conduct  of  Louis 

he  *  certainly  was  a  prince  possessed  Philippe   after  his  elevation  to  the 

of  very  valuable  qualities;  and  it  is  throne  of  France. — Q%dzo€  s  Memoirs^ 

only  fair  to  state  that  everything  vol.  ii.  p.  45. 
discovered  concerning  him  since  his 


floni 
ofg 
ment. 
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'P^  gathered  from  the  pages  of  contemporary  historians: 
^govern-  some  of  them  are  rather  inconsistent  with  modem  ideas 
of  the  duties  of  a  sovereign.  Shortly  after  his  accession 
to  the  throne,  the  king  informed  his  ministers  that  it  was 
his  wish  that  Lord  Holdemesse,  then  one  of  the  secretaries 
of  state,  should  retire  upon  the  wardenship  of  the  Cinque 
Ports,  and  that  the  Earl  of  Bute  should  be  appointed 
secretary  in  his  stead.  With  some  reluctance  the  ministry 
acquiesced  in  this  arrangement.'  In  1792  his  Majesty 
conferred  upon  Mr.  Pitt  the  office  of  Lord  Warden  of  the 
Cinque  Ports,  unsohcited  by  that  minister,  and  with  a 
declaration  that  he  would  receive  no  recommendation  in 
favour  of  any  other  person.'  It  was  with  great  difficulty 
that  Mr.  Pitt  obtained  the  king's  consent  to  confer  a 
bishopric  and  deanery  upon  his  tutor  and  friend,  Dr. 
Pretyman;'  and  when  Mi\  Pitt  recommended  his  friend 
and  biographer.  Dr.  Tomline,  for  promotion  to  the  see 
of  Canterbury,  the  king  insisted  upon  appointing  Dr. 
Manners^utton,  notwithstanding  all  the  solicitations  of 
his  minister.*  The  king  refused  to  confer  a  dukedom 
upon  Earl  Temple,  although  requested  to  do  so  by  Mr. 
Pitt,  and,  moreover,  declared  his  determination  to  grant 
no  more  dukedoms  except  to  princes  of  the  blood." 
Several  examples  of  the  rightful  exercise  of  kingly 
authority  on  the  part  of  George  III.  are  enumerated  by 
Mr.  Edison ""  in  the  work  already  quoted.  E.  g.,  upon  the 
resignation  of  the  elder  Pitt,  in  1761,  the  king  expressed 
his  concern  at  the  loss  of  so  able  a  minister,  and  made 
him  an  unhmited  offer  of  any  reward  in  the  power  of  the 
crown  to  bestow.  In  1781,  when  the  commander-in- 
chief  carried  him  a  packet  of  military  commissions  to  be 
signed,  the  king,  on  looking  over  the  list,  observed  one 


'  Harris,  Life  of  Hardwicke,  vol.  iii,        ■  Ibid.  vol.  i.  p.  822 ;  App.  xx. 
p.  242 ;  but  see  a  different  account        *  Hose,  Corresp.  voL  ii.  pp.  82-01. 
of  this  transaction  in  Rose,  Corresp.,        "  Stanhope's  Pitt^  vol.  i  p.  1G4. 
voL  ii.  p.  191.  *  Edison,  George  111,  pp.  20,  44^ 

'  Stanhope's  Pitt,  vol.  ii.  p.  ICO.  49. 
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person  appointed  captain  over  an  old  lieutenant.  Keferring 
to  some  private  memoranda  of  his  own,  which  contained 
particulai"s  very  much  to  the  credit  of  the  old  veteran,  his 
Majesty  at  once  directed  that  he  should  be  promoted  to 
the  vacant  company,  without  purchase.  And  we  have 
the  authority  of  Mr.  Wynn  for  stating  that  from  the  close 
of  the  American  war  until  the  breaking  out  of  hostiUties 
with  France,  the  king's  pleasure  was  taken  by  the 
Secretary-at-War  upon  every  commission  granted  in  the 
army.  And  throughout  Mr.  Pitt's  administration,  and 
indeed  so  long  as  his  Majesty  was  capable  of  attending  to 
business,  '  every  act  and  appointment  was  submitted  to 
him,  not  nominally,  but  really  for  the  purpose  of  his 
exercising  a  judgment  upon  it.'"  A  notable  instance  of 
the  king's  firmness  occurred  in  1780,  during  the  pre- 
valence of  the  great  anti-popery  riots  in  London.  His 
Majesty  was  presiding  at  a  Privy  Council,  to  which  all 
who  had  a  right  to  sit  had  been  summoned.  Ministers 
were  timorous  and  vacillating  in  advising  the  steps  that 
should  be  taken  to  quell  the  disturbances,  when  the  king 
interposed  ;  and  after  taking  the  opinion  of  the  Attorney- 
General,  directed  that  an  Order  in  Council  should  be 
drawn  up  for  the  guidance  of  the  proper  authorities  in 
the  emergency,  to  which  he  instantly  affixed  the  sign- 
manual.*  Lord  Eldon  often  declared  that  he  thought  his 
old  master  George  III.  had  more  wisdom  than  all  his 
ministers  conjointly;  and  that  he  could  not  remember 
having  taken  to  him  any  state-paper  of  importance  which 
he  did  not  alter,  nor  one  which  he  did  not  alter  for  the 
better.  This  pecuUar  sagacity  he  attributed  not  so  much 
to  the  natural  qualities  of  the  king,  as  to  his  immense 
opportunities  of  gaining  knowledge  by  an  experience  in 
state  affairs,  which  was  far  greater  than  that  of  the  oldest 
of  his  ministers.^ 

^  Pari.  Deb.  (April  14, 1812),  vol.    voL  iii.  p.  144. 
xxii.  p.  834.  ^  Campbell's  Chancellors,  vol.  yii. 

«  Adolphufl,  Reign  of  Geo.   III.,    p.  253  n. 
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George  IV.  George  IV.  had  not  the  weight  of  personal  character 
that  belonged  to  his  father.  Naturally  of  an  indolent 
disposition,  he  was  called  to  the  throne  too  late  in  life  to 
become  thoroughly  acquainted  with  the  duties  of  his 
office,  or  to  care  for  burthening  himself  with  the  details 
of  government.  He  was  unpopular  with  the  nation, 
having  alienated  from  himself  their  respect  and  goodwill 
by  his  conduct  as  a  prince.  He  was  indifferent  to  the 
exercise  of  political  power,  except  when  his  own  feelings 
or  interests  were  concerned,  when  he  could  be  as  impera- 
tive as  his  father.  Otherwise  he  was  not  unwilling,  for 
the  most  part,  to  leave  the  reins  of  administration,  un- 
checked, in  the  hands  of  his  responsible  advisers.'  '  It 
may  accordingly  be  said,  that  from  the  beginning  of  his 
regency  in  1811  to  the  close  of  his  reign  in  1830,  the 
regal  influence  was  limited  to  the  strict  exercise  of  the 
prerogative.  George  IV.  had  no  personal  influence :  in- 
stead of  his  popularity  supporting  the  ministry,  the  diffi- 
culty was  for  the  ministry  to  support  his  unpopularity, 
and  to  uphold  the  respect  for  the  crown  when  it  encircled 
the  head  of  such  a  sovereign.'* 

A  curious  account  of  the  differences  between  George  IV. 
and  his  ministers  in  the  matter  of  Queen  Caroline  has 
been  already  given  in  our  introductory  chapter.**  On  this 
occasion  the  king  was  most  reluctantly  obliged  to  yield 
his  personal  wishes  to  the  exigencies  of  his  position,  and 
to  permit  his  ministers  to  conduct  that  painful  and  em- 
barrassing affair  according  to  their  own  convictions  of 
that  which  it  might  be  feasible  to  ask  the  Parliament  to 
sanction.  But  a  circumstance  is  mentioned  in  Bucking- 
ham's '  Court  of  the  Eegency,'  which  shows  that  the  king 
could  stand  upon  his  prerogative  when  he  thought  proper. 
Upon  a  vacancy  occurring  in  the  see  of  Oxford,  Mr.  Per- 
ceval, the  prime  minister,  waited  upon  his  royal  master. 


■  Majr,  Const.  Hist.  vol.  i.  p.  99. 

•  Sir  G.  C.  Lewis,  in  Edinb.  Rev.  vol.  ex.  p.  62. 

^  Ante,  p.  62. 
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with  a  recommendation  that  the  bishopric  should  t)e  con- 
ferred upon  Dean  Legge.  The  prince  peremptorily  refused, 
and  declared  his  intention  of  appointing  Dr.  Jackson. 
Mr.  Perceval  urged  that  it  had  been  Uhe  positive  and 
declared  intention '  of  the  king  to  give  the  appointment 
to  Dean  Legge ;  whereupon  the  prince  reiterated  his 
determination  'to  make  his  own  bishop,'  and  desired 
that  he  might  'never  more  hear  what  were  the  king's 
Avishes  upon  such  subjects  through  a  third  person.' °  Dr. 
Jackson  was  accordingly  nominated  to  the  see,  but  he 
held  it  only  four  years.  On  his  death,  which  occurred  in 
1815,  the  bishopric  was  conferred  upon  Dean  Legge.* 

William  IV.  was  a  monarch  of  very  amiable  disposition,  wiiHam 
but  deficient  in  strength  of  character.  He  ascended  the 
throne  at  an  advanced  period  of  life,  and  found  himself 
unable  to  cope  successfully  with  the  embarrassing  questions 
which  arose  during  his  short  but  eventful  reign.  Averse 
to  parhamentary  reform,  and  fearful  of  its  consequences, 
he  nevertheless  gave  a  reluctant  consent  to  the  great 
experiment.  But  ere  long  his  mind  underwent  a  reaction ; 
he  withdrew  his*  confidence  from  the  statesmen  by  whom 
that  measure  had  been  accomplished,  and  attempted  to 
form  a  Tory  government..  But  the  endeavour  proved 
abortive.  He  learnt  to  his  chagrin  that  the  preponderance 
of  power  was  now  so  firmly  established  in  the  House  of 
Commons,  that  the  mere  prerogative  and  influence  of  the 
crown  were  insufficient  to  effect  a  change  of  administra- 
tion, unless  seconded  by  the  voice  of  that  assembly,  or  by 
the  imequivocal  expression  of  popular  opinion.®  Two  in- 
stances are  referred  to  by  May,'  wherein  William  IV. 
took  upon  himself  to  interfere  personally  in  political 
affairs  without  previous  consultation  with  his  ministers : 
once  when,  in  the  interest  of  ministers  themselves,  and  in 


*  Buckingham.   Regency,   voL   i.  Const.  Fort.  Rev.  Decern.  1,  1866, 
p.  172.  p.  819. 

^  Haydn,  Book  of  Dignities,  p.  363.        '  May,  Const.  Hist.  vol.  i.  pp.  119 

•  See  ante,  ip.  123;  Bagehot,  Eng.  120. 
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furtherdiice  of  their  public  policy,  he  caused  a  circular 
letter  to  be  addressed  by  his  private  secretary  to  the 
Opposition  peers,  urging  upon  them  to  cease  from  any 
further  resistance  to  the  Eeform  Bill,  so  as  to  permit  the 
passing  of  that  measure  in  the  House  of  Lords  without 
the  necessity  for  creating  a  new  batch  of  peers  in  order 
to  carry  the  Bill — a  stretch  of  the  prerogative  to  which  his 
Majesty  had  been  induced  by  his  ministers  to  consent,  if 
necessary.  This  letter  was  circulated  by  command  of  the 
king,  without  the  knowledge  of  his  ministers,  and  was 
itself  an  imconstitutional  interference  with  the  freedom  of 
Parliament.  Again,  in  1834,  his  Majesty  gave  public 
expression  to  his  alarm  for  the  safety  of  the  Established 
Church  in  Ireland,  in  a  remarkable  reply  to  an  address 
from  the  prelates  and  clergy  of  Ireland,  which  he  deUvered 
without  first  communicating  with  his  responsible  advisers.* 
But  these  were  exceptional  cases,  arising  out  of  the  pre- 
valence of  political  excitement,  both  at  home  and  abroad, 
during  the  period  in  question,  and  by  which  the  king 
himself  was  carried  away  to  the  commission  of  acts  which 
were  irregular  and  indefensible,  however  they  may  be 
excused  by  a  consideration  of  the  integrity  of  purpose 
and  solicitude  for  the  public  welfare  by  which  they 
were  dictated.  In  the  '  Posthumous  Memoirs  of  Sir 
Eobert  Peel,'  we  have  the  assurance  of  that  eminent 
statesman  that '  His  Majesty  uniformly  acted  with  scru- 
pulous fidehty  towards  his  advisers,  whatever  might  be 
their  political  bias  ;'^  and  in  the  two  Houses  of  Parliament, 
after  the  decease  of  William  IV.,  the  leading  politicians, 
without  respect  to  party,  vied  with  one  another  in  bearing 
testimony  to  his  exemplary  conduct  as  a  constitutional 
sovereign.^ 

«  This  speech  is  said  to  have  been  ^  Peel's  Memoirs,  vol.  ii.  p.  16. 

delivered  extempore,  and    to    have  *  Knight,  History  of  England,  vol. 

been    quite  ^  unpremeditated ;    but  viiL  p.  377.     A  solitary  instance  of 

Maley,  in    his  Kecollections  of  this  the  independent  exercise  of  judgment 

reign  (vol.  ii.  p.  133),  gives  reasons  by  William  IV.,  in  a  matter  of  prero- 

for  the  belief  tnat  it  was  written  for  gative,  has  come  under  our  notice, 

the  king  by  some  secret  adviser.  It  relates  to  Captain  Marryat,  the 
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Since  the  accession  of  our  present  Queen,  the  personal  Q?<*«° 
predilections  of  the  sovereign  in  respect  to  an  existing 
administration  have  never  been  brought  into  public  view. 
While  she  has  abated  nothing  of  the  legitimate  influence 
and  authority  of  the  crown  wherever  it  could  be  constitu- 
tionally exercised,  her  Majesty  has  scrupulously  and  un- 
reservedly bestowed  her  entire  confidence  upon  every 
ministry  in  turn  with  which  pubhc  pohcy,  or  the  pre- 
ference of  Parliament,  has  surrounded  the  throne.^  *It 
is  well  known,'  says  a  recent  political  writer,  '  that  her 
Majesty  has  habitually  taken  an  active  interest  in  every 
matter  with  which  it  behoves  a  constitutional  sovereign 
of  this  country  to  be  concerned ;  in  many  instances  her 
opinion  and  her  will  have  left  their  impression  on  our 
policy  ;^  but  in  no  instance  has  the  power  of  the  crown 
been  so  exercised  as  to  expose  it  to  check,  or  censure,  or 
embarrassment  of  any  kind.^  It  may  be  asserted,  without 
quaUfication,  that  a  sense  of  general  content,  of  sober 
heartfelt  loyalty,  has  year  by  year  been  gathering  around 
the  throne  of  Victoria.'""  The  present  writer  would  add 
to  this  his  sincere  conviction,  that  attachment  to  the  person 


celebrated  novelist,  and  is  mentioned  Consort,  the  forbearance  and  firmness 

in  the  memoir  prefixed  to  the  edition  of  our  gracious  Queen  were  exercised 

of  his  '  Pirate,    published  by  Bohn,  to  require  that  thelan^uaffeof  anim- 

1861.    When  a  member  of  the  ad-  portant  despatch— caUing  for  the  sur- 

ministration  waited  upon  the  king  to  render,  by  the  United  States  Qovem- 

recommend  that  the  gallant  captain  ment,  of  certain  persons  who  had 

mightreceire  the  royal  licence  to  wear  been  illegally  taken  from  the  TVent, 

an  order  which  had  been  conferred  a  British  vessel,  by  an    American 

on  him  by  the  King  of  the  French,  ship-of-war— should  be  so  modified, 

his  Majesty  positively  declined  to  as  to  make  the  demand  as  conciliatory 

comply  with  the  request ;  assigning,  as  possible,  in    order  to  avert  the 

as  the  ground  of  his  refusal,  his  di»-  prospect  of  war  with  a  kindred  peo- 

approbationof  a  book,  on  the  impress-  pie.      Earl  Russeirs    statement  in 

ment  of  seamen,  which  had   been  Hans.  Deb.  voL  clxxviii.  p.  72. 

written  by  Mairyat.  ^  See  Earl  RusseU's  remarks,  in 

J  Lord  John  Russell,  Hans.  Deb.  reply  to  the  Earl  of  Ellenborough,  in 

vol.  cxzx.  p.  182.    This  was  in  ao-  Hans.  Deb.  vol.  dxxv.  p.  616. 

cordance  with  Prince  Albert's  idea  of  "  Edinburj^h     Review,    January 

the  duty  of  the  Queen  towards  her  1862,  Art.  viii ;  attributed  to  the  Rt. 

ministers. — Ihid.  vol.  clxv.  p.  44.  Hon.  W.  N.  Massey,  author  of  the 

'  For  example,  in  the  year  1861,  *  History  of  England  under  George 

at  the  suggestion  of  the  late  Prince  UI.' 
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and  throne  of  our  gracious  Queen  is  not  confined  to  the 
mother-country,  but  extends  with  equal  if  not  greater 
intensity  to  the  remotest  bounds  of  her  immense  empire  ; 
and  that  few  could  be  found,  even  in  lands  that  owe  her 
no  allegiance  as  a  sovereign,  who  would  not  willingly 
unite  in  a  tribute  of  respect  and  admiration  for  Victoria, 
aa  a  woman,  a  mother,  and  a  queen. 

During  the  present  reign  three  questions,  hitherto  un- 
determined, and  that  intimately  affect  the  personal  rights 
of  the  sovereign,  have  been  decided  by  constitutional 
authority.  They  will  fittingly  claim  our  attention  before 
we  proceed  to  define  the  present  position  of  the  crown 
in  public  affairs.     They  concern — 

1.  The  appointment  of  Officers  of  the  Eoyal  House- 

hold. 

2.  The  right  of  the  Sovereign  to  employ  a  Private 

Secretary. 

3.  The  constitutional  position  of  a  Prince  Consort. 

1.  As  to  the  appointment  of  Members  of  the  Household. 

Appoint-  Owing  to  the  gradual  introduction  of  the  usages  which 
SrRoyai  have  been  incorporated  by  time  into  the  unwritten  law 
"^T*^ii^^  of  the  British  Constitution,  it  was  not  until  the  end  of  the 
by  minis-  rcigu  of  Gcorgc  II.  that  it  became  customary  to  make 
**"*  alterations  in  the  household  establishment  of  our  sove- 

reigns upon  a  change  of  ministry .°  But  it  is  a  funda- 
mental principle  of  parliamentary  government,  that  *  the 
responsible  servants  of  the  crown  are  entitled  to  advise 
the  crown  in  every  point  in  which  the  royal  authority  is 
to  be  exercised;'*"  and  nothing  could  tend  more  to  en- 
feeble an  administration  than  that  certain  high  offices, 
held  during  pleasure,  should  be  altogether  beyond  their 
control.  Accordingly,  from  the  accession  of  George  HI, 
it  became  a  recognised  practice  to  concede  this  privilege 
to  every  successive  administration. 

»  Pari.  Deb.  vol.  xxiii.  p.  412.  *»  Mr.  Ponsonby,  ibid,  p.  431. 
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ThxLB  we  find  that  when  George  III.  dismissed  the  North  Ministry, 
in  1782,  he  wm  obliged  to  dismiss  the  Earl  of  Hertford  from  the 
office  of  Lord  Chamberlain,  which  he  had  held  for  fifteen  years ; 
and  to  appoint  the  Earl  of  Effingham,  whom  he  disliked,  to  be 
Treasurer  of  the  Household.  Even  the  aged  Lord  Bateman,  who 
was  the  king's  personal  friend,  was  obliged  to  resign  his  office  of 
Master  of  the  Buckhounds.P  Similar  difficulties,  in  regard  to 
appointments  in  the  household,  attended  the  formation  of  the  Port- 
land Ministry  in  the  following  year.^ 

In  1812,  when  negotiations  were  set  on  foot  for  the  reconstruc- 
tion of  the  ministry,  after  the  assassination  of  Mr.  Perceval,  the 
premier,  a  question  was  raised  as  to  whether  the  appointment  of 
officers  in  the  royal  household  should  form  part  of  the  proposed 
ministerial  arrangements,  or  should  be  lefb  to  the  determination  of 
the  sovereign.  Lords  Grey  and  Qrenville,  having  been  invited  by 
the  Prince  Regent  to  join  the  new  administration,  declined  to  do  so 
unless  the  actual  incumbents  of  these  offices  were  first  dismissed. 
The  Prince  Regent  was  advised  by  Lord  Moira,  who  conducted  the 
negotiations  with  the  Whig  leaders,  to  resist  this  stipulation ;  and, 
accordingly,  the  attempt  at  a  reconstruction  of  the  cabinet  resulted 
in  failure.  But  it  has  since  come  to  light  that  the  difficulty  arose 
from  the  unskilful  management  of  the  dispute.  The  Prince  Regent 
himself  was  quite  willing  to  allow  a  change  to  be  made  in  his  house- 
hold, and  the  officers  of  the  household  had  all  privately  resolved  to 
resign  as  soon  as  the  new  ministry  had  been  completed,  leaving  their 
places  at  the  disx)osal  of  the  new  cabinet.  This  intention  had  been 
made  known  to  Sheridan,  but,  either  from  accident  or  design,  he 
did  not  communicate  it  to  his  friends.'  In  the  subsequent  explana- 
tions in  Parliament,  it  was  admitted  that  an  incoming  administration 
had  a  right  to  claim  the  removal  of  the  great  officers  of  the  house- 
hold, although  the  exercise  of  such  a  right  on  the  present  occasion 
was,  for  special  reasons,  deemed  inexpedient  and  impolitic.^  The 
principal  officers  of  the  royal  household  are  invariably  chosen  from 
amongst  members  of  the  two  Houses  of  Parliament,  and  it  is 
but  reasonable  that  they  should  be  expected  to  co-operate  with 
their  colleagues  in  the  ministry.     Moreover,  from  their  habitual 


'  Iischel,  Eng.  Const,  p.  620 ;  as  with   comfort  to  him&elf,   associate 

corrected  by  Haydn,  Book  of  Digni-  with  occasionaDy.*     (Rose,  Corresp. 

ties,  p.  206 ;    Adolphus,   Geo.   lU.  vol.  ii.  p.  158.)     This  is  a  privileffe 

vol.  iii.  p.  348.  which  no  minister,  at  any  time,  T?ould 

^  Tomline,  Life  of  Pitt,  vol.  i.  p.  have  thought  of  denying  to  his  sove- 

149  «. ;  Pari.  Hist.  vol.  xxiii.  p.  69o.  reign. 

But  during  Mr.  Pitt's  administration,        '  Campbell's  Chancellors,  vol.  vii. 

George  ill.  (as  he  afterwards  told  p.    285;    May,  Const.  Hist.  vol.  i. 

Mr.  KoseX  '  insisted  on  having  in  his  p.  105. 
househola  such  persons  as  he  could,        •  Pari.  Deb.  vol.  xxiii.  p.  453. 


chamber. 
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attendance  npon  the  person  of  the  sovereign,  they  nndoubtedly 
possess  means  of  infltienoe  that  ought  not  to  be  at  the  disposal  of 
any  persons  who  are  unfriendly  to  the  party  in  power. 
Ladies  of         Upon  the  resignation  of  the  Melbourne  Ministry  in  1839,  and 
the  Bed-      before  the  difficulty  arose  between  her  Majesty  and  Sir  Robert  Peel 
"  respecting  the  Ladies  of  the  Bedchamber,  Lord  Melbourne  informed 

the  Queen  *  that  it  had  been  usual  in  later  times,  when  an  adminis- 
tration was  changed,  to  change  also  the  great  officers  of  the 
household,  and  likewise  to  place  at  the  disposal  of  the  person 
entrusted  with  the  formation  of  a  new  administration  those  situations 
in  the  household  which  were  held  by  members  of  either  House  of 
Parliament.'  *  Li  claiming  the  exercise  of  this  privilege,  Sir  Robert 
Peel,  when  called  upon  to  form  a  ministry,  assured  her  Majesty 
that  he  would  not  press  the  appointment  of  anyone  who  was  not 
personally  acceptable  to  her.  At  the  same  time  he  respectfully 
urged  that,  in  view  of  the  throne  being  filled  by  a  female  sovereign, 
the  same  principle  should  be  held  to  apply  to  the  chief  appoint- 
ments which  were  held  by  the  ladies  of  her  Majesty's  household, 
including  the  Ladies  of  th^  Bedchamber.  This  was  objected  to  by 
the  Queen,  who  declared  that  she  must  reserve  to  herself  the  whole 
of  those  appointments,  and  that  it  was  her  pleasure  that  no  change 
should  be  made  in  the  present  incumbents.  Afterwards,  by  advice 
of  the  retiring  ministers,  her  Majesty  wrote  to  Sir  Robert  Peel, 
stating  that  she  could  not '  consent  to  adopt  a  course  which  she 
conceived  to  be  contrary  to  usage,  and  which  was  repugnant  to  her 
feelings.*  But,  in  point  of  fact,  nearly  all  the  ladies  of  the  court 
were  related  to  the  Whig  ministers  or  to  their  political  adherents, 
having  been  selected  by  the  Melbourne  Cabinet  when  her  Majesty's 
household  was  first  organized ;  thus  ideutifjring  the  entire  Court 
with  the  ministry  of  the  day.*  Under  these  circumstances  it  was 
impossible  for  Sir  Robert  Peel  to  persevere  in  the  attempt  to  form 
a  ministry.  He  therefore  wrote  to  her  Majesty,  and  stated  that  it 
was  essential  to  the  success  of  the  commission  with  which  he  had 
been  honoured,  *  that  he  should  have  that  public  proof  of  her 
Majesly's  entire  support  and  confidence  which  would  be  affijrded  by 
the  permission  to  make  some  changes  in  that  part  of  her  Majesiy's 
household  which  her  Majesty  resolved  on  maintaining  entirely 
without  change.'  The  Melbourne  Ministry  were  then  reinstated  in 
office,  and  they  at  once  recorded  their  opinion  on  the  point  at  issue 
in  a  minute  of  council,  as  follows :  *  That  for  the  purpose  of  giving 
to  the  administration  that  character  of  efficiency  and  stability,  and 
those  marks  of  the  constitutional  support  of  the  crown,  which  are 
required  to  enable  it  to  act  usefully  to  the  public  service,  it  is 
reasonable  that  the  great  offices  of  the  court,  and  situations  in  the 
household  held  by  members  of  Parliament,  should  be  included  in  the 

«  Mirror  of  Pari.  1839,  p.  2411.  »  May,  Const.  Hist.  vol.  i.  p.  128. 
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political  arrangements  made  on  a  change  of  the  administration ;  but 
thej  are  not  of  opinion  that  a  similar  principle  shonld  be  applied  or 
extended  to  the  offices  held  by  ladies  in  her  Majesty's  household.'  ^ 

But  two  years  afterwards,  when  it  became  necessary  for  the 
Queen  to  apply  again  to  Sir  Robert  Peel  to  undertake  the  formation 
of  a  government,  '  no  difficulties  were  raised  on  the  Bedchamber 
question.  Her  Majesty  was  now  sensible  that  the  position  she  had 
once  been  advised  to  assert  was  constitutionally  untenable.  The 
principle  which  Sir  R.  Peel  applied  to  the  household  has  since  been 
admitted,  on  aU  sides,  to  be  constitutional.  The  offices  of  Mistress 
of  the  Bobes  and  Ladies  of  the  Bedchamber,  when  held  by  ladies 
connected  with  the  outgoing  ministers,  have  been  considered  as 
included  in  the  ministerial  arrangements.  But  Ladies  of  the  Bed- 
chamber belonging  to  families  whose  political  connexion  has  been 
less  pronounced,  have  been  suffered  to  remain  in  the  household, 
without  objection,  on  a  change  of  ministry.'  ^ 

2.  As  to  the  right  of  the  Sovereign  to  employ  a  Private 
Secretary. 

Until  the  reign  of  George  III.  none  of  the  English  Private 
monarchs  ever  had  a  private  secretary.      It  naturally  ^^^^ 
formed  a  part  of  the  duty  of  the  Principal  Secretaries  of  ^• 
State  to  assist  the  sovereign  in  conducting  his  official 
correspondence ;   but  such  were  the  habits  of  industry 
and  attention  to  the  duties  of  his  exalted  station  which 
characterised  George  III.,  that  it  was  not  until  his  sight 
began  to  fail  that  he  would  permit  another  person  to 
assist  him  in  transacting  the  daily  business  of  the  crown. 
But  in  1805  his  Majesty  became  so  blind,  as  to  be  unable 
to  read  the  communications  of  his  ministers.     Averse  to 
remain  in  London,  where  his  infirmity  would  be  more 
exposed  to  pubhc  observation,  the  king  resolved  to  reside 
at  Windsor.     This  rendered  the  appointment  of  a  private 
secretary   absolutely   necessary.      Accordingly,   Colonel  Herbert 
Herbert  Taylor  was  appointed  to  the  office,  with  a  salary  ^*^^^^' 
of  2,000/.  per  annum,  which  was  paid  out  of  funds  at 


^  Minor  of  Pari.  1830^  pp.  2415,  their  appointments  to  political  in- 

2421.  fluence.    And  Lord  Torrington  con- 

'  May,  Const.  Hist.  vol.i.p.  131.  On  tinned  in  office  as  one  of  the  Lords  in 

the  accession  of  the  Derhy  ministry,  Waiting^  at  the  personal  request  of 

in  1866,  the  Ladies  of  the  Court  re-  her  Majesty.      Guardian,  July   18, 

mained  unchanged,  not  haying  owed  1866,  p.  761. 
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the  disposal  of  the  crown,  and  never  came  under  review 
in  Parliament.  Color  el  Taylor  discharged  the  duties  of 
this  delicate  and  confidential  office,  until  the  commence- 
ment of  the  Eegency,  with  such  integrity,  prudence,  and 
reserve,  as  to  shield  himself  from  every  shadow  of  com- 
plaint. Nevertheless,  the  appointment  itself  was  viewed 
with  disfavour  by  many  leading  men  in  Parliament,  who 
only  refrained  from  calUng  it  in  question  from  motives  of 
dehcacy  towards  the  afflicted  monarch,  whose  loss  of  sight 
was  attributable  to  his  unceasing  devotion  to  his  pubHc 
duties.*  When  the  Prince  Eegent  was  called  to  the 
cbi.  throne,  he  appointed  his  friend  Colonel  M'Mahon,  who 

M'Mahon.   ^^  ^^  ^^^  ^j^^^  ^  member  of  the  House  of  Commons  and 

a  privy  councillor,  to  be  his  private  secretary  and  Keeper 
of  the  Privy  Purse,  with  the  same  salary  as  his  prede- 
cessor, but  with  the  important  difference  that  it  was  to 
be  paid  by  the  Treasury,  thereby  rendering  Colonel 
M'Mahon  a  public  officer.  This  transaction  gave  rise  to 
an  animated  discussion  in  the  House  of  Commons.  After 
the  '  Official  Gazette '  had  appeared,  announcing  the 
appointment,  enquiries  were  made  of  ministers,  on  March 
23,  1812,  as  to  the  facts  of  the  case ;  and  on  April  14, 
Mr.  C.  W.  Wynn  moved  for  a  copy  of  the  app6intment, 
for  the  purpose  of  founding  upon  it  a  resolution  of  cen- 
sure, or  a  declaration  of  the  inutiUty  of  the  office.  Mr. 
Wynn  urged  that  the  appointment  was  wholly  unpre- 
cedented, except  in  the  case  of  Colonel  Taylor,  which 
was  purely  a  private  affair,  arising  out  of  the  king's  in- 
firmity ;  and  that  '  it  was  a  most  unconstitutional  pro- 
ceeding to  allow  the  secrets  of  the  council  to  pass  through 
a  third  person,'  thereby  subjecting  the  advice  of  cabinet 
ministers  to  their  sovereign  '  to  the  revision  of  his  private 
secretary.'  Ministers  opposed  the  motion,  contending 
that  the  Prince  Regent,  w^ho  had  not  been  trained  to 
habits  of  business  like  his  father,  stood  in  need  of  the 


«  Pari.  Deb.  vol.  xxu.  pp.  121,  342,  361. 
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services  of  a  private  secretary  to  assist  him  in  his  private 
correspondence,  and  to  relieve  the  bodily  manual  labour 
which  the  immense  amount  of  public  business  requiring 
the  attention  of  the  crown  unavoidably  entailed.  This 
office,  moreover,  was  not  one  of  responsibility,  and  would 
not  encroach  upon  the  province  or  respoasibility  of  any 
minister.  Ministers  of  the  crown  would  still  be  the  legal 
and  constitutional  organs  through  which  all  the  public 
business  must  be 'transacted.  On  a  division  Mr.  Wynn's 
motion  was  negatived,  by  a  majority  of  76.  The  Opposi- 
tion, however,  determined  to  renew  the  attack,  on  the 
special  ground  that  the  appointment,  unlike  that  of  Colonel 
Taylor,  had  been  made  a  public  one.  *But  on  June  15, 
Lord  Castlereagh  informed  the  House  that  the  Prince 
Eegent  had  been  pleased  to  direct  that  Colonel  M'Mahon's 
salary  should  be  paid  out  of  his  privy  purse.  The  Oppo- 
sition then  agreed  to  let  the  matter  drop ;  and  Colonel 
M'Mahon  continued  to  hold  the  office  until  his  death, 
which  occurred  in  1817.^ 

Both  George  IV.  and  William  IV.  had  their  private  sirHerbeit 
secretaries ;  Sir  Herbert  Taylor,  the  faithful  secretary  of  '^*yi°'- 
George  HI.,  having  been  reappointed  to  this  office  by 
King  William.  We  have  the  testimony  of  Lord  Aberdeen, 
when  prime  minister,  that  no  objection  was  ever  made 
to  these  appointments,  notwithstanding  that  *  these  men 
must  of  necessity  have  known  and  were  able  to  have 
given  advice,  or  to  have  disclosed  everything,  if  they  had 
thought  lit,  although  neither  of  them  was  a  privy  coun- 
cillor." It  is  true  that  on  one  occasion,  as  we  have  seen, 
William  IV.  made  his  private  secretary  the  medium  of 
giving  expression  to  his  wishes  to  certain  peers,  in  regard 
to  their  conduct  upon  a  great  public  question,  in  a  very 


'  Pari.  Deb.  vol.  xxiii.  p.  476 ;  Ann.  retained  the  office  until  the  King's 

Reg.  1817,  p.  147.     M'Mahon   was  death,  in  1830.     (Sir  B.  0.  Brodie's 

succeeded,  in  his  office  of  Keeper  of  Works,  vol.  i.  p.  77.) 

the  Priw  Purse,  by  Sir  Benjamin  ■  Hans.    Deo.   vol.   cxxx.    p.   96. 

Bloomfield,  who,  in  1822,  was  re-  And  see  Nicolas,  Pref.  to  Pro.  Privy 

pla<»d  by  Sir  Wm.  Knighton,  who  Coun.  vol.  vi.  p.  cxxxiv.  n. 
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irregular  manner  ;•  and  this  circumstance  may  have  led 
a  recent  German  commentator  on  the  English  Constitu- 
tion to  state,  that  since  the  accession  of  her  present 
Majesty  it  has  been  deemed  expedient  to  dispense  with 
the  appointment  of  a  private  secretary,  *  experience 
having  shown  that  by  such  influence  WilUam  IV. 's  in- 
dependence of  the  reigning  parties  had  become  too 
great.' **  But  no  authority  is  given  for  this  statement,  and 
it  does  not  agree  either  with  the  facts  of  the  case,  or  with 
the  declaration  of  Lord  Aberdeen,  above  quoted. 

Upon  the  accession  of  Queen  Victoria,  Lord  Melbourne, 
who  was  then  first  minister  of  the  crown,  determined  to 
act  also  as  her  Majesty's  private  secretary.  This  was 
avowedly  a  mere  temporary  arrangement,  for  it  was  under- 
taken in  the  hope — which,  happily,  was  speedily  realised 
— that  her  Majesty  would  very  soon  contract  a  marriage, 
which  would  enable  the  duties  of  private  secretary  to  be 
appropriately  transferred  to  the  royal  consort.  Never- 
theless, the  assumption  by  the  prime  minister  of  such  a 
position  towards  the  Queen,  under  any  circumstances,  was 
truly  characterised  by  Lord  Aberdeen  as  an  *  unconstitu- 
tional' proceeding  ;*'  being  calculated  to  impair  the  free 
exercise  of  the  royal  judgment,  under  the  plausible  pre- 
text of  assisting  the  sovereign  in  the  performance  of  her 
onerous  functions.  But  we  are  safe  in  concluding  that 
no  such  intention  influenced  Lord  Melbourne  upon  this 
occasion,  and  that  his  sole  desire  was  to  afford  to  his 
royal  mistress,  in  her  youth  and  inexperience,  the  benefit 
of  his  matured  acquaintance  with  the  routine  of  govern- 
l>rince  mcut.  After  her  Majesty's  marriage  with  Prince  Albert, 
^^Q*e^'  ^^^  Royal  Highness,  with  the  sanction  of  the  ministers  of 
Private  the  crown,  assumed  the  duties  of  the  Queen's  private 
*^**^'  secretary.  He  was  peculiarly  fitted  for  this  office,  not 
merely  by  his  admirable  personal  qualities  and  high 
attainments,  but  from  his  position  as  husband  and  alter 


•  See  ante,  p.  186.  '  Hans.  Deb.  vol.  cxxx.  p.  96. 

»»  Fischel,  p.  521. 
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ego  of  the  Queen.**    He  acquitted  himself  of  the  duties 
which  thus  devolved  upon  him  to  the  admiration  of  all 
parties,  as  well  as  to  the  inestimable  benefit  of  his  (jueen 
and  country.     Further  remarks  upon  this  painful  topic 
must  be  reserved  for  our  next  section.     Suffice  it  here 
to  add,   that  whatever  attempts   may  have  been  made 
to   supply,   in   this   respect,   the   great  loss  which   her 
Majesty  has  sustained  in  the  premature  decease  of  her 
lamented  consort,  by  the  appointment  of  another  private 
secretary,  it  is  clear  that  there  is  no  constitutional  objec- 
tion to  such  an  office  ;  and  that  the  great  and  increasing  Right  of 
amount  of  routine  duty  devolving  upon  an  English  sove-  re^tT 
reign  at  the  present  day,  as  well  as  a  consideration  of  the  ^pW  a 
altered  position  of  the  crown  towards  the  members  of  the  Secretaiy. 
administration  since  the  establishment  of  parliamentary 
government,  alike  justify  and  require  the  appointment.* 

3.  The  constitutional  position  of  a  Prince  Consort 

The  position  of  a  queen-consort  has  been  ascertained  ^^^ce 
by  the  laws  and  customs  of  the  realm.  She  has  her  own  ^°^ 
privileges  and  rights.  She  has  important  duties  to  per- 
form as  head  of  the  court,  in  maintaining  its  dignity  and 
respectability  ;  and  by  her  example  and  authority  she  is 
enabled  to  exercise  a  direct  influence  over  the  manners 
of  society,  and  especially  of  the  female  portion  of  it.  But 
the  constitution  has  assigned  no  definite  place  to  the  hus- 
band of  a  reigning  queen.  The  only  precedent  in  English 
history,  since  the  Eevolution,  of  this  peculiar  and  difficult 
position  is  that  of  Prince  George  of  Denmark,  the  husband 
of  Queen  Anne ;  but  this  prince  was  destitute  of  the 
ability  and  strength  of  character  which  should  have  made 
him  an  active  and  efficient  helpmate  to  his  wife  and 
sovereign.®    It  was  reserved  for  Prince  Albert,  by  the 


'  Hans.  Deb.  toI.  czxx.  pp.  07,    the  Household,    now    acts    as   the 
106.  Queen's  Private  Secretary. 

•  Sir  T.  M.  Biddulph,  Master  of        •  Edinb.  Rev.  Jan.  1862,  Art  viii. 
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Character  rare  Combination  of  admirable  qualities  with  which  he 
duct?"'  "was  endowed,  to  create  for  himself  a  position  of  pre- 
AuTrL  eminent  usefulness,  without  trencliing  in  the  slightest 
degree  upon  the  limits  within  which,  as  the  husband  of 
his  sovereign,  he  was  necessarily  confined.  Called  to  his 
exalted  station  at  a  very  early  age,  he  diligently  apphed 
himself  to  the  study  of  our  laws  and  institutions,  in  order 
that  he  might  be  qualified  to  afford  to  the  crown  efficient 
aid  and  counsel  in  the  discharge  of  its  onerous  functions. 
On  September  11,  1840,  about  eight  months  after  his 
marriage,  and  a  few  days  after  the  completion  of  his 
twenty-first  year,  Prince  AJbert  was  introduced,  by  her 
Majesty's  command,  to  the  Privy  Council,  and  took  his 
seat  at  the  board,  which  he  never  afterwards  failed  to 
attend ;  and  the  rank  conceded  to  him  there  was,  naturally, 
immediately  next  to  the  sovereign.  His  Eoyal  Highness 
was  not  a  member  of  the  House  of  Peers,  and  had  there- 
fore no  place  formally  assigned  to  him  for  the  pubhc 
expression  of  his  personal  opinions  upon  political  ques- 
tions. In*  this  respect  his  position  was  analogous  to  that 
of  the  Queen  herself.  As  the  consort  of  his  sovereign,  he 
was  in  fact  her  alter  ego  ;  and  it  was  in  this  capacity,  not 
merely  from  his  being  a  member  of  the  Privy  Council, 
that  he  was  constitutionally  empowered  to  attend  at 
every  conference  between  the  Queen  and  her  ministers.' 
Generally  present  at  such  times,  he  always  took  part  in 
the  discussions  with  tact,  ability,  and  discretion.  As  we 
have  already  seen,  the  prince,  with  the  express  sanction 
of  the  ministers  of  the  crown,  assumed  the  duties  of  the 
Queen's  private  secretary,  and  in  that  capacity  was  per- 
mitted to  j)eruse  all  public  despatches  that  were  laid  be- 
fore the  Queen,  and  all  the  confidential  communications 
of  ministers.  Upon  his  retirement  from  office  in  1841, 
Lord  Melbourne  took  occasion  to  congratulate  her  Majesty 
upon  '  the  inestimable  advantage  she  possessed  in  being 

'  Lord  Campbell,  in  Hans.  Deb.  vol.  cxxx.  p.  105. 
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able  to  avail  herself  of  the  advice  and  assistance  of  her 
royal  consort,'  and  asserted  his  conviction  that  she  could 
not  do  better  '  than  to  have  recourse  to  him  when  it  was 
needed,  and  to  rely  upon  him  with  confidence/^ 

In  a  work  which  has  been  lately  published,  by  the  His  place 
express  permission  of  the  Queen  herself,  we  have  Prince  ^^  ^^^' 
Albert's  own  definition  of  his  place  and  duties.  He  says 
the  position  of  '  the  consort  and  confidential  adviser  and 
assistant  of  a  female  sovereign'  'is  a  most  peculiar  and 
delicate  one.  Whilst  a  female  sovereign  has  a  great  many 
disadvantages  in  comparison  with  a  king,  yet  if  she  is 
married,  and  her  husband  understands  and  does  his  duty, 
her  position,  on  the  other  hand,  has  many  compensating 
advantages,  and,  in  the  long  rtm,  will  be  found  even  to 
be  stronger  than  that  of  a  male  sovereign.  But  this 
requires  that  the  husband  should  entirely  sink  his  own 
individual  existence  in  that  of  his  wife  ;  that  he  should 
aim  at  no  power  by  himself  or  for  himself;  should  shun 
all  ostentation,  assume  no  separate  responsibility  before 
the  public,  but  make  his  position  entirely  a  part  of  hers ; 
fill  up  every  gap  which,  as  a  woman,  she  would  naturally 
leave  in  the  exercise  of  her  regal  functions ;  continually 
and  anxiously  watch  every  part  of  the  pubhc  business,  in 
order  to  be  able  to  advise  and  assist  her  at  any  moment, 
in  any  of  the  multifarious  and  difficult  questions  or  duties 
brought  before  her — sometimes  international,  sometimes 
poHtical,  or  social,  or  personal.  As  the  natural  head  of 
her  family,  superintendent  of  her  household,  manager  of 
her  private  afiairs,  sole  confidential  adviser  in  poUtics,  and 
only  assistant  in  her  communications  with  the  officers  of 
the  government,  he  is,  besides  the  husband  of  the  queen, 
the  tutor  of  the  royal  children,  the  private  secretary  of 
the  sovereign,  and  her  permanent  minister.'** 

How  thoroughly  Prince  Albert  fulfilled  the  multifarious 


«  Hans.  Deb.  vol.  cxxx.  p.  97.  •*  Prince  Albert's  Speeches,  &c.| 

pp.  74,  76. 
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duties  of  his  difficult  and  delicate  position,  which  he  has 
thus  graphically  described,  is  well  known  to  the  world,  as 
well  as  to  the  British  nation,  who  have  never  ceased  to 
mourn  his  loss.  The  Queen  herself,  in  a  few  lines  which 
The  iire-  ^^^  ^^  causcd  to  be  inserted  in  the  work  from  which  the 
parable      above  Quotation  has  been  made,  bears  her  tender  and 

loss  of  his  ^^  .  i/»i/»-ii-i 

death.  touchmg  testimony  to  '  the  ever-present,  watchful,  taithftu, 
invaluable  aid  which  she  received  from  the  Prince  Consort 
in  the  conduct  of  the  public  business;'  thereby  *  pro- 
claiming the  irreparable  loss  to  the  public  service,  as  well 
as  to  herself  and  to  her  ►family,  which  the  prince's  death 
has  occasioned.** 
Defence  of  The  Constitutionality  of  Prince  Albert's  position,  as  well 
dwrt^^  as  the  wisdom  and  prudence  with  which  he  maintained  it, 
have  been  recognised  by  all  the  leading  statesmen  of 
England  who  have  held  office  during  the  last  twenty 
years.  At  the  opening  of  the  session  of  1854,  an  oppor- 
tunity was  afforded  to  the  principal  members  of  govern- 
ment and  of  the  Opposition,  in  both  Houses  of  Parliament, 
for  the  pubhc  expression  of  their  sentiments  on  the  sub- 
ject, during  the  debate  upon  the  address  in  answer  to 
the  speech  from  the  throne.  A  portion  of  the  press  had 
recently  indulged  in  unwarrantable  attacks  upon  the 
prince,  for  '  interference'  in  politics,  and  especially  in  the 
affairs  of  the  army.  The  prime  minister.  Lord  Aberdeen, 
took  the  earhest  opportunity  of  defending  his  Eoyal  High- 
ness from  the  unjust  aspersions  upon  his  character,  and, 
at  the  same  time,  of  defining  his  proper  sphere  of  duty 
in  regard  to  the  executive  government.  He  stated  that 
Prince  Albert  had,  with  great  self-denial  and  discretion, 
declined  to  accept  the  office  of  commander-in-chief  of  the 
British  army,  notwithstanding  the  urgent  sohcitations  of 
the  Duke  of  Wellington  that  he  would  consent  to  succeed 


*  Prince  Albert's   Speeches,   &c.,  memoir  of  Prince  Albert  which  has 

p.  07.     His Koyal  Highness  departed  yet  appeared,  is  to  be  found  in  the 

this  life  on  the  14th  December  1801,  Annual  Kejrister  for  1802,  pp.  482- 

after  a  very  brief  illness.    The  best  602. 
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him  in  that  post ;  and  that  his  alleged  '  interference  with 
the  business  of  the  army,'  had  been  no  more  than  his 
position  as  a-  field-marshal  and  colonel-commanding 
certain  regiments,  and  one  acting  on  behalf  of  a  female 
sovereign,  amply  justified.  The  commander-in-chief, 
Lord  Hardinge,  corroborated  this  statement.  Lords 
Derby  and  Campbell  in  the  House  of  Peers,  and  Lord 
John  Eussell  and  Mr.  Walpole  in  the  House  of  Commons, 
expressed  their  entire  satisfaction  with  this  explanation, 
and  their  cordial  approval  of  the  conduct  of  Prince  Albert 
in  his  position  of  confidential  adviser  of  the  Queen.^  Full 
particulars  of  the  circumstances  under  which  his  Eoyal 
Highness  declined  the  honourable  post  of  commander-in- 
chief,  so  earnestly  pressed  upon  him  by  the  Duke  of 
WeDiugton,  will  be  found  in  a  memorandum  prefixed  to 
the  collection  of  the  prince's  speeches  above  mentioned. 
The  forbearance  and  self-denial  exercised  by  Prince  Albert 
upon  this  occasion  reflects  the  highest  credit  upon  him. 
He  justly  felt  that  the  assumption  of  the  charge  of  a  great 
executive  department  would  interfere  with  the  performance 
of  the  duties  which  properly  belonged  to  him  as  the 
consort  of  the  sovereign,  and  which  no  one  but  himself 
could  adequately  fulfil. 

We  have  further  evidence,  from  the  pen  of  one  who 
should  be  weU  informed  on  the  subject,  as  to  the  manner 
in  which  Prince  Albert  discharged  the  difficult  task  he 
had  undertaken,  during  the  whole  course  of  his  brief  but 
well-spent  Ufe.  He  says  that  the  prince's  conduct  uni- 
formly exhibited  proofe  of  a  consummate  judgment,  and 
was  characterised  by  a  constant  deference  to  the  constitu- 
tional rights  of  the  ministers  of  the  crown.  With  strong 
political  convictions,  and  a  decided  opinion  on  the  poUtical 
questions  of  the  day,  which  he  expressed  and  defended 


^  Hansard's     Debates,    in     both  of  Parliament,  on  February  6, 1862, 

Houses,  for  January  31, 1864.      And  after  his  decease,  and  especially  the 

see  the  eulogiums  pronounced  upon  speeches  of  Earl  liussell  and  of  Mr. 

the  Prince  Consort,  in  both  Houses  Disraeli. 
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with  great  ability,  his  course  was  invariably  straightforward 
and  patriotic.  *  His  influence  in  public  afiairs  was  at  once 
so  genial  and  so  salutary,  that,  like  the  pressure  of  the 
atmosphere,  it  was  unfelt.  He  hit  the  exact  mean  on 
which  authority  rests  in  a  free  country,  and  he  contributed 
to  make  the  crown  act  as  the  adjusting  balance  of  our 
institutions  at  home,  and  of  our  policy  abroad.'  He 
brought  to  the  consideration  of  every  question  of  foreign 
policy,  and  of  every  point  of  domestic  administration, '  the 
principles  of  a  statesman,  rather  than  the  interests  of  a 
politician ;  and  as  his  position  had  placed  him  beyond 
the  region  in  which  men  contend  for  political  power,  he 
sought,  without  distinction  of  parties  or  persons,  to  apply 
his  dignified,  liberal,  and  honest  rule  of  life  to  the  smallest 
as  weU  as  the  greatest  objects  to  which  he  turned  his 
clear  and  comprehensive  mind.'^ 
HiBBCT-  With  an  intuitive  perception  of  the  widely-extended 

tircom.     field — ^hitherto   untrodden  by  royal   footsteps — wherein 
munity.      his  Varied   accomplishments,  and  the  influences  of  his 
exalted  station,  could  be  suitably  employed.  Prince  Albert 
took  a  prominent  part  in  the  encouragement  of  every 
social  movement  which  sought  to  advance  the  industrial, 
educational,  or  moral  interests  of  the  people.     He  lent 
his  aid  and  countenance  to  the  promotion  of  science  and 
the  arts,  and  was  always  ready  to  foster  every  undertak- 
ing that  gave  promise  of  contributing  to  develope  the 
resources  of  the  empire,  or  of  assisting  her  friendly  and 
successful   rivalry  with   other   countries   in   the  arts  of 
peace. 
The  Taiue        The  loss  which  the  nation  has  sustained  in  the  death  of 
U)thecaiwe  ^^is  iUustrious  man  has,  unhappily,  deprived  our  enquiry 
aLhv°'      ^^^  ^^^  constitutional  standing  of  a  prince-consort  of  its 
immediate  practical  value ;  nevertheless,  the  example  of 
his  life  is  of  incalculable  service  to  the  cause  of  monarchy, 
as  it  serves  to  illustrate  and  define  the  status  of  the 


archy. 


»  Right  Hon.  W.  N.  Massey,  in  Edinb.  Review,  Jan.  1862,  Art.  viii. 
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sovereign  in  the  existing  development  of  the  British  con- 
stitution, and  also  to  exemplify  the  value  and  extent  of 
the  influence  which  may  be  rightfully  exercised  by  one 
who  is  politically  identified  with  the  occupant  of  the 
throne,  and  who  yet  fills  a  personally  irresponsible  posi- 
tion," without  encroaching  upon  the  province  of  respon- 
sible government. 

We  now  proceed  to  define,  more  particularly,  the  Constitii. 
constitutional  position  of  the  British  sovereign.  We  have  |ritk)nrtr 
already  seen  that,  in  a  system  of  parhamentary  govern-  ^f  sove- 
ment,  as  it  is  administered  in  England,  the  personal  will  '^^^°' 
of  the  monarch  can  only  find  pubhc  expression  through 
official  channels,  or  in  the  performance  of  acts  of  state 
which  have  been  advised  or  agreed  to  by  responsible 
ministers ;  and  that  the  responsible  servants  of  the  crown 
are  entitled  to  advise  the  sovereign  in  every  instance 
wherein  the  royal  authority  is  to  be  exercised.  In  other 
words,  the  public  authority  of  the  crown  in  England  is 
exercised  only  in  acts  of  representation,  or  through  the 
medium  of  ministers,  who  are  responsible  to  Parhament 
for  every  public  act  of  their  sovereign,  as  well  as  for  the 
general  policy  of  the  government  which  they  have  been 
called  upon  to  administer.  This  has  been  termed  the 
theory  of  Eoyal  Impersonality.  But  the  impersonality  of 
the  crown  only  extends  to  direct  acts  of  government. 
The  sovereign  retains  full  discretionary  powers  for  de- 
liberating and  determining  upon  every  recommendation 
which  is  tendered  for  the  royal  sanction  by  the  ministers 
of  the  crown ;  and,  as  every  important  act  of  administra- 
tion must  be  submitted  for  the  approval  of  the  crown,  the 
sovereign,  in  criticising,  confirming,  or  disallowing  the  same, 
is  enabled  to  exercise  an  active  and  intelligent  control 
over  the  government  of  the  country. 

In  the  fulfilment  of  the  functions  of  royalty,  much  must 
always  depend  upon  the  capacity  and  personal  character 


■  Earl  Derby  and  Mr.  Disraeli,  in  Hans.  Deb.  vol.  clxv.  pp.  27,  60. 
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of  the  reigning  monarch.  It  has  been  well  observed,  by 
a  sagacious  political  writer,  that '  a  wise  and  able  sovereign 
can  exercise  in  the  councils  wliich  he  necessarily  shares 
whatever  authority  belongs  to  his  character,  to  his  judg- 
ment, and,  in  the  course  of  years,  to  his  unequalled  ex- 
perience. A  lifelong  tenure  of  office,  ensuring  an  unin- 
terrupted familiarity  with  public  business,  gives  a  king  a 
considerable  advantage  over  even  veteran  ministers ;  and 
the  undefinable  influence  of  supreme  rank  is  in  itself  a 
substantial  basis  of  power/"  But  in  order  to  discharge 
his  functions  aright,  it  is  indispensable  that  the  sovereign 
should  be  ready  and  wiUing  to  labour,  zealously  and 
unremittingly,  in  his  high  vocation;  otherwise  he  will 
be  unable  to  cope  with  the  multifarious  and  'perplexing 
details  of  government,  or  to  exercise  that  controUing 
power  over  state  afiairs  which  properly  appertains  to  the 
crown.  On  the  other  hand,  a  sovereign  who,  from  what- 
ever cause,  is  indifferent  to  the  exercise  of  his  kingly 
functions,  may  neglect  the  administrative  part  of  his  duties, 
and,  if  he  be  served  by  competent  ministers,  the  common- 
wealth will  suffer  no  immediate  damage.  But,  in  such  a 
case,  the  legitimate  influence  of  the  monarchical  element 
in  the  constitution  is  impaired,  and  is  rendered  hable  to 
permanent  deprivation."*  Moreover,  while  a  sovereign 
may  for^o  the  active  control  of  the  affairs  of  state  with- 
out apparent  pubUc  loss,  provided  his  ministers  are  able 
and  patriotic,  the  moment  pohtical  power  faUs  into  the 
hands  of  self-seeking  and  unscrupulous  men,  the  nation  is 
deprived  of  the  check  which  a  vigilant  monarch  alone 
can  maintain — a  check  no  less  valuable  because  unseen, 
but  which  may  suffice,  upon  an  emergency,  to  save  the 
country  from  the  effects  of  misgovemment.      For  the 


"  Saturday  Review,  November  8,  king,  Bagehot,  on  the  English  Con- 

1802.  And  see  some  weighty  remarks  stitution,  in  the  FortnighUy  Review 

in  the  same  journal,  for  June  4, 1804,  for  October  15,  1805,  pp.  005-609. 
in  an  article  on  '  Foreign  Influence.*        ^  See     Bagehot's     paper,    above 

See  also,  on  the  advant^es  derivable  cited,  pp.  01(M312. 
from  the  experience  of  a  sagacious 
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sovereign  can  always  dismiss  a  ministry,  and  summon  Constitu. 
another  to  his  councils,  provided  he  does  so  not  for  mere  ^^ 
personal  considerations,  but  for  reasons  of  state  policy,  *^®  8<^«- 
which  the  incoming  administration  can  explain  and  justify 
to  the  satis&xjtion  of  Parliament.     This  branch  of  the 
royal  prerogative  will  hereafter  engage  our  attention  more 
fiilly. 

It  need  scarcely  be  urged  that  the  posvsession  of  a  high 
personal  character  and  a  cultivated  intellect  are  of  vital 
consequence  to  the  sovereign,  to  fit  him  for  his  rightful 
position  in  the  secret  councils  of  the  state.  They  enable 
him  to  subject  every  recommendation  of  his  ministers  to 
the  scrutiny  of  an  intelligent  and  impartial  mind,  intent 
only  upon  the  promotion  of  the  pubUc  good ;  and  should 
such  a  necessity  unfortunately  arise,  a  prudent  and  saga- 
cious monarch  can  do  much  to  moderate  party  asperities, 
rebuke  selfish  and  unworthy  aims,  and  encourage  patriotism, 
by  bringing  to  bear  upon  the  ministers  of  the  crown  a 
healthy  moral  influence,  similar  to  that  which  proceeds 
from  an  enlightened  public  opinion. 

And  on  the  wider  field  of  national  pursuits,  while  the 
individuahty  of  the  sovereign  is  debarred  from  active 
exercise,  except  through  the  agency  of  responsible  minis- 
ters, the  moral  influence  of  the  crown,  as  a  means  of  pro- 
moting the  pubUc  welfare,  is  of  incalculable  weight  and 
value.  It  properly  devolves  upon  the  constitutional 
sovereigns  of  England  to  employ  this  powerful  influence 
for  the  encouragement  of  public  and  private  morality, 
for  the  advancement  of  learning,  and  for  the  diffusion  of 
civilisation  among  their  people.""  The  favour  of  the  king 
is  always  an  object  of  honourable  ambition,  and,  when 
worthily  bestowed,  will  nerve  the  arm  and  excite  the 
brain  to  deeds  which  deserve  a  nation's  gratitude,  and 
bring  renown  upon  the  whole  empire. 

With  such  advantages  resulting  from  monarchical  rule. 


'  See  HairiBon  on  Civilisation,  pp.  291-204 
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Import-      it  were  vain  to  imagine  that,  because  the  direct  inter- 
kingiy     ^  fcrence  of  the  crown  in  acts  of  government  is  forbidden 
office.         lyj  |.|jg  spirit  of  the  constitution,  therefore  royalty  has 
ceased  to  be  anything  but  an  empty  phantom  or  a  costly 
pageant.     Though  divested,  by  the  growth  and  develop- 
ment of  our  political  institutions,  of  direct  political  power, 
the  crown  has  still  retained  immense  personal*  and  social 
influence  for  good  or  evil.     '  The  king's  name  is  a  tower 
of  strength ;'  and  without  the  blessing  of  headship,  in  the 
person  of  ^an  hereditary  sovereign,  the  time-honoured  in- 
stitutions of  England  would  sink  at  once  to  the  level  of 
a  democracy,  and  the  good  government  of  the  country 
would  be  jeopardised,  if  not  overthrown,  by  the  strife 
and  cupidity  of  rival  factions  contending  for  the  mastery.** 
Cere-  One  of  the  most  important  branches  of  the  regal  func- 

Snctions.  ^^^^^  ^®  ^^^^  wherein  the  crown,  as  *  the  symbol  of  national 
sovereignty,'  appears  in  pubhc  for  the  performance  of 
those  acts  of  state  which  peculiarly  appertain  to  the  kingly 
office — such  as  the  opening  and  proroguing  of  ParUament, 
the  holding  of  public  receptions,  of  ceremonials  for  con- 
ferring marks  of  distinction  and  royal  favour  upon  par- 
ticular persons,  and  the  hke.  These  duties,  while  they 
frequently  entail  heavy  burdens  upon  the  sovereign,  cannot 
be  intermitted — except  for  unavoidable  causes,  and  for  a 
limited  time — without  impairing  the  dignity  and  influence 
of  the  crown  itself.  The  presence  of  the  sovereign  in  the 
midst  of  his  people,  dispensing  favours,  or  engaged  in  the 
performance  of  high  acts  of  state,  aflbrds  opportunity  for 
the  public  expression  of  the  loyalty  or  personal  devotion 
of  the  people  to  their  king.  This  elevated  Christian 
sentiment  is  of  the  greatest  value  in  uniting  together  the 
ruler  and  the  subject,  so  that  fideUty  and  attachment  to 
the  monarchy  becomes  a  part  of  the  national  life.'  But 
'  loyalty  needs  to  be  stimulated  by  external  display,  by 


1  See  Cox,  Eng.  Govt.  p.  634. 

'  On  this  point;  see  Austin,  Plea  for  the  Constitution;  p.  87. 
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the  pomp  and  circumstance  of  power,  by  all  the  kindly 
feelings  which  personal  intercourse  creates  between  sove- 
reign and  subject.  If  a  sovereign  omits  to  keep  it  alive 
by  such  means,  he  leaves  unfulfilled  that  one  function 
which  no  one  else  can  perform  in  his  stead.'*  Moreover, 
notwithstanding  the  supreme  political  power  which  is  con- 
centred in  the  hands  of  the  prime  minister  for  the  time 
being,  the  court,  presided  over  by  the  sovereign,  is  still  Sodai  pw- 

,       P.    1  .        .^    ,  .    ,         1  TLx  ,       ^    \    .  eminence. 

the  highest  point  m  the  social  scale.  No  prime  minister, 
or  leader  of  a  political  party,  can  attempt  to  vie  with  his 
sovereign  in  this  particular.  The  personal  preeminence 
of  the  king  invests  himself  and  his  surroundings  with  a 
dignity  which  is  absolute  and  unapproachable.  The  most 
elevated  position  in  English  society  is  thereby  withdrawn 
from  the  arena  of  political  competition,  which  is  an  in- 
calculable benefit  to  the  whole  community.  Were  it 
otherwise, '  pohtics  would  ofier  a  prize  too  dazzUng  for 
mankind.'  If,  in  addition  to  the  immense  advantages 
that  at  present  attend  upon  a  successful  parliamentary 
career,  *  the  highest  social  rank  was  to  be  scrambled  for 
in  the  House  of  Commons,  the  number  of  social  adven- 
turers there  would  be  incalculably  more  numerous,  and 
indefinitely  more  eager;'  and  an  overwhelming  prepon- 
derance would  be  given  to  a  force  which  is  '  already 
perilously  great.'*  From  all  these  disturbing  influences, 
the  poUtical  system  of  England  has  been  preserved  by  the 
position  assigned  to  the  English  monarch. 

The  foregoing  definition  of  the  true  place  and  work 
of  the  sovereign  in  the  British  Constitution,  as  now  ad- 
ministered, may  be  suitably  illustrated  by  reference  to  the 
recorded  opinions  of  eminent  statesmen  of  our  own  day 
upon  this  topic.  Lord  Brougham,  in  his  'Historical 
Sketches,'  has  the  following  weighty  remarks:  *The 
question  is,  Does  the  king  of  this  country  hold  a  real 


•  Saturday    Review,    March    26,    nightly  Review,  August  lo,   1866, 
1864.  pp.  109,  110. 

*  Bagehot,  Eng.  Const  in  Fort- 
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Lord  or  only  a  nominal  oflSce  ?  Is  he  merely  a  form,  or  is  he 
oiTiS  a  substantive  power  in  our  mixed  and  balanced  constitu- 
^ffiM.^  tion?  Some  maintain — nay,  it  is  a  prevailing  opinion 
among  certain  authorities  of  no  mean  rank — that  the 
sovereign,  having  chosen  his  ministers,  assigns  over  to 
them  the  whole  executive  power.  They  treat  him  as  a 
kind  of  trustee  for  a  temporary  use,  to  preserve,  as  it 
were,  some  contingent  estate;  or  a  provisional -assignee, 
to  hold  the  property  of  an  insolvent  for  a  day,  and  then 
divest  himself  of  the  estate  by  assigning  it  over.  They 
regard  the  only  power  really  vested  in  the  crown  to  be 
the  choice  of  ministers,  and  even  the  exercise  of  this  to 
be  controlled  by  Parliament.  They  reduce  the  king  more 
completely  to  the  condition  of  a  state  pageant,  or  state 
cypher,  than  one  of  Abb6  Sieyes'  constitutions  did,  when 
he  proposed  to  have  a  grand  functionary  with  no  power 
except  to  give  away  offices ;  upon  which  Napoleon,  then 
First  Consul,  to  whom  the  proposition  was  tendered,  asked 
if  it  well  became  him  to  be  made  a  "  Cochon  k  Tengrais 
k  la  somme  de  trois  millions  par  an?""  The  English 
animal,  according  to  the  Whig  doctrine,  much  more 
nearly  answers  this  somewhat  coarse  description;  for 
the  Abba's  plan  was  to  give  his  royal  beast  a  substantial 
voice  in  the  distribution  of  all  patronage,  while  our  Hon 
is  only  to  have  the  sad  prerogative  of  naming  whom- 
soever the  Parliament  chooses,  and  eating  his  own  mess 
in  quiet. 

*  Now,  with  all  the  disposition  in  the  world  to  desire 
that  the  royal  prerogative  should  be  restricted,  and  the 
will  of  the  nation  govern  the  national  aflfairs,  we  cannot 
comprehend  this  theory  of  a  monarchy.  It  assigns  to  the 
crown  either  far  too  much  revenue,  or  far  too  little 
power.  To  pay  a  million  a  year,  or  more,  for  a  name, 
seems  absurdly  extravagant.  To  affect  living  under  a 
kingly  government,  and  yet  suffer  no   kind  of  kingly 


A  hog  to  be  fatted  at  the  rate  of  120^000/.  a  year. 
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power,  seems  extravagantly  absurd.  Surely  the  meaning 
of  having  a  sovereign  is,  that  his  voice  should  be  heard, 
and  his  influence  felt,  in  the  administration  of  public 
affairs.  The  different  orders  of  the  state  have  a  right  to 
look  towards  that  high  quarter  aU  in  their  turn  for  sup- 
port, when  their  rights  are  invaded  by  one  another's 
encroachments,  or  to  claim  the  royal  umpirage  when 
their  mutual  conflicts  cannot  be  settled  by  mutual  con- 
cessions ;  and  unless  the  whole  notion  of  a  mixed  mon- 
archy, and  a  balance  of  three  powers,  is  a  mere  fiction 
and  a  dream,  the  royal  portion  of  the  composition  must 
be  allowed  to  have  'some  power  to  produce  the  effect 
upon  the  quality  of  the  whole.  It  is  not  denied  that 
George  m.  sought  to  rule  too  much — ^it  is  not  maintained 
that  he  had  a  right  to  be  perpetually  sacrificing  all  other 
considerations  to  the  preservation  or  extension  of  his 
prerogative  :  but  that  he  only  discharged  the  duty  of  his 
station  by  thinking  for  himself,  acting  according  to  his  con- 
scientious opinions,  and  using  his  influence  for  giving  these 
opinions  effect,  cannot  be  denied.' .  . . '  George  III.  set  one 
example  which  is  worthy  of  imitation  in  all  times.  He 
refused  to  be  made  a  state  puppet  in  his  minister's  hands, 
and  to  let  his  name  be  used  either  by  men  whom  he 
despised,  or  for  purposes  which  he  disapproved.  Nor 
could  anyone  ever  accuse  him  of  ruling  by  favourites ; 
stUl  less  could  anyone,  by  pretending  to  be  the  people's 
choice,  impose  himself  on  his  vigorous  understanding.'^ 

Again,  in  his  *  Political  Philosophy,'  Lord  Brougham 
interprets  the  British  Constitution  as  intending  that  the 
opinions  of  the  monarch  should  have  a  sensible  weight, 
even  against  the  most  conflicting  sentiments  of  the  people 
and  of  the  peers,  and  that  the  individual  monarch  should 
be  a  substantive  part  of  the  political  system,  as  a  check 
on  the  other  branches.^ 


'  Historical  Sketches  of  Statesmen,  "Vol.  iii.  p.  302.  But  see  Mr. 
in  the  Time  of  George  III.,  first  Senior's  comments  upon  this  passage, 
series,  edit.  1839,  pp.  12-14.  in  his  Historical  Essays,  vol.  i.  p.  347. 
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Earl  Grey  In  his  Essaj  on  Parliamentary  Government,'  Lord  Grey 
khigiy  thus  expresses  himself: — 'There  is  a  further  safeguard 
office.  against  abuse,  in  its  being  requisite  that  the  ministers  of 
the  crown  should  obtain  its  direct  sanction  for  all  their 
most  important  measures.  The  crown,  it  is  true,  seldom 
refuses  to  act  upon  the  advice  deliberately  pressed  upon 
it  by  its  servants,  nor  could  it  do  so  frequently  without 
creating  great  inconvenience.  But  the  sovereigns  of  this 
country  nevertheless  may,  and  generally  have  exercised 
much  influence  over  the  conduct  of  the  government; 
and  in  extreme  cases  the  power  of  the  crown  to  refuse 
its  consent  to  what  is  proposed  by  its  servants,  may  be 
used  with  the  greatest  benefit  to  the  nation.  A  refusal 
on  the  part  of  the  sovereign  to  sanction  measures  which 
the  ministers  persist  in  recommending  as  indispensable, 
is  indeed  a  legitimate  ground  for  their  resignation :  and 
if  the  question  which  leads  to  this  is  one  on  which  they 
have  the  support  of  public  opinion,  they  must  in  the  end 
prevail.  But  if  this  high  power  is  exercised  with  wisdom, 
and  is  reserved  for  great  emergencies,  the  crown  may 
generally  calculate  on  the  support  of  the  nation  in  re- 
fusing to  sanction  measures  improperly  pressed  upon  it 
by  its  ministers,  especially  where  the  measures  so  urged 
involve  an  abuse  of  the  royal  authority  for  their  own 
party  objects.' 
EariDepby  And  upon  a  rcccut  occasion  Lord  Derby,  from  his 
fluen(»"of  place  in  Parliament,  gave  utterance  to  the  following  re- 
marks : — '  The  people  of  this  country  are  under  a  great 
mistake  if  they  suppose  that  the  sovereign  does  not 
exercise  a  real,  salutary,  and  decided  influence  over  the 
councils  and  government  of  the  country.  The  sovereign 
is  not  the  mere  automaton,  or  puppet,  of  the  government 
of  the  day.  She  exercises  a  beneficial  influence  and 
control  over  the  affairs  of  the  state  ;  and  it  is  the  duty  of 
the  minister  for  the  time  being,  in  submitting  any  propo- 


ihe  Soye- 
reign. 
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sition  for  the  assent  of  her  Majesty,  to  give  satisfactory 
reasons  that  such  propositions  are  called  for  by  public 
policy,  and  justified  by  the  public  interests.  If  the 
sovereign  is  not  satisfied  with  the  advice  tendered  to  her, 
—  if,  either  from  the  suggestions  of  her  own  mind,  or 
from  objections  which  may  be  suggested  to  her  by  [the 
Prince  Consort],  her  Majesty  is  of  opinion  that  she  will 
not  accept  the  advice  of  the  responsible  minister  of  the 
crown,  the  course  of  the  crown  and  the  minister  is  equally 
open.  The  course  of  the  crown  is  to  refuse  to  accept 
that  advice  of  the  minister,  and  the  inevitable  consequence 
to  the  minister  would  be  the  tender  of  his  resignation."' 

*  It  is  not  to  be  supposed,*  says  Professor  Austin,  in  Auatin  on 
reference  to  the  control  exercised  over  P^liament  by  pmc^^^ 
means  of  the  royal  prerogative  of  dissolution,  '  that  the 
king  is  powerless  because  this  power  of  control  is  seldoin 
exercised.  As  his  power  depends,  in  the  long  run,  on  the 
rational  attachment  of  the  people  to  the  royal  office,  the 
permanence  of  the  power  would  be  put  in  jeopardy  if  it 
were  indiscreetly  exercised.  The  power  of  the  crown  tp 
control  the  Houses  operates  silently.  It  is  rarely  exer- 
cised in  fact ;  but  it  could  be  exercised  in  fact  if  the 
exercise  became  necessary,  and  were  sanctioned  by  the 
approbation  of  the  country.'* 

The  weight  of  influence  which  properly  appertains  to 
the  opinions  of  the  sovereign,  when  constitutionally  ex- 
pressed, would  naturally  be  exerted  in  such  an  emergency 
to  place  the  government  of  the  country  in  the  hands  of  a 
minister  whose  policy  was  in  accordance  with  the  views 
entertained  by  the  crown  itself ;  but  unless  those  views 
found  a  response  from  the  nation  at  large,  and  were  ac- 
cepted by  Parliament,  they  could  not  ultimately  prevail. 
In  the  hst  resort,  no  opinions  or  policy  can  be  carried 
out  by  the  government  of  England  but  such  as  meet  with 
the  sober  approval  of  Parliament  and  of  the  people. 


•  Hans.  Deb.  vol.  cxxx.  p.  103.  *  Plea  for  the  Conatitutloo,  p.  5. 
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influenoo  It  has  beeu  aptly  pointed  out,  by  a  recent  political  writer, 
TOTM«ign  ^*  *^®  power  of  the  sovereign  in  England  is  con^siderably 
in^ticai  increased  when  rival  political  parties  are  evenly  balanced ; 
and  that  ^  it  rises  still  higher  when  the  competition  be- 
tween the  various  statesmen  of  all  parties  becomes  close. 
For,  though  the  rise  and  fell  of  parties  is  decided  in  the 
main  by  the  constituencies,  their  power  extends  only  in 
very  rare  cases  to  the  careers  of  individual  politicians. 
Unless  a  man  be  singularly  eminent,  the  sovereign  can 
place  a  ban  upon  him,  and  exclude  him,  if  not  from  all 
office,  at  least  from  the  highest  office,  without  any  great 
risk  of  a  collision  with  the  House  of  Commons  or  the  people. 
CJourt  favour,  therefore,  is  no  matter  of  tinsel,  but  an 
object  of  substantial  importance  to  politicians ;  and  the 
fear  of  losing  it  avails,  to  a  certain  extent,  to  mould  their 
poUcy,  whether  they  are  in  office  or  in  opposition.  If  this 
species  of  influence  were  merely  used  to  give  a  due  weight 
to  the  personal  opinions  of  the  sovereign,  there  would  be 
no  reason  to  complain,  and  its  exercise  would  be  ac- 
quiesced in  cheerfully.'  The  writer  then  adverts  to  the 
'  obscure  favourites  concealed  under  the  shadow  of  the 
throne,'  who,  in  the  last  century,  gave  rise  to  complaints 
of  unauthorised  advice  and  backstairs  influence  ;  but  he 
adds,  most  truly,  that  *  in  our  day  the  sense  of  honour  has 
become  keener,  and  political  combatants  no  longer  con- 
sider stratagems  of  this  kind  legitimate.'' 

This  brings  us  to  the  consideration  of  the  prerogative 
of  the  crown  in  the  appointment  of  the  ministers  of  state, 
by  whom  the  government  of  the  country  is  conducted. 
Appoints         From  the  high  and  commanding  position  occupied  by 
m?^8torB     ^^^  sovereign,  it  would  be  natural  to  infer  that  he  should 
by  the        ^e  fpee  to  secure  the  services  of  the  wisest  and  ablest  men 
to  whom  to  entrust  the  administration  of  public  affairs. 
Accordingly  the   British   Constitution  distinctly  recog- 
nises the  right  of  the  sovereign  to  make  choice  of  aU  his 

'  Saturday  Review,  August  1, 1863,  p.  142. 
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responsible  ministers,,  and  the  continuance  of  the  royal 
confidence  in  an  existing  ministry  is  an  essential  pre- 
requisite to  its  remaining  in  office. 

Commenting  upon  the  exercise  of  this  branch  of  the 
royal  prerogative,  Lord  Brougham  has  declared  that  it  is 
in  the  '  unquestioned  power  of  the  crown  to  choose  and 
to  change  its  servants ; '  and  that '  no  one  would  think  of 
questioning  the  foundation  of  this  power,  of  objecting  to 
its  existence,  or  of  wishing  to  restrict  it,'  provided  only 
that  it  is  exercised  *  on  grounds  capable  of  being  stated 
and  defended/  The  grounds  upon  which  the  sovereign 
may  constitutionally  dismiss  a  ministry  he  has  thus  de-  DismiMai 
fined :  *  If  they  exhibit  internal  dissensions  amongst  ter^""*^ 
themselves ;  if  they  differ  from  the  sovereign,  or  from  the 
country  at  large ;  if  their  measures  are  ruinous  to  the 
interests  of  the  country,  at  home  or  abroad ;  or  if  there 
should  exist  a  general  feeling  of  distrust  and  disapproba- 
tion of  them  throughout  the  country/* 

The  personal  discretion  of  the  sovereign  in  regard  to 
his  ministers  has  been  explained  as  follows : — '  The 
sovereign  exercises  his  opinion  on  the  sentiments  as  well 
as  capacity  of  his  ministers ;  and  if  upon  either  he  judges 
them  to  be  incompetent,  or  in  any  degree  unfit,  it  is  the 
prerogative  and,  with  perfect  loyalty  let  me  add,  the 
duty  of  the  crown  to  dismiss  such  ministers/  **  For  *  the 
king  cannot  be  required  to  take  advice  from  men  in  whom 
he  cannot  confide ;  and,  were  there  no  other  reason,  a 
diminution  of  confidence  is  a  sufficient  ground  for  a  change 
in  his  Majesty's  councils/ "^ 

It  is  the  undeniable  right  of  either  House  of  Parliament  Advice  of 
to  advise  the  crown  upon  the  exercise  of  this  or  any  other  ^00^011 
of  its  prerogatives  ;  but  this  right  cannot  be  pressed  so  far  ^^?  *P" 
as  to  render  the  sovereign  *  accountable  to  Parhament  for  ^minis- 


terr. 


•Hallam,  Const.  Hist  vol.  iii.  p.  892.  *  Mr.  Pitt,  Pari.  Hist  vol.  xxxv. 

And  see  a  resolution  of  the  House  of  p.  1121. 

Lords,  on  February  4,  1784.  «  Lord  Selkirk,  Pari.  Deb.  voL  ix. 

•  Mirror  of  Pari  1835,  pp.  28,  29.  p.  377. 
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his  conduct  in  changing  his  advisers,'  or  as  to  entitle 
Parliament  '  to  question  the  motives  of  his  Majesty  for 
dismissing  ministers  who  had  lost  his  confidence.'*  It 
has  been  contended,  indeed,  that  'it  is  the  right  and 
privilege  of  the  House  of  Commons  to  express  its  opinion 
and  judgment,  and  even  to  offer  advice  to  the  sovereign, 
as  to  the  circumstances  under  which,  and  the  mode  in 
which,  he  may  have  been  advised  to  exercise  his  undoubted 
prerogative  of  choosing  the  ministers  of  the  crown.'* 
But  such  an  interference  with  the  free  choice  of  the 
sovereign  would  be  justifiable  only  in  the  extreme  case, 
if  we  njay  suppose  that  such  could  occur,  wherein  the 
crown  had  selected  unfit  or  improper  persons  as  its 
advisers.'  In  all  ordinary  circumstances,  the  ministers 
King^B  chosen  by  the  sovereign  are  entitled  to  receive  from 
™^'?J?^"  Parliament,  if  not  *  an  implicit  confidence,'  at  the  least 
a  fair  trial.  *  a  fair  trial.' '  This  has  been  the  established  rule  and 
practice  of  the  constitution,  as  the  foUowing  cases  will 
show : — 

When  Mr.  Pitt  was  appointed  prime  minister  by  George  III.,  in 
1783,  in  the  face  of  a  hostile  majority  in  the  Honse  of  Commons,  he 
braved  the  fierce  opposition  with  which  he  was  encountered,  and 
disregarded  the  factious  obstmctions  of  his  foes,  until  he  was  in  a 
position  to  dissolve  Parliament  and  appeal  to  the  people.^  Advert- 
ing, nearly  twenty  years  afterwards,  to  the  conduct  of  the  House  of 
Commons  upon  this  occasion,  Mr.  Pitt  declared  that  amidst  all  the 
violence  which  characterised  the  proceedings  of  the  House  at  the 
time,  the  '  general  principle '  of  the  sole  right  of  the  king  to  nominate 
his  ministers  '  had  never  been  attempted  to  be  denied  in  the  ab- 
stract.*    The  hostility  of  the  House  to  Mr.  Pitt  arose,  accoi-ding  to 


^  rx)rd  Selkirk,  Pari.  Deb.  vol.  ix.  removed  in  consequence  of  an  address 

p.  377.     'The  House  of  Lords  have  from  this  house.' — Duke  of  WelUng- 

nothinff  to  say  to  the  changes  which  ton.  Pari.  Deb.  N.  S.  voL  x^di.  p.  455. 

may  take  place  in  his  Majesty's  coun-  ■  Lords  Morpeth  and  Stanley,  Mir- 

cils.     It  is  his  Majesty's  prerogative  ror  of  Pari.  1836,  p.  74. 

to  appomt  his  own  ministers,  and  to  '  Lord  Selkirk's  speech.  Pari.  Deb. 

change  them  as  he  pleases ;  and  the  vol.  ix.  p.  377.     And  see  Adolphus, 

House  of  Lords  cannot  take  into  con-  Hist,  of  £ng.  vol.  iii.  p.  40(3 ». 

sideration  the  special  circumstances  >  Sir  K.  Peel's*  Memoirs,  vol.  ii. 

under  which  sucn  changes  have  been  p.  Q7, 

made,  except  in  particular  cases,  in  ^  See  ante,  p.  77. 

which   an  administration  has  been  *  Pari.  Hist  vol.  xxxv.  p.  062. 
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Sir  Bobert  Peel,  from  a  suspicion  that  he  owed  his  appointment  to 
nnconstitational  motives ;  that  is  to  say,  to  the  exercise  of  secret 
inflnence,  by  means  of  which  it  was  notorious  that  the  previous 
administration  had  been  overthrown.  But  Mr.  Pitt  took  his  stand 
upon  the  principle  that  it  was  irregular  for  the  House  to  endeavour 
to  control  the  prerogative  of  the  crown  in  the  choice  of  its  ministers, 
by  denouneing  them-  without  waiting  to  see  their  acts.^ 

In  1801,  after  the  retirement  of  Mr.  Pitt  from  oflBce,  and  the  ap- 
pointment of  Mr.  Addington  to  the  premiership,  an  arrangement 
which  was  not  satisfactory  to  Parliament,  Mr.  Pitt  expressly  claimed 
for  the  king  'the  sole  right  of  nominating  his  ministers/  and  con- 
tended '  that  the  House  had  no  right  to  form  any  resolution  till  their 
conduct  came  to  be  judged  of  by  the  acts  of  their  administration.* 
He  asserted,  moreorver,  that  the  new  ministers  were  entitled,  at  the 
outset,  to  *  a  constitutional  confidence  ; '  in  other  words,  '  that  unless 
some  good  reason  were  assigned  ta  the  contrary,  the  House  was 
bound,  by  the  best  principles  of  policy,  as  well  as  by  the  true  spirit 
of  the  constitution,  to  wait  to  see  the  conduct  of  the  ministers  of  the 
crown  before  they  should  withhold  their  confidence.'  ^  The  House 
of  Commons  acquiesced  in  this  reasoning,  and  refrained  from  any 
attempt  at  disturbing  the  new  ministry. 

In  1807,  after  the  dismissal  by  George  HI.  of  the  Grenville  Admi- 
nistration, and  the  appointment  of  the  Duke  of  Portland's  ministry, 
debates  arose  in  both  Houses  of  Parliament  upon  this  event,  and  upon 
the  circumstances  which  had  given  rise  to  it.  The  ex-ministers  had 
a  majority  in  both  Houses.  •  Their  friends  accordingly  endeavoured 
to  embarrass  the  new  government  by  proposing  resolutions  expres- 
sive of  regret  at  the  change  in  the  royal  councils.  But  Parliament, 
while  they  were  inclined  to  approve  of  the  conduct  of  the  late 
ministry  in  the  matter  which  had  occasioned  their  dismissal,  refused 
to  concur  in  resolutions  of  censure,  or  to  take  any  steps  which  would 
appear  like  an  attempt  to  limit  the  exefrcise  of  the  prerogative  by 
refusing  to  the  new  ministers  of  the  crown  a  fair  trial.  Accordingly 
the  resolutions  were  superseded  in  the  Lords  by  a  motion  of  adjourn- 
ment, and  in  the  Commons  by  a  resolution  to  pass  on  to  the  orders  of 
the  day."  During  the  debate  in  the  House  of  Commons,  Sir  William 
Grant  took  occasion  to  shorw  that  the  attempt  of  the  late  ministers 
to  convert  Parliament  into  a  court  of  appeal  against  the  king's  de- 
cision was  unwarrantable  and  unprecedented." 

In  1834  Sir  Eobert  Peel,  by  desire  of  King  William  IV.,  under- 
took the  formation  of  a  ministiy,  although  his  party  was  in  a  decided 


*  Mirror  of  Pari.  1841,  p.  1937.  »  Pari.  Deb.  vol.  ix.  p.  474.      See 

*  Pari.  Hist,   vol  xxxv.  pp.   962,  also  the  proceedings  in  the  House  of 
1116.  Commons  after  the   death   of   Mr. 

«  See  anU,  p.  91.  Perceval :  anUy  p  96. 
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xninority  in  the  House  of  Commons.  A  dissolution  of  Parliament 
ensued,  but  this  did  not  add  very  materially  to  the  strength  of  the 
new  administration.  Ministers  sustained  very  severe  defeats  in  the 
new  House ;  nevertheless,  Sir  B.  Peel  reused  to  resign,  saying,  *'  I 
hold  there  is  nothing  unconstitutional,  in  the  post  I  fill,  and  in  the 
fulfilment  of  my  duty,  to  persevere  in  the  discharge  of  those  duties 
to  which  my  sovereign  has  called  me,  in  defiance  of  the  majority 
that  is  against  me  upon  any  abstract  question,  &c.  I  will  pOTform 
my  duty  until  the  House  shall  by  its  vote  refuse  its  sanction  to  some 
measure  of  importance  which  I  think  necessary  to  submit  to  its  con- 
sideration.'**  He  accordingly  persisted  in  the  attempt  to  maintain 
his  position,  in  the  face  of  repeated  defeats  in  the  Commons  for 
nearly  two  months  ;  when,  being  convinced  of  the  evil  of  permitting 
the  House  of  Commons  to  exhibit  itself  to  the  country  free  from  any 
control  on  the  part  of  the  government,  and  believing  that  *  in  con- 
formity with  the  constitution,  a  government  ought  not  to  persist  in 
carrying  on  public  afiairs,  ai^;er  a  fair  trial,  against  the  decided  opi  • 
nion  of  a  majority  of  the  House  of  Commons,'  he  resigned,  and  a  new 
ministry,  whose  views  were  in  accordance  with  the  opinions  of  the 
Commons,  was  appointed.P  Earl  Derby  in  1852,  in  1868,  and  in  1866, 
assumed  the  reins  of  government,  by  command  of  the  Queen,  with 
an  adverse  majority  in  the  House  of  Commons.  Upon  each  oc- 
casion the  new  ministry  were  treated  with  great  forbearance  by  the 
House,  and  were  permitted  to  remain  in  office  without  molestation 
or  annoyance  until  they  had  developed  their  policy,  and  had  shown 
themselves  to  be  decidedly  at  issue  with  the  House  of  Commons  upon 
some  great  public  question.^ 

Address  to  During  the  interval  between  the  resignation  or  dismissal 
onTthe^^  of  a  ministry,  and  the  appointment  of  their  successors, 
fonnation    should  it  appear  expedient  to  either  House  to  tender 

of  a  minis-       ,,  ,  ..  ,  ii» 

try.  advice  to  the  sovereign  m  regard  to  the  formation  of  a 

new  ministry — ^whether  it  be  to  urge  the  appointment  of 
a  strong  and  efficient  administration,  or  even  to  indicate 
the  poKtical  character  of  a  ministry  that  would  prove 
acceptable  to  Parliament — ^it  is  perfectly  constitutional  to 
do  so.  But  an  administration  once  formed  is  entitled,  as 
we  have  seen,  to  receive  from  Parliament  favourable  con- 
sideration and  a  fair  trial. 

In  1783,  thirty-seven  days   (Februaay  24  to  April  2)  elapsed 
between  the  resignation  of  the  Shelbume  Ministry  and  the  ap- 

•  Hans.  Deb.  vol.  cxix.  p.  1278.  Mirror  of  Pari.  1835,  p.  817. 

p  PfceFs    Memoirs,  vol  ii.  p.  91 ;.       'See  antty  pp.  148, 158,  161. 
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pointment  of  a  Coalition  Ministry,  under  the  Duke  of  Portland. 
On  March  24i,  the  Commons  passed  an  address  to  the  king, 
praying  him  to  form  a  strong  and  united  admimsiration.  His  Ma- 
jeeiy  sent  a  gracions  reply  to  this  address  through  Earl  Ludlow,' 
expressing  his  earnest  desire  to  do  everything  in  his  power  to  comply 
with  the  wishes  of  his  faithM  Commons.'  On  March  81,  a 
motion  was  made  for  the  adoption  of  another  address,  representing 
the  urgent  necessiiy  which  existed  for  the  immediate  appointment 
of  an  efficient  and  responsible  administration ;  but  afber  some  debate, 
the  motion,  being  regarded  as  premature,  was  withdrawn.^ 

Upon  the  break-up  of  the  Perceval  Administration,  owing  to  the 
aosassination  of  the  premier,  on  May  11,  1812,  four  weeks 
elapsed  before  a  new  ministry,  under  the  Earl  of  Liverpool,  was 
appointed.  On  May  21,  a  motion  was  made  in  the  House  of 
Commons  for  an  address  to  the  Prince  Begent,  praying  him  to  form 
a  strong  and  efficient  administration.  It  being  known  that  the  for- 
mer colleagues  of  Mr.  Perceval  were  desirous  of  remaining  in  office, 
and  were  in  communication  with  the  prince  upon  the  subject,  the 
motion  was  resisted  by  the  friends  of  the  late  government,  on  the 
ground  that  it  was  an  attempt  to  interfere  with  the  crown  in  the 
choice  of  its  servants,  which  was  not  justified  by  existing  circum- 
stances. The  motion  was  nevertheless  agreed  to  by  a  small  majority, 
and  the  mover  and  seconder  of  the  address  were  ordered  to  present 
it  to  his  Boyal  Highness.  The  mover  reported  on  the  following 
day  that  the  prince  had  promised  that  the  address  should  receive 
his  immediate  and  serious  consideration.  Viewing  this  address  as 
equivalent  to  a  declaration  of  their  own  inefficiency,  the  remaining 
members  of  the  administration  immediately  placed  their  offices  at 
the  disposal  of  the  Prince  Begent.  Negotiations  were  then  com- 
menced with  the  Whig  party,  but  they  proved  unsuccessful ;  and  the 
old  ministry  was  reinstated  in  office,  under  the  premiership  of  the 
Earl  of  Liverpool."  The  new  administration  was  vehemently  assailed 
in  the  House  of  Commons,  and  motions  were  submitted  to  declare 
that  it  was  essentially  the  same  as  the  one  in  regard  to  which  disap- 
probation had  been  expressed  by  the  House  and  by  the  country.  But 
after  much  debate  it  became  apparent  that  the  sense  of  the  House 
was  opposed  to  any  proceedings  that  might  appear  like  an  attempt 


'  His  lordship  was  Comptroller  of  gentybeseeching  him  to  proceed  with- 

the  Household.  out  delav  to  appoiat  a  stronff  ministry, 

■  Com.  JoumalB,  March  26, 1789i  in  which  the  House  coukI  confide. 

^  Ibid.  March  31,  1783.  But  the  House  being  informed  that 

"  See  tmte,  pp.  04-103.      Buriuff  negotiations  were  in  active  progress, 

this    interval,    on    May    30,    and  with  evenr  prospect  of  a  succesafiil 

again  on  June  5,  notice  was  ffiven  termination,  the  motions  were  not 

in  the  House  of   Commons    xor  a  made. — Ibid.  pp.  100, 102. 
farther  address  to  the  Prince  Re- 
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to  dictate  to  the  crown  in  regard  to  the  choice  of  its  advisers.  The 
leader  of  the  government,  moreover^  claimed  for  the  new  ministiy 
'  the  constitntional  snpport  of  Parliament  till  their  actions  should 
ahow  them  to  be  unworthy  of  it.'  The  several  motions  of  censure 
were  then  put  and  negatived.^ 

A  fortnight  elapsed  between  the  resignation  of  Lord  Liverpool,  on 
March  27,  1827,  and  the  appointment  of  the  Canning  Adminis- 
tration. Meanwhile,  after  eight  days  had  elapsed,  notice  was  given, 
for  April  6,  of  an  address  to  the  crown,  to  be  pleased  to  ap- 
point a  ministry  who  were  unanimous  on  questions  of  vital  impor- 
tanc0  to  the  empire.  But  when  the  day  arrived  for  bringing  on  this 
motion,  it  was  withdraiArn  upon  an  intimation  that  the  formation  of 
a  ministry  v/as  about  to  take  place.  Four  days  afterwards  the 
Canning  Ministry  was  appointed.^ 

Ten  days  elapsed  between  the  resignation  of  Sir  Robert  Peel,  in 
1835,  and  the  appointment  of  the  Melbourne  Ministry ;  and  there 
was  a  similar  interval  between  the  resignation  of  the  Derby  Ministry, 
in  1852,  and  the  appointment  of  their  successors.  Upon  neither  of 
these  occasions  was  there  any  action  taken  by  Parliament,  although 
a  change  of  ministry  is  ordinarily  effected  within  one  week. 

But  on  February  1,  1855^  the  Aberdeen  Ministry  resigned, 
and  the  Palmerston  Ministry  accepted  office  on  the  8th  inst.  Not- 
withstanding this  short  interval^  on  the  motion  to  adjourn  the 
House  of  CommonSj  on  February  6,  a  short  debate  ensued,  in 
which  dissatisfaction  was  expressed  at  the  delay  in  forming"  a 
ministry,  and  hints  were  given  that,  if  much  further  delay  occurred, 
it  might  be  expedient  to  address  the  crown  upon  the  subject.' 

Upon  the  resignation  of  the  Grey  Ministry^  on  May  8^  1832, 
bonsequent  ux>on  their  defeat  upon  the  Beform  Bill  in  the  House  of 
Lords,  the  House  of  Commons  passed  an  address  to  the  king  on  the 
10th  inst.,  expressing  their  deep  regret  at  the  retirement  of  ministers, 
and  imploring  his  Majesty  '  to  call  to  his  councils  such  persbhs  only 
as  will  carry  into  effect,  unimpaired  in  all  its  essential  provisions,' 
the  measure  of  Beform  to  which  the  House  had  recently  agreed.  The 
address  was  ordered  to  be  presented  by  members  of  the  House  who 
were  bf  the  Privy  Council.^  Four  days  having  elapsed  without  the 
reception  by  the  House  of  any  reply  to  their  address,  the  Speaker 
was  questioned  upon  the  subject.  He  could  only  state  that  the  ad- 
dress had  been  placed  in  proper  hands  for  presentation,  and  suggest 
that  his  Majesty,  not  having  any  responsible  minister  or  confidential 
adviser,  might  think  it  better  to  delay  sending  an  answer  till  he  had 


'  See  imfe,  pp.  104, 106.  j  Mirror  of  Pari.  1832,  pp.  1970- 

^  See  ant€j  pp.  106-108.  1992. 

^Seeon^^p.  150. 
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Buch  a  minister,  throagh  whose  hands  it  might  be  conveyed.  This  sur- 
mise was  afterwards  confirmed,  and  declared  to  have  been  the  reason 
why  no  reply  had  been  sent  to  the  address,  by  the  Chancellor  of  the 
Exchequer,  upon  his  rettlm  to  office.'  For  the  king,  having  failed 
in  the  attempt  to  form  a  Tory  administration,  had  been  obliged  to 
recall  his  late  advisers. 

Having  vindicated  the  right  of  the  sovereign  to  the  free 
choice  of  his  constitutional  advisers,  by  whom  the  admi- 
nistration of  the  Government  is  to  be  conducted — a  free- 
dom which  necessitates  that  they  should  be  unreservedly 
accepted  by  Parliament  at  the  outset  of  their  career,  and 
until  they  prove  themselves  by  their  general  pohcy  and  Personal 
public  conduct  to  be  undeserving  of  confidence — it  remains  i°<Sn8°drthe 
to  be  seen  to  what  extent  the  sovereign  is  at  liberty  to  sovereign 
exercise  his  personal  inchnations  in  the  choice  or  dismissal  formltion 
of  individual  ministers.  ministry. 

The  cabinet^  as  wiU  be  hereafter  more  fully  explained, 
is  a  committee  of  the  Privy  Council.  The  sovereign  is 
empowered  by  his  prerogative  to  summon  whom  he  will 
to  the  Privy  Council;  and  he  is  at  liberty  to  dismiss 
any  member  thereof,  at  any  time,  who  may  incur  his  dis- 
pleasure.* As  every  cabinet  minister  is  necessarily  a 
member  of  the  Privy  Council,  the  sovereign  is  thereby 
enabled  to  alter  the  composition  of  the  cabinet  council 
whenever  he  may  think  fit  to  do  so.  But  by  modern  con- 
stitutional practice  the  freedom  of  choice  possessed  by  the 
crown  in  the  selection  of  its  advisers  has  been  subjected 
to  important  limitations. 

Theoretically,  it  is  presumed  that  the  sovereign  acts  in 
this  matter  according  to  his  own  discretion.  William 
in.,  it  is  notorious,  allowed  no  interference  with  his  own 
will  in  appointing  whom  he  would  to  fill  the  high  offices 
of  state  ;**  but  the  necessities  of  parliamentary  government, 
coupled  with  the  inferior  capabiUty  of  his  immediate 

"  Mirror  of  Pari.  1832;  pp.  2024,  struck  out  the  names  of  individualB 

2079.  from  the  list  of  privy  councillors^  for 

*  Seyeral  instances  are  given  by  imputed  misconduct. 

May  (Const  Hist.  i.  pp.  20,   24),  ^  Macaulay,    Hiat;    df    England, 

wherein  Qeorge  U.  and  George  III.  posmm. 


crown. 
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successors  upon  the  throne,  soon  entangled  the  reigning 
monarch  in  the  meshes  of  party,  and  deprived  him  of  free 
agency,  even  in  the  choice  of  his  own  ministers. 
Nomina-  The  Whigs,  during  the  reign  of  the  first  three  Georges, 
nJni^ps  ^^^  "P  ^  claim  to  have  the  nomination  of  the  prime 
^the  minister,  and  to  limit  the  choice  of  the  sovereign  in  regard 
to  his  ministers  generally  to  the  members  of  certain  lead- 
ing aristocratic  families.  In  this  they  were  partially 
successful,  the  earlier  sovereigns  of  the  House  of  Hanover 
being  unable  to  resist  the  strength  of  the  party  by  whom 
this  claim  was  supported.  But  George  HL,  immediately 
upon  his  accession,  endeavoured  to  free  himself  from  such 
trammels,  and  to  break  down  the  great  Whig  oligarchy. 
As  a  matter  of  compromise,  he  succeeded  in  making  good 
his  right  to  appoint  a  portion  of  every  administration, 
whilst  the  remainder  were  nominated  by  the  leading 
statesmen  who  were  invited  to  join  the  same.  This 
arrangement  appears  to  have  continued  in  operation  until 
a  very  recent  date.  It  was  not  until  the  accession  of  Sir 
Eobert  Peel  to  office,  in  1834,  that  we  find  the  present 
constitutional  practice  distinctly  enforced. 

Thus,  in  1782,  George  HI.  was  allowed  to  nominate 
Ix)rd  Thurlow  as  Lord  Chancellor  and  a  member  of  the 
cabinet,  whilst  the  Shelbume  and  Eockingham  parties 
introduced  five  members  each.*"  Thurlow  was  first  ap- 
pointed to  the  chancellorship  in  1778,  and  continued  to 
hold  the  office  during  successive  administrations,  until 
1792,  on  account  of  the  king's  strong  partiaUty  for  him. 
But  the  imprudence  of  this  arrangement  was  afterwards 
manifested  by  Thurlow's  own  conduct,  for  he  pertina- 
ciously opposed  the  policy  of  his  colleagues,  and  boasted  of 
his  independence  on  the  ground  that  he  was  *  the  king's 
friend.'*  During  Mr.  Pitt's  administration,  the  king,  who 
had  great  confidence  in  that  statesman,  did  not  interfere 
at  all  in  his  arrangement  of  the  political  offices,  though 


•  Pari.  Deb.  vol.  xxiii.  p.  413.        *  CampbeU's  Chano.  tqI.  v.  pp.  647, 61L 
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in  regard  to  some  of  them  he  privately  expressed  his 
extreme  disapprobation.*  Dming  the  Eegency,  in  1812, 
the  negotiations  with  Lords  Grey  and  Grenville  for  the 
reconstruction  of  the  ministry  fell  through,  because  the 
Prince  Eegent  claimed  the  right  to  nominate  three  mem- 
bers of  the  cabinet  (including  the  prime  minister)  himself. 
This  claim  was  objected  to  by  the  Whig  lords,  not  as 
being  unconstitutional,  but  because  they  deemed  it  to  be 
opposed  to  the  spirit  of  mutual  confidence  and  freedom 
from  suspicion  which  ought  to  characterise  the  cabinet 
council,  and  which  rendered  it  essential  that  parties 
invited  to  co-operate  in  forming  an  administration  should 
be  at  liberty  to  arrange  its  personnel  amongst  themselves.' 
Upon  the  formation  of  Sir  Eobert  Peel's  administration, 
in  1834,  he  being  abroad  when  the  king  resolved  upon 
selecting  him  as  premier,  his  Majesty  appointed  the  Duke 
of  Wellington  to  be  secretary  of  state,  and  named  Lord 
Lyndhurst  for  the  oflSce  of  chancellor.  But  it  was  dis- 
tinctly understood  that  this  was  to  be  a  mere  ad  interim 
arrangement ;  and  upon  the  arrival  of  Sir  Eobert  Peel  in 
England,  three  weeks  afterwards,  one  of  his  first  acts  was 
the  formal  recommendation  to  the  king  that  the  Duke  of 
Wellington  should  be  appointed  foreign  secretary,  and 
that  Lord  Lyndhurst  should  be  the  chancellor.* 

In  regard  to  the  selection  of  the  prime  minister  himself,  Free  choice 
it  is  only  within  a  very  recent  period  that  the  free  choice  ^^e  mi- 
of  the  crown  has  been  distinctly  acknowledged.     This  is  "^^ter  by 
partly  attributable  to  the  fact  that  the  office  of  premier 
was  not  regarded  as  conferring  upon  its  possessor  an 
absolute  control  over  his  colleagues  in  the  ministry,  until 
within  the  past  century.^    But,  in  proportion  as  its  pre- 
eminence became  apparent,  its  possession  was  naturally 
coveted  by  the  great  political  parties. 

It  has  been  already  noticed  that  from  the  accession  of 
the  House  of  Hanover,  it  was  a  fundamental  article  of 

•  Rose,  Conesp.  vol.  ii.  pp.  158, 176.        «  Peers  Memoirs,  ii.  pp.  17, 27, 36. 
'  ParL  Deb.  vol.  xxiii.  p.  428.  »»  See/>o«^  Vol.  II.  c.  1. 


S20  THE  SOVEREIGN. 

the  Whig  dreed  that  the  ministers  of  the  crown,  and 
especially  the  prime  minister,  should  be  nominated  by  the 
chiefs  of  the  Whig  party.  Mr.  Pitt,  during  the  debates 
on  the  Eegency,  in  1788,  publicly  referred  to  this  claim 
in  the  House  of  Commotis,  in  presence  of  Mr.  Fox,  who 
did  not  attempt  to  deny  it.*"  Its  existence  serves  to  ex- 
plain many  obscure  passages  of  political  history,  wherein 
ministerial  negotiations,  otherwise  promising,  proved  un- 
successful, because  of  the  attempt  to  assert  the  inde- 
pendence of  the  crown  in  the  choice  of  its  first  minister.* 
It  continued  in  operation  until  the  time  of  the  Eegency, 
when  Lord  WeUesley,  having  been  authorised  by  the 
Prince  Regent  to  reconstruct  the  ministry,  after  the 
assassination  of  Mr.  Perceval,  failed  in  the  endeavour,  as 
we  learn  upon  Whig  testimony,  mainly  because  that 
party  had  not  been  empowered  to  choose  the  premier, 
although  they  were  invited  to  enter  a  cabinet  to  be 
formed  upon  their  own  pohtical  principles.  In  the  debate 
upon  the  failure  of  these  negotiations,  Mr.  Canning  ad- 
verted to  this  doctrine,  and  claimed,  on  behalf  of  the 
constitution,  that  the  crown  should  be  unfettered  in  the 
choice  of  its  ministers,  save  only  by  the  advice  and  control 
of  a  free  Parliament.*  It  is  somewhat  remarkable,  how- 
ever, that  Mr.  Pitt,  who  in  1788  had  contended  for  the 
rights  of  the  sovereign  in  this  particular,  should  himself 
have  been  a  party,  in  1803,  to  a  negotiation  with  Mr. 
Addington  (the  then  prime  minister)  for  his  own  return 
to  power,  as  the  head  of  the  administration,  without 
having  previously  obtained  the  consent  of  the  king  to  the 
proposed  arrangement.  The  correspondence  between 
Pitt  and  Addington  was  presented  to  the  king  by  the 
latter,  after  the  scheme  had  proved  abortive ;  but  his 
Majesty  refused  to  read  it,  caustically  remarking  that  *  it 

^  Pari.  Hist  toI.  xxvii.  p.  772.  pp.  202-207. 

*  See  historical  precedents,    cited        ^  Pari.  Deb.  toI.  zxiii.  p.  465. 
in  Stapleton's  Canning  and  his  Times, 
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was  a  foolish  business,  which  was  begun  ill,  conducted  ill, 
and  terminated  ill.'^ 

The  inability  of  the  Prince  Eegent  to  reconstruct  the 
ministry  in  1812,  in  consequence  of  the  obstinate  ad- 
herence of  the  Whig  leaders  to  their  favourite  maxim, 
requiring  a  surrender  of  the  prerogative  of  the  crown  in 
the  choice  of  its  advisers  as  the  condition  of  their  sup- 
port and  co-operation,  induced  his  Eoyal  -Highness  to 
adopt  the  unprecedented  and  undignified  course  of  com- 
manding the  members  of  the  existing  cabinet  to  elect  Choice  of 
their  own  first  minister.  Their  choice  fell  upon  Lord  mi'eJbS^his 
Liverpool,  who  in  this  way  began  his  long  and  prosperous  coUeag:uefl 
career  as  premier.^  After  the  death  of  Lord  Liverpool,  ministry. 
in  1827,  Mr.  Canning  was  obviously  the  one  who,  from 
his  position  and  influence,  shoidd  have  succeeded  him  in 
the  premiership;  but  his  known  opinions  in  favour  of 
Boman  Catholic  Emancipation  made  the  king  averse  to 
placing  him  in  such  a  prominent  office.  Accordingly, 
after  a  fruitless  interview  with  Mr.  Canning,  his  Majesty 
again  resorted  to  his  former  expedient,  and  sent  the 
following  minute  to  the  cabinet :  *  That  his  Majesty  is 
desirous  of  retaining  all  his  present  servants  in  the  stations 
which  they  at  present  fill,  placing  at  their  head,  in  the 
station  vacated  by  Lord  Liverpool,  some  peer  professing 
opinions  upon  whom  his  Majesty's  confidential  servants 
may  agree,  of  the  same  principles  as  Lord  Liverpool.' 
He  afterwards  sent  a  verbal  message  to  Mr,  Canning, 
leaving  it  to  his  discretion  to  make  or  withhold  this 
communication  to  his  colleagues.  Mr.  Canning,  being  of 
opinion  that  it  was  inexpedient  to  refer  the  selection  of 
their  chief  to  the  suffrages  of  the  cabinet,  decided  upon 
withholding  it ;  while  he  at  the  same  time  privately  made 
known  to  them  its  general  purport,  to  which  they  re- 
sponded by  simply  expressing  their  earnest  desire  for  a 

^  Sir  G.  C.  Lewis,  in  Edinb.  Rev.        ^  Stapleton,  Canning  and  his  Times, 
ToL  cvii  p.  147.  p.  208. 
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speedy  termination  of  the  present  embarrassing  position 
of  the  government:  whereupon  the  king  allowed  his 
proposal  to  drop.  Several  days  were  then  spent  in  con- 
ferences between  his  Majesty  and  leading  members  of  the 
cabinet,  which  terminated  at  last  in  the  issue  of  the  royal 
commands  to  Mr.  Canning  to  prepare,  with  the  least 
possible  delay,  a  plan  for  the  reconstruction  of  the 
administration.  Thus  commenced  the  premiership  of 
Mr.  Canning,  which,  in  a  few  short  weeks,  was  brought 
to  a  sudden  and  unexpected  close  by  his  premature 
decease." 
The  prime  It  is  uow  tmiversally  conceded  that  the  prime  minister — 
S' thiTf^  as  the  minister  in  whom  the  crown  has  placed  its  constitu- 
choice  of  tional  confidence,  and  who  is  responsible  to  his  sovereign 
e  crown.  ^^^  ^^^  government  of  the  whole  empire — should  be  the 
free  and  unbiassed  choice  of  the  crown  itself.  Adverting 
to  the  circumstances  attending  his  resignation  of  office 
in  1845,  Sir  Eobert  Peel  said,  in  the  House  of  Commons : 
*  I  oflTered  no  opinion  as  to  the  choice  of  a  successor. 
That  is  almost  the  only  act  which  is  the  personal  act  of 
the  sovereign;  it  is  for  the  sovereign  to  determine  in 
whom  her  confidence  shall  be  placed.'"*  A  retiring 
minister  may,  if  requested  by  the  sovereign,  suggest  that 
any  particular  statesman  should  be  empowered  to  form  a 
new  administration,  but  such  advice  should  not  be 
obtruded  upon  the  sovereign  unasked.  Being  debarred 
by  his  own  resignation,  or  dismissal  fi-om  office,  from  the 
constitutional  right  to  tender  advice  to  the  crown,  he 
can  only  do  so,  if  required,  in  the  quality  of  a  peer  or  a 
privy  councillor ;  being  still  responsible,  in  that  capacity, 
for  any  advice  he  may  give  to  the  sovereign."* 

But  while  the  doctrine  is  now  fully  established,  that 
the  sovereign  has  a  free  choice  in  the  appointment  of  the 

"Stapleton,  Canning  and  his  Times,  cxziii.  p.  1701 ;    and  Massey's  Geo. 

pp.  586-690.  III.  YOl.  iii.  p.  218. 

•  Hans.  Del),  vol.  Ixxxiii.  p.  1004.  °  See  ante,  p.  61. 

See    also    Lord   Deibj,     ibtd,    voL  ^ 
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prime  minister,  the  selection  of  that  functionary  is  never-  Necessity 
theless  practically  limited  by  the  all-important  fact,  that  Ministers 
no  minister  can,  for  any  length  of  time,  carry  on  the  to  possess 
government  of  the  country  who  does  not  possess  the  con-  denw  of 
fidence  of  Parliament,  and  more  especially  of  the  House  ^*'^i^ 

-    ^  mi  •  •  1  'IT  ment. 

of  Commons.'  This  arcumstance  has  contnbuted  to 
restrain  the  undue  exercise  of  the  royal  prerogative,  and 
to  compel  the  crown,  in  all  its  dealings  with  an  adminis- 
tration, to  govern  itself  by  considerations  of  high  political 
expediency.^  Ample  security,  moreover,  that  no  changes 
of  ministry  will  be  effected  by  the  authority  of  the  crown 
but  such  as  would  commend  themselves  to  the  judgment 
of  Parliament,  is  obtained  by  the  operation  of  the  consti- 
tutional rule  which  requires  that  whenever  a  change  of 
ministry  takes  place  in  consequence  of  an  act  of  the  crown,  Newminis- 
the  incoming  ministers  shall  be  held  responsible  to  Parlia-  ^n^ie 
ment  for  the  policy  which  occasioned  the  retirement  of  *»F  d»f- , 

_     .  -  •         /».       •  missal  of 

their  predecessors  in  omce/  their  pre- 

In  1807,  wlien  George  III.  dismissed  the  Qrenville  Ministry,  be-  ®^^^"- 
cause  of  tkeir  re^sal  to  cany  out  his  particular  views  in  reference 
to  the  Boman  Catholics,  the  incoming  administration  endeavoured 
to  evade  the  responsibility  which  had  devolved  upon  them  in  regard 
to  the  change  of  government :  but  it  was  emphatically  asserted,  by 
the  best  parliamentary  authorities,  *  that  there  was  not  a  moment  in 
the  king's  life,  from  his  accession  to  his  demise,  when  there  was  not 
a  person  constitutionally  responsible  for  his  actions ; '  and  that  al- 
though he  might  seem  to  be  acting  without  advice  when,  in  the  ex- 
ercise of  his  undoubted  prerogative,  he  dismissed  his  ministers  and 
appointed  others,  yet  that  the  incoming  ministers  were  themselves 
responsible  for  the  dismissal  of  their  predecessors.' 

Li  1834  William  IV.,  having  become  a  convert  to  Tory  principles, 
came  to  the  sudden  determination  of  dismissing  the  Whig  ministry 
of  Lord  Melbourne.  It  did  not  appear  that  either  the  interests  of 
the  state  or  the  wishes  of  Parliament  necessitated  this  proceeding ; 
for  there  had  been  no  immediate  difference  of  opinion  between  the 


'  Bowrer,    Con«t.   Law,    p.  137 ;  '  Commons     Debates,    April     9, 

Kowlands,  Eng.  Const,  p.  438.  1807.      And  see  the  case  of  Lord 

«  See  Prince  Albert's  opinion  on  this  Danby,  cited  by  Lords  Jjauderdale 

subject,  quoted  by  Earl  Russell,  in  and  Holland,  on  this  occasion,  Hans. 

Hans.  Deb.  vol.  clxv.  p.  44.  Deb.  vol.  ix.  pp.  406,  414. 

'  Grey,  Pari.  Govt  189,  n. 
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king  and  the  cabinet  on  any  point  of  public  policy,  nor  bad  ministers 
lost  the  confidence  of  the  Honse  of  Commons.^  His  Majesty,  bow- 
ever,  determined  to  entrust  to  Sir  R.  Peel  the  formation  of  a  new 
ministry.  Sir  Robert  was  absent  from  England  at  the  time,  and 
was  ignorant  of  the  circumstances  attending  the  dismissal  of  Lord 
Melbourne.  When  informed  of  the  facts,  he  expressed  great  doubts 
of  the  policy  which  had  occasioned  the  change  of  government. 
Nevertheless,  so  fully  did  he  recognise  the  extent  of  his  obligations 
in  accepting  office,  that  he  boldly  avowed  his  constitutional  respon- 
sibility *  for  the  dissolution  of  the  preceding  government,  although 
he  had  not  the  remotest  concern  in  it.'"  The  late  ministry  had  a 
large  majority  in  the  House  of  Commons,  and  one  of  Sir  R.  Peel's 
first  acts  was  to  appeal  to  the  people.  The  new  IJouse,  although 
more  favourably  inclined  to  the  new  minister,  failed  to  put  him  in  a 
sufficiently  strong  position  to  enable  him  to  carry  on  the  govern- 
ment ;  and,  after  a  gallant  struggle  for  several  weeks  against  an  ad- 
verse majority,  Sir  R,  Peel  was  compelled  to  retire  from  office.  The 
king  had  then  no  alternative  but  to  recall  to  his  councils  the  Mel- 
bourne Ministry,  which  he  had  before  so  summarily  dismissed. 

Formation  Upon  the  resignation  or  dismissal  of  a  ministry,  it 
minuLv  ^^  customary  for  the  sovereign  to  send  for  the  recog- 
nised leader  of  the  Opposition,  or  for  some  other  person 
of  known  weight  and  influence  in  either  House  of  Parlia- 
ment, who  is  capable  of  leading  successfully  the  political 
party  to  which  he  belongs,  and  to  authorise  him  to  un- 
dertake the  formation  of  a  new  administration.'  It  is 
not  essential,  however,  that  the  person  selected  to  bring 
about  the  construction  of  a  new  cabinet  should  be  the 
intended  prime  minister.  It  may  be  difficult  at  first  to 
fix  upon  anyone  suitable  for  this  office  with  whom  a  new 
administration  could  be  induced  to  co-operate.  Under 
such  circumstances  some  less  prominent  person  could  be 
chosen  to  negotiate  for  the  formation  of  the  ministry. 
Thus,  in  1812,  Lord  Moira  received  a  commission  of  this 
kind  from  the  Prince  Eegent,  with  the  understanding  that 
he  should  receive  some  inferior  office,  together  with  a 
seat  in  the  cabinet.'' 


ministry. 


•  May,  Const  Hist.  vol.  i.  p.  122.  p.  284.  And  see  the  Duke  of  Wel- 
"  Peers  Memoirs,  vol.  ii.  p.  31.  Iington*8  remarks  on  this  point,  in 
'  See  Fiapbel,  Pftg.  Const,  p.  617.  Hans.  Deb.  N.  S.  vol.  xvii.  p.  464. 

•  Campbell,  Chancellors,  vol.  vii. 
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We  have  already  seen  (ante,  p.  218)  that  it  has  of  late  Prime 
years  become  a  settled  principle  that  the  political  chie&  ^powered 
to  whom  the  sovereign  may  confide  the  task  of  forming  ^^^^ 
a  ministry,  are  at  liberty  to  select  the  individuals  to  league*, 
compose  the  same,  and  to  submit  their  names  for  the 
royal  approval.  This  privilege  is  indispensable  to  ^  the 
successM  working  of  our  parliamentary  system,  and, 
after  a  long  struggle,  it  has  been  conceded  to  every  poli- 
tical party  which  may,  in  turn,  acquire  the  preeminence.* 
It  is  a  constitutional  necessity  that  the  first  minister  of  the 
crown  should  be  able  to  assume  full  personal  responsibi- 
lity before  Parliament  for  the  appointment  of  every  mem- 
ber of  the  administration.  This  he  can  only  do  when  he 
has  been  empowered  to  advise  the  crown  in  regard  to  the 
selection  of  the  persons  who  are  to  be  associated  with 
him  in  the  functions  of  government.  The  sovereign  has, 
indeed,  an  imdoubted  right  to  express  his  wishes  in  favour 
of  the  introduction  or  exclusion  of  particular  persons,  but 
by  modern  constitutional  usage  he  has  no  authoritative 
voice  in  the  selection  of  anyone  but  the  prime  minister. 
It  is  true  that,  in  this  as  in  other  matters,  the  expression 
of  a  strong  personal  feeling  on  the  part  of  the  crown  may 
have  great  weight  in  excluding  a  person  from  office, 
or  including  him,  at  least  for  a  time ;  but  even  this  consi- 
deration must  ultimately  yield  to  a  regard  for  the  public 
interests,  and  the  sovereign  must  be  prepared  to  accepi 
as  his  advisers  and  officers  of  state  those  who  have  been 
selected  for  such  functions   by  the  premier.'     In  like 

'  See  Sir  G.  C.  Lewis,  ia  Edinb.  Chanc.  ToLyii.p.l68.)  In  1801,  after 

Key.  vol.  ciii.  p.  313 ;  Mr.  Ciuming*s  entrusliiig  the  formation  of  a  new 

letter  of  1827,  in  Hans.  Deb.  N.  S.  miniBtry  to  Mr.  Addington,  and  giving 

vol.  xvii.  p.  457 ;  Duke  of  Welling-  him  full  authority  to  make  such  ar- 

tou's  letter  of  1828,  in Peel*s Memoirs,  rangements  for  carrving  on  the jpublie 

voL  L  p.  11 ;  Sir  R.  Peel,  Evidence,  service  as  he  should  thmk  fit,  George 

286,  Cfom.   on   Official   Salaries,  in  111.  expressed  a  f  wish' that  he  might 

1850;  and  see  Mill,  Rep.  Govt.  p.  96.  be  enaoled  to  place  the  Great  Seal  in 

'  George  111.,  it  is  notorious,  had  the  handy  of  Liord  Eldon,  and  place 

such  a  repugnance  to  Mr.  Fox,  that  Sir  Pepper  Arden  in  the  office  of 

for  a  long  time  he  absolutely  refused  to  Chief  Justice  of  the  Common  Pleas, 

admit  him  into  the  cabinet.  (See  May,  (Pellew's  Life  of  Sidmouth,yol.  i.  p. 

Const  Hist  vol.  L  p.  83  ;  Campbell,  20&).  Both  these  appointments  were 
VOL.  L                                          Q 
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manner,  in  the  event  of  a  vacancy  occurring  in  an  adminis- 
tration, whether  from  ordinary  circumstances,  or  as  the 
unavoidable  result  of  differences-between  individual  mem- 
bers of  the  same,  it  is  the  duty  of  the  prime  minister  to 
take  the  pleasure  of  the  crown  in  regard  to  the  appoint- 
ment of  some  one  selected  by  himself  to  fill  the  vacant 
office." 

If  difficulties  should  occur  in  the  formation  of  a  ministry, 
it  is  always  competent  for  the  sovereign  to  send  for,  and 
the  forma-  take  the  advice  of,  any  peer  or  privy-councillor  of  weight 
ministry,     ^wd  experience  in  pubUc  affiiirs,  whose  counsel  he  might 
consider  would  be  serviceable  to  him  in  the  emergency. 

Thus,  upon  the  crisifi  arising  oat  of  the  assassination  of  Mr.  Per- 
ceval, in  1812,  when  it  became  necessary  to  reconstruct  the  cabinet 
of  which  he  was  the  chief,  the  Prince  Begent  applied  for  and  acted 
upon  the  advice  of  his  brother,  the  Duke  of  Cumberland.*  In  1827, 
during  the  interregnum  occasioned  by  the  break-up  of  the  Liverpool 
Administration,  on  account  of  the  death  of  the  premier,  and  the  de- 
lay in  the  formation  of  a  new  ministry  by  Mr.  Canning,  the  Duke  of 
Newcastle  used  his  privilege  as  a  peer  to  obtain  an  audience  of  the 
king,  at  which  he  threatened  the  withdrawal  of  the  support  of  the 
Tory  party  from  the  government  if  his  Majesty  should  select  Mr. 
Canning  as  prime  minister.*'  Upon  the  resignation  of  the  Russell 
Ministry  in  1851,  afler  several  ineffectual  attempts  on  the  part  of 


eonferred  agreeably  to  the  king^s  de- 
Bire.  George  IV.  refused  to  allow  the 
readmission  of  Mr.  Canning  into  the 
cabinet,  in  1821,  after  the  death  of 
Queen  Caroline,  although  he  had  re- 
tired therefrom  a  few  months  pre- 
viously, solely  on  account  of  his 
objections  to  taking  part  in  the  pro- 
ceedings against  the  queen.  A  year 
afterwards,  the  premier  (Lord  Liver- 
pool^ renewed  his  anpeal  to  the  king 
on  Mr.  Canning's  behalf,  but  still 
without  success;  until  at  length, 
through  the  intercession  of  the  Duke 
of  Wellington,  his  Majesty  was  in- 
duced, very  reluctantly,  to  yield. 
(Stapleton/Canning  and  his  Times,  pp. 
323,  mS;  Guizot's  Peel, p.  23.)  When 
the  Wellington  coalition  ministry 
was  about  to  be  formed,  in  182b, 
George   IV.^  while    expressing    his 


wishes  in  regard  to  several  statesmen, 
on  the  whole  gave  a  cas'te  bUmche  for 
the  selection  of  anv  persons  who  had 
heretofore  been  in  his  service,  except 
Lord  Grey,  whom  he  objected  to  re- 
ceive a<?am  into  the  cabinet.  (Peers 
Memoirs,  vol.  i.  p.  12.)  Upon  the  reap- 
pointment of  the  Melbourne  Ministry, 
m  1835,  William  IV.  stipulated  that 
Lord  Brougham,  who  was  personally 
displeasing  to  his  Majes'hr,  should  not 
be  replaced  in  the  office  of  Lord 
ChanceUor.  (Howley,  Brit.  Const, 
p.  269 ;  Ann.  Register,  1836,  p.  237.) 

•  Sir  R.  Peel,  in  Commons*  Com- 
mittee on  Official  Salaries,  1850,  Evid. 
286,  289. 

'  Campell*8  Chancellors,  vol.  vii. 
p.  280. 

^  Stapleton*s  Canning  and  his 
Times,  p.  682. 
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▼ariona  statesmen  to  form  a  new  administration^  her  Majesty  sent  for 
the  Dnke  of  Wellington,  not  for  the  purpose  of  entrusting  the  Tno-Trifig 
of  a  cabinet  to  his  hands,  but  in  order  that  she  might  take  connsel 
from  him  in  regard  to  the  existing  state  of  affairs,  determining  also 
*  to  pause  awhile  before  she  again  commenced  the  task  of  forming 
an  administration. '^^  Again,  in  1852,  upon  the  resignation  of  the 
Derbj  Ministry,  her  Majesty  sent  for  the  Marquis  of  Lansdowne  for 
a  simOar  purpose.^^  Both  the  Duke  of  Wellington  and  (after  hid 
death)  the  Marquis  of  Lansdowne,  from  their  eminent  position,  ac- 
knowledged patriotism,  and  freedom  from  all  selfish  aims,  were  re- 
garded by  common  consent  as  the  personal  advisers  and  referees  of 
the  Queen.  In  this  capacity  they  often  and  sucoessfiilly  intervened 
to  reconcile  political  adversaries  and  rival  competitors  for  power, 
and  afforded  substantial  assistance  to  the  crown  upon  occasions  of 
gfrave  emergency.* 

The  act  of  the  sovereign,  in  communicating  with  trusty 
counsellors  in  circumstances  of  political  exigency,  is  in 
strict  accordance  with  constitutional  principle ;  and  it  is 
not  to  be  confounded  with  the  attempts  made  by  George 
in.,  during  the  early  years  of  his  reign,  to  govern  with 
the  aid  of  secret  and  irresponsible  advisers.  For  advice 
given  to  the  sovereign  upon  any  such  emergency,  the 
peer  or  privy-councillor  is  liable  to  be  called  to  account 
by  Parliament,  should  his  counsel  be  followed  by  con- 
sequences that  require  parliamentary  interposition.' 

Once  a  ministry  is  formed,  it  becomes  the  duty  of  a  Mutual 
constitutional  monarch  to  give  it  his  implicit  confidence  ^^^^ 
and  support,  co-operating  heartily  and  sincerely  with  the  the  king 
members  of  his  cabinet,  so  long  as  he  may  consider  that  Lmateri. 
the  best  interests  of  the  empire  are  served  by  their  con- 
tinuance in  office.     Should  he  have  reason  to  beheve 
that  those  interests  would  be  promoted  by  a  change  in 
his  advisers,  he  is  at  Hberty  to  insist  that  they  shall  give 
place  to  others,  in  whom  he  can  repose  more  perfect 
trust:  but  he  must  always  take  care  to  assure  himself 
beforehand  that  the  proposed  alteration  in  the  ministry  is 


•  Hans.  Deb.  vol.  cjdv.  pp.  1083,        •  Saturday  Review,  February  7, 
1075.  186:^  p.  168. 

*  Ibid.  vol.  cxxiii.  p.  1702.  '  See  ante,  p.  63. 
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one  that  will  satisfy  the  nation,  and  will  merit  and  secure 
the  approbation  of  Parhament.' 
Fonnaiap-  The  Several  members  of  the  administration  are  formally 
w^^i^mL  appointed  to  their  respective  offices  by  the  sovereign,  at 
tion  of  a  meeting  of  the  Privy  Council,  specially  holden  for  the 
^-  p^^p^g^  They  are  introduced  to  the  sovereign  by  the 
prime  minister,  when  they  receive  the  seals  and  symbols 
of  office  from  the  royal  hands,  which  they  are  then  per- 
mitted to  salute.  Upon  the  accession  of  a  new  sovereign, 
all  the  ministers  deliver  up  the  emblems  of  their  different 
offices  to  the  new  monarch,  at  a  meeting  of  the  Privy 
Council ;  receiving  them  back  again  from  the  royal 
hands,  if  it  is  intended  that  they  should  continue  in 
office,^ 

When  a  minister  of  state  wishes  to  resign  his  office, 
his  intended  retirement  should  be  officially  communicated 
to  the  sovereign,  through  the  prime  minister,   as  the 
regular  channel  of  communication  between  the  crown 
and  the  ministry.     But,  if  necessary,  a  personal  interview 
with  the  sovereign  can  be  obtained  by  the  retiring  minis- 
ter,  at  which  he  may  formally  deliver  up  his  sjrmbols 
.  of  office,  and  inform  the  sovereign  of  the  reasons  which 
have  induced  him  to  withdraw  from  the  royal  service.* 
Dismiaaai        It  is  always  in  the  power  of  the  crown,  acting  through 
ter*  °*"^   its  responsible  advisers,  to  direct  the  dismissal  from  office 
of   a    minister  of  state,  whether  he  be   a  member  of 
the  cabinet  or  not.     And  Parliament  has  no  right  to 


'  '  Public   opinion  determines,  in  duced  by  giving  to  the  people,  instead 

the  hist  resort,  to  what  hands  autho-  of  the  power  of  nominating  their 

xity  shall  be  entrusted ;  for  though  rulers  by  direct  election,  only  an  in- 

the  ministers  are  the  servants  of  the  direct  control,  thit)ugh  their  repre- 

crown,  and    are    appointed  by  the  sentatives^  over  the  selection  of  the 

sovereign,  yet  as  the  sovereign  must  ministers  by  whose  advice  the  powers 

choose  ministers  who  can  command  of  the  crown  are  exercised/ — (6rr«y, 

the  confidence  of  Parliament,  it  is  Pari.  Govt.  p.  26.)   See  also  Mill  on 

practically  the  people  who  decide,  Representative  Govt.  p.  96. 

through    their    representatives,    by  **  CampbeU's  Ghana  vol.  vii.  p.  342. 

whom  the   powers    of  jrovemment  ^  Pellew's  Life  of  Sidmoutn,  voL 

shall  be  wielded.   There  is,  however,  iii.  p.  396 ;  Edinb.  Review,  vol.  ex. 

a  vast  difference  in  the  effect  pro-  p.  79,  n. 
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interfere  in  any  such  case,  rmless  it  can  be  clearly  shown  Not  ordi- 
that  the  prerogative  had  been  exercised  in  an  arbitrary  j^toi^r^ 
and  unreasonable  manner.  Uamentary 

control. 
Thns,  in  1795,  the  goyemment  deemed  it  expedient  to  recall  Earl 

Fitzwilliam  from  the  lord-lientenancj  of  Ireland,  on  account  of  his 
having  favoored  a  policy  in  regard  to  Roman  Catholic  Emancipa* 
tion,  which  was  objectionablie  and  embarrassing  to  the  administra- 
tion. This  proceeding  gave  rise  to  much  discussion  in  Parliament, 
and  addresses  were  moved  in  both  Houses,  for  copies  of  such  cor- 
respondence as  would  show  '  the  motives  and  grounds  of  the  recall ' 
of  the  noble  earl.  The  motion  was  opposed  bj  ministers,  as  being 
unconstitutional  and  unprecedented.  '  The  power  of  nominating  and 
dismissing  his  servants,  without  assigning  anj  cause,  *  *  *  was 
vested  in  the  crown,  and  was  an  indisputable  part  of  the  constitu- 
tion.' Admitting  'that  no  prerogative  could  bar  the  inquisitorial 
functions  of  the  House  of  Commons,'  it  was  necessary,  in  order  to 
justify  enquiry  into  the  exercise  of  this  prerogative,  that  *  a  special 
case  should  be  made  out  of  positive  danger,  or  public  misconduct  or 
delinquency. '^  Ministers  are  sworn  to  secrecy  in  respect  to  the  ad- 
vice they  gave  to  the  sovereign,  and  they  are  all  responsible  to  Par- 
liament for  the  administration  of  the  government.  But  *  if  either 
House  of  Parliament  were  to  enquire  into  the  causes  of  dismissing 
ministers,  the  next  step  must  be  enquiring  whether  or  not  their  sue-, 
cessors  were  well  chosen,  and  advising  as  to  their  appointment.* 
'  Before  ministers  could  be  called  to  account,  *  substantive  ground 
must  be  laid  for  a  charge  against  them.'  ^  In  conformity  with  this 
doctrine,  ministers  refused  to  enter  into  particulars  as  to  the  reasons 
that  occasioned  the  recall  of  Earl  Fitzwilliam,  explanations  in  re- 
gard to  which  would  necessarily  '  involve  the  discussion  of  cabinet 
secrets,'  They  were  sustained  in  this  determination  by  large 
majorities  in  both  Houses  of  Parliament.^ 

The  sovereign  never  attends  at  meetings  of  the  cabinet  Cabinet 
council.   Previous  to  the  accession  of  the  present  dynasty,  ^^  * 
it  was  otherwise ;  and  so  long  as  it  was  consistent  with  ^^^ 
the  practice  of  the  constitution  for  the  monarch  to  take  soTereign. 
an  active  and  immediate  part  in  the  direction  of  public 
affairs,  it  was  fitting  that  no  meeting  of  the  cabinet  should 
be  held  without  his  presence.     But  under  the  existing 

J  Mr.  Pitt,  the  prime  minister,  in  273.    See  also  an  account  of  the  dia- 

ParL  Hist.  vol.  xxxi.  p.  1650.  missal  of  Lord  Palmerston,  in  1851, 

^  Lord  Grenyillo;  ibtd.  p.  1518.  from  the  office  of  Foreign  Secretary, 

'  ParL  Deb.  May  8  and  19, 1796 ;  pogt,  Vol.  IT.  c  1,  On  the  Cabinet 

Adolphus;  HiHt  of  Eng.  vol.  tI.  p.  Council. 
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system  of  government,  through  responsible  ministers,  it  is 
obvious  that  in  order  to  enable  the  cabinet  to  arrive  at 
impartial  conclusions  upon  any  matter,  it  is  necessary 
that  their  deliberations  should  be  private  and  confidential. 
The  absence  of  the  sovereign  from  the  cabinet  arose, 
however,  in  the  first  instaiice,  from  the  accidental  cir- 
cumstance of  the  inability  of  George  L  to  express  himself 
in  the  EngUsh  language.  The  innovation  once  com- 
menced soon  commended  itself  as  a  suitable  practice,  in 
entire  conformity  with  the  new  theory  of  constitutional 
government  then  in  progress  of  development. 
The  SOT©.  The  proper  medium  of  communication  between  the 
Se^  ^me  ^^creigu  and  the  administration  is  the  prime  minister ; 
miniBter.  not  merely  on  account  of  his  position  as  head  of  the 
government,  but  especially  because  he  is  the  minister 
who  haa  been  personally  selected  by  the  sovereign  as  the 
one  in  whom  the  crown  reposes  its  entire  confidence. 
He  is  bound  to  keep  the  sovereign  duly  informed  of  all 
political  events  of  importance,  including  the  decisions  of 
Parliament  upon  matters  of  public  concern.  Formal 
decisions  of  the  cabinet  upon  questions  of  public  policy 
are  also  submitted  to  the  sovereign  by  the  prime  minister, 
upon  whom  it  devolves  to  take  the  royal  pleasure  there- 
upon. 
Whan  the  It  is  not  ncedful  to  consult  the  crown  upon  minor 
^^  ^  matters  of  administration :  discretion,  in  such  cases,  is 
ooDsnited  neccssarily  reposed  in  the  official  responsible  head  of 
affii^  every  department  of  the  state.  But  no  important  acts  of 
government,  which  would  commit  the  crown  to  a  par- 
ticular course  or  line  of  policy,  should  be  performed  by 
ministers  without  the  previous  knowledge  and  consent  of 
the  sovereign."*  The  cabinet  council  is  frequently  occu- 
pied in  discussing  important  matters,  which  it  would  be 
premature  to  submit  to  the  crown  until  some  definite 
conclusions  have  been  come  to,  or  some  line  of  poUcy 


Mar,  Const  Hist.  toI.  i.  p.  132. 
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agreed  upon,  in  regard  to  the  same.  But  so  soon  as  the 
cabinet  have  arrived  at  a  decision  upon  any  important 
question  which  is  intended  to  be  the  basis  of  future 
action,  whether  legislative  or  administrative,  it  becomes 
the  duty  of  the  prime  minister  to  submit  the  same  for  the 
consideration  of  the  crown.  The  neglect  of  this  rule,  on 
the  part  of  Mr.  Pitt,  in  the  year  1800, — ^when  the  cabinet 
had  agreed  upon  the  expediency  of  a  concession  to  the 
claims  of  the  Eoman  Catholics, — occasioned  his  loss  of 
office,  and  the  withdrawal  of  the  king's  confidence."  And, 
in  1851,  Lord  Palmerston  was  removed  from  the  office  of 
Foreign  Secretary,  by  command  of  the  Queen,  acting 
upon  the  advice  of  the  prime  minister,  for  an  excess  of 
authority  as  secretary  of  state,  in  writing  an  important 
despatch  which  had  not  been  submitted  for  the  approval 
of  the  sovereign,  or  the  concurrence  of  the  premier,  before 
it  was  transmitted  to  its  destination."  *  These  events 
exemplify  the  effisctive  control  which  the  crown  constitu- 
tionally exercises  in  the  government  of  the  country.  The 
policy  and  conduct  of  its  ministers  are  subject  to  its  active 
supervision.  In  minor  afiairs  the  ministers  have  a  sepa- 
rate discretion,  in  their  several  departments ;  but  in  the 
general  acts  of  government,  the  crown  is  to  be  consulted, 
and  has  a  control  over  them  aU.'*" 

To  ensure  a  due  observance,  on  the  part  of  ministers,  of  Method  of 
their  duty  to  the  crown,  provision  has  been  made  for  the  ^J^"*Ii^*th 
regular  transmission  of  every  important  despatch,  corre-  the  crown. 
spondence,  report,  or  other  paper,  which  it  is  material 
should  be  inspected  by  the  sovereign,  to  the  sovereign 
herself,  either  through  the  instrumentahty  of  the  prime 
minister,  or,  in  certain  cases,   direct  from  one  of  the 
secretary  of  state's  offices.**    AU  despatches  received  by 

■  May,  Const  IBsL  toI.  L  pp.  81 ,  82.  reports,  correspondence,  warrants,  and 

•'iWrf.  pp.  132-135.  Full  particulars  otners  papers,  for  the  royal  approyal 

of  this  case  will  be  found  in  the  or  signature,  are  daily  forwarded  to 

chapter  on  the  Cabinet  CounciL  the  sovereign,  in  charge  of  queen*s 

^  May,  Const.  Hist.  toI.  i.  p.  136.  messengers,  from  the  several  offices 

1  Dcspatch-lxixes,  containing  official  of  the  Principal  Secretaries  of  State, 


232 


THE  SOVBBEIGN. 


Interpod* 
tion  of  tbe 
royal 
•i&ority. 


Etiquette 
in  writing 
to  the 
flOTereign. 


a  secretary  of  state,  after  perusal  by  the  proper  officer,—* 
and,  in  important  cases,  all  drafts  of  answers  thereto, — ^are 
required  to  be  forwarded,  by  the  senior  clerk  of  the  par- 
ticular department,  first  to  the  prime  minister,  then  to  the 
Queen  (for  the  royal  sanction,  previous  to  their  being 
despatched,  in  the  case  of  important  drafts),  and  after- 
wards to  the  other  cabinet  ministers/  Constitutional 
practice  also  requires  that  no  political  instruction  should 
be  sent  to  any  British  minister  abroad,  and  no  official  note 
be  addressed  to  any  foreign  diplomatic  agent,  without  the 
draft  being  first  submitted  to  the  prime  minister,  in  order 
that  he  may  take  the  pleasure  of  the  crown  upon  it.  And 
if  either  the  sovereign  or  the  prime  minister  suggest 
alterations,  they  are  either  adopted,  or  the  despatch  is 
withheld." 

If  any  question  should  arise  in  the  mind  of  the  sovereign, 
in  regard  to  anything  contained  in  the  official  papers  sub- 
mitted for  her  consideration  and  approval,  she  would  pro- 
perly consult  the  prime  minister  thereupon.*  And  should 
it  be  necessary  for  the  sovereign  to  interpose  her  authority, 
to  correct  or  control  the  conduct  of  any  particular  min- 
ister, she  would  do  so  upon  the  constitutional  advice  and 
responsibility  of  the  prime  minister." 

The  mode  in  which  ministers  address  the  sovereign  in 
epistolary  communications  is  pecuhar.  It  is  the  established 
etiquette  for  the  minister  to  use  the  third  person,  and  to 
address  his  sovereign  in  the  second.  When  or  by  whom 
this  epistolary  form  was  introduced  is  unknown.  Mr.  Gren- 
ville's  letters  to  George  m.,  in  1765,  are  in  the  ordinary 
form.^  But,  twenty  years  later,  we  find  Mr.  Fox  employ- 
ing the  phraseology  which  is  now  in  use :  ^'Mr.  Fox  has  the 


tHe  First  Lord  of  the  Admiralty, 
and  from  the  Prime  Minister.  The 
perusal  and  consideration  of  these 
papers  forms  an  important  part  of  the 
dailj  routine  of  the  rojal  labours. 

»  See  Report  of  Commons*  Com- 
mittee on  the  Diplomatic  Senrice^ 
1861,  pp.  74-76. 


*  Lord  Palmerston,  Hans.  Deb. 
vol.  cxix.  pp.  105^  110.  See  further 
on  this  subject,  m  the  Chapter  On 
the  Cabinet  Council. 

*  Lord  John  Bussell,  Hans.  Deb. 
voL  cxix.  p.  91. 

«  Ibid.  jp.  99. 

'  Grenvule  Papers,  vol.  iii.  pp.  4-16. 
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honour  of  transmitting  to  your  Majesty  the  minute  of  the 
cabinet  council  assembled  this  morning  at  Lord  Eocking- 
ham's,  18th  May  1782/ ' 

When  it  is  necessary  that  the  authority  of  the  crown  ^ 
should  be  exercised  in  pubhc  acts  of  govemmert,  a  privy 
coimcil  is  convened,  from  whence  orders  in  counci^and 
jproclamations  are  promulgated.  According  t^  modprr  ' 
usage,  the  Privy  Council  is  regarded  as  a.  formaLaad  not  a 
deUberative  assembly ;  for  '  it  would  be  contrary  to  con-  | 
stitutional  jraptice  thaLihe  aavergign^  should  preside  at  ; 
anyco.unr.il  where  ddiberatiou  or  disrussion  .takes  placa"  ■ 
The  commands  of  the  sovereign  in  reference  to  affairs  of  1 
state,  whether  they  be  issued  at^i  priiry  council  or  other^ 
wise,  are  communicated  to  the  executive  departments  toy 
whom  it  belongs  to  give  effect  thereto,  through  the  m€^ 
dium  of  a  secretarjrof  state/ 

When  it  is  necessary  to  obtain  the  royal  sign-manual  to  Royal 
any  important  document,  the  various  secretaries  and  ^^. 
other  ministers  of  state  who  may  require  it,  in  their  re- 
spective departments,  should  make  personal  application  for 
the  same.  But  if  the  paper  to  be  signed  be  of  an  ordi- 
nary and  unimportant  character,  it  may  be  transmitted  to 
the  sovereign  in  a  departmental  despatch-box.*  It  is  the 
duty  of  the  Lord  Chancellor  to  attend  upon  the  sovereign 
in  order  to  obtain  the  sign-manual  for  the  sanction  of  bills 
that  have  passed  the  two  Houses  of  Parhament.' 

If  circumstances  should  occur  that  would  render  the  Delegation 
personal  exercise  of  the  royal  functions  inconvenient  or  ^^ 
impossible,  the  powers  of  ^e  crown  may  be  delegated, 
for  a  time,  to  commissioners  or  other  substitutes.     The 
only  exception  appears  to  be  in  r^ard  to  the  pewer  of 
creating  peers,  which  has  never  been  made  the  subject  of 


*  Rufl8ell*8   Fox,  vol.  i.  p.  361,  On  the  Privy  CounciL 

quoted  bj  Sir  G.  0.  Lewis,  in  Edinb.        '  Hana.  Beb.  vol.  cxl.  p.  1047. 
Rev.  vol.  xcix.  p.  25,  n,  ■  Ibid.  vol.  dxv.  p.  841. 

*  Earl  Granville,  in  Hans.  Deb.  vol.        •  Campbell's  Chanc  voL  vii.  pp. 
clxxv.  p.  261.    And  see  Vol.  II.  c  2,  167-150. 
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delegation.^  Neither  can  a  commission  be  granted  for 
the  purpose  of  signifying  the  royal  assent  to  bills  in  Par- 
liament, except  with  respect  to  specified  bills,  which  have 
passed  both  Houses  at  the  date  of  the  commission.'' 
Abmceof  The  most  general  delegation  by  the  crown  of  its 
fr^mtS*  political  power  has  been  that  which  has  taken  place  fix)m 
"*^-  time  to  time  in  the  appointment,  by  the  sovereign,  of 
Lords  Justices  and  Guardians  for  the  administration  of 
the  government  during  the  absence  of  the  sovereign  from 
the  realm.  The  powers  granted  to  such  persons  have 
usually  included  every  possible  exercise  of  the  royal 
authority,  except  that  of  assenting  to  bills  in  Parliament, 
and  of  granting  peerages.  But  it  has  been  customary  to 
accompany  the  conunission  by  instructions,  requiring  the 
commissioners  not  to  exercise  certain  of  the  powers 
granted  (particularly  those  for  the  pardon  of  offenders 
and  the  dissolution  of  Parliament)  without  special  signi- 
fication of  the  royal  pleasure.  During  the  long  reign  of 
George  IH,  the  sovereign  was  never  absent  from  Eng- 
land ;  and  his  son  and  successor,  George  IV.,  went  abroad 
once  only,  in  the  year  1821,  when  Lords  Justices  were 
appointed  by  his  Majesty  in  Council.  After  the  accession 
of  the  present  Queen,  her  Majesty,  in  the  year  1843,  paid 
a  short  visit  to  the  King  of  the  French  at  the  Ch&teau 
d'Eu;  and  again,  in  1845,  visited  Germany.  Upon 
both  these  occasions,  the  opinion  of  the  law-officers  of  the 
crown  was  taken,  as  to  whether  there  was  any  legal 
necessity  for  the  issue  of  a  commission  appointing  Lords 
Justices  diuing  her  Majesty's  absence.  Each  time  the 
law-officers  were  clearly  of  opinion  that  it  was  unneces- 
sary. The  question  then  resolved  itself  into  one  of  ex- 
pediency ;  and  considering  the  great  facilities  for  speedy 
communication  afforded  by  the  general  introduction  of 
the  railway  system,  and  the  circumstance  that  her 
Majesty  would  necessarily  be  accompanied  by  a  secretary 


*  Cox,  Eng.  Govt  pp.  614-617.  «  IM,  p.  49. 
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of  state,  and  could  therefore  perform  any  royal  act 
required  of  her  with  as  much  validity  and  effect  on  the 
continent  of  Europe  as  if  it  were  done  in  her  own 
dominions,  the  ministry  decided  that  it  was  quite  unne- 
cessary to  advise  the  appointment  of  Lords  Justices, 
*  really  for  no  practical  purpose.'^  Eoyal  visits  abroad 
have  since  been  of  no  infrequent  occurrence,  and  as  no 
appointment  of  Lords  Justices  has  taken  place  upon  such 
occasions,  the  practice  may  be  considered  to  have  fallen 
into  desuetude.* 

It  is  essential  to  the  due  execution  of  any  powers  by 
delegation  from  the  crown,  that  a  special  autJiority,  under 
the  royal  sign-manual,  should  be  issued  for  the  purpose. 
This  was  a  difficulty  that  presented  itself  in  the  year  Royal 
1788,  arising  out  of  the  melancholy  condition  of  George  ^^bo^^ 
m.,  who  was  first  attacked  by  insanity  at  that  time.  ance 

The  mental  disorder  which  afflicted  the  king  was  of  such  n^Tf 
a  serious  character,  that  it  rendered  it  imperative  upon  G^eo^g«m. 
Parliament  to  take  immediate  steps  to  supply  the  defect 
in  the  royal  authority  for  so  long  a  period  as  the  king's 
illness  might  continue.  Parliament  then  stood  prorogued 
for  a  particular  day,  upon  which,  under  ordinary  circum- 
stances, it  is  probable  that  it  would  not  have  assembled. 
But,  taking  advantage  of  the  authority  of  the  royal  pro- 
clamation, ministers  determined  to  meet  Parliament 
without  further  delay,  and  deliberate  upon  the  posture  of 
affairs.  After  full  enquiries  had  been  instituted,  by  both 
Houses,  into  the  state  of  his  Majesty's  health,  they  agreed 
to  a  resolution,  that  it  was  the  right  and  duty  of  the 
Lords  and  Commons  assembled  in  Parhament  to  provide 
for  the  exercise  of  the  royal  authority,  in  such  manner  as 
the  exigency  of  the  case  might  appear  to  require.  It  was 
then  resolved,  by  both  Houses,  that  it  was  expedient  and 
necessary  that  letters-patent  for  opening  Parliament  should 
pass  under  the  Great  Seal.     This  was  done  accordingly ; 

*  Lord  Cbdicellor  Lrndliuwt,  in        •  CBmpbell'8  Chanc.  vol.  it.  p.  125, 
Hans.  I>eb.  August  7, 1S45.  it. 
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and,  so  far  as  was   possible,  under  these  painful   and 

unprecedented  circumstances,  the  usual  forms  for  the 

opening  of  Parliament  were  adhered  to,  notwithstanding 

the  incapacity  of  the  sovereign.'    But  in  the  proceedings 

had  upon  this  occasion,  the  two  leading  statesmen,  Pitt 

and  Fox,  with  their  respective  followers,  were  at  issue. 

Proceed-     Pitt  Contended  that  Parhament  alone  was  competent  to 

i^iyde-  make  good  the   deficiency  in  the  executive  authority; 

feet  in  the  whiLst  Fox  claimed  for  the  Prince  of  Wales  an  inherent 

office.^        moral,  if  not  legal,  right  to  assume  the  crown,  as  though 

the   king  his  fether  were   actually  dead.     A  succinct 

account  of  this  memorable  controversy,  will  be  found  in 

*  May's  Constitutional  History.'*   It  will  suflSce  here  to  stat^ 

the  general  results  arrived  at,  so  far  as  they  estabhsh  an 

important  point  of  constitutional  law.^ 

It  was  argued  by  Mr.  Pitt,  who  was  then  prime  minister, 
that  in  conformity  with  the  principles  established  by  the 
Eevolution  of  1688,  and  by  the  Bill  of  Eights,  the  Lords 
and  Commons  represented  the  whole  estates  of  the  people, 
and  were,  therefore,  legally  as  well  as  constitutionally, 
empowered  to  supply  any  deficiency  in  the  kingly  oflSce, 
whensoever  that  should  arise;  that  this  assumption  of 
power  was  not  incompatible  with  the  principle  of  an 
hereditary  monarchy,  but  was  essential  as  a  safeguard  of 
the  throne  itself  against  encroachment  from  any  quarter. 
Having    succeeded    in    obtaining  the    concurrence    of 


'  Pari.  HiBt  ToL  xxvii.  p.  OSS,  et  who  are  curioua  in  such  poinis,  it 

ieq,  may  also  be  noted  that  exactly  ten 

>  VoL  i.  pp.  146-162.     See  also  Sir  years  elapsed  between  the  births  of 

G.  C.  LewiSy  in  Edinb.  Hev.  toI.  ciii.  the  following  statesmen,  all  of  them 

p.  826.  amon^  the  most  prominent  characters 

^  The  decision  of  Parliament  upon  of  this  remarkable  era : — Mr.  Fox 

this  gfreat  question  was  given  exactly  was  bom  in  1749 ;  Mr.  Pitt  and  Lord 

one  hundred  years  after  the  deter-  Grenville  inl769;  theDuke  of  Wel- 

mination,  by  the  same  authority,  of  lington,  Lord  Gasdereagh,  and  Napo- 

another  question,  of  stiU  more  im-  leon  Bonaparte,  in  17&.   (Sir  O,  C 

portance,  affecting  the  right  of  sue-  Letois,   in    Edinb.    Rev.   vol.  cviii. 

cession  to  the  English  throne — viz.,  p.  812,  ri.)    Moreorer,  William  IV. 

the  deyolution  of  tbe  crown  upon  the  signed  the  draft  of  the  Reform  Bill 

'  abdication '  of  James  IL,  which  took  on  January  81,  1881,  the  anniversary 

place  in  the  year  1688.    For  those  of  the  martyrdom  of  Charles  I. 
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Parliament  to  these  conclusions,  Mr.  Pitt  admitted  that, 
as  a  matter  of  discretion,  the  Prince  of  Wales  ought  to 
be  called  upon  to  assume  the  Eegency,  with  all  necessary 
authority,  unrestrained  by  any  permanent  council,  and 
with  a  free  choice  of  his  political  servants.  But  he  con- 
tended that  any  power  which  was  not  essential,  and  which 
might  be  employed  to  embarrass  the  exercise  of  the  king's 
authority,  in  the  event  of  his  recovery,  should  be  with- 
held. This  was  strenuously  opposed  by  Fox,  who  main- 
tained that  the  Eegent  ought  to  possess  the  full  authority 
and  prerogatives  of  the  crown,  without  any  diminution. 
Parliament,  however,  agreed  to  the  views  propounded  by 
Mr.  Pitt,  and  the  Prince  of  Wales  consented  to  accept  the 
Eegency  upon  these  terms.  The  proposed  restrictions 
upon  the  exercise  of  the  regal  authority  by  the  prince 
were  defined  and  embodied  in  a  bill,  which  it  was  in- 
tended should  be  passed  by  both  Houses,  and  receive  the 
royal  assent '  by  a  commission  to  be  ordered  by  the  two 
Houses  of  Parliament,  in  the  king's  name.'  The  bill 
actually  passed  the  Commons,  but  during  its  progress 
through  the  Lords  the  king's  convalescence  was  an- 
nounced, and  the  bill  was  dropped. 

In  1801  the  king  was  threatened  with  a  return  of 
insanity,  and  the  premier,  Mr.  Addington,  had  determined 
to  follow  the  precedent  established  in  1788,  when, 
happily,  the  king's  recovery  rendered  any  such  proceed- 
ings unnecessary.*  But  in  1810,  the  king's  malady  again  Rctum  of 
showed  itself,  this  time  destined  to  remain,  and  to  termi-  ^aU^yf  *' 
nate  only  with  his  life.  Mr.  Spencer  Perceval  was  prime 
minister  at  this  juncture,  and  he  decided  to  adhere  strictly 
to  the  precedent  afforded  by  the  proceedings  in  1788,  in 
every  essential  particular.^  The  ministerial  plan  was 
warmly  opposed  in  Parliament,  but  was  carried,  neverthe- 
less, without  alteration.  The  Opposition  did  not  then 
maintain  that  the  Prince   of  Wales,  as   heir-apparent, 

'  Pellew'8  life  of  Sidmouth,  toL  L        ^  Edinb.  Rev.  vol.  cviu.  p.  329. 
p.  847. 
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succeeded  of  right  to  the  Eegency  during  the  king's 
incapacity.  But  Mr.  Lambe  (afterwards  Lord  Melbourne) 
— ^upon  the  resolution  that  certain  restrictions  should  be 
imposed  upon  the  Begent — moved  an  amendment,  '  That 
the  entire  royal  power  should  be  conferred  upon  him,  with- 
out any  restrictions. '  This  amendment  was  negatived,  by  a 
majority  of  224  to  200.  Lord  Brougham  remarks  upon 
these  two  precedents  that  they  *  have  now  settled  the  con- 
stitutional law  and  practice  in  this  important  particular.'  ^ 
Koyai  If  at  any  time  the  sovereign  should  be  unable,  through 

SS^luU,  physical  infirmity,  to  append  the  royal  sign-manual  to  the 
whendifl.  multifarious  papers  which  require  his  signature,  the  inter- 
SSSb.  vention  of  Parliament  must  be  invoked  to  give  legal  effect 
to  the  arrangements  necessary  under  the  circumstances. 
In  the  last  year  of  the  reign  of  George  IV.,  an  Act  was 
passed  authorising  his  Majesty  to  appoint  one  or  more 
persons  to  aflSx  his  royal  signature  to  papers,  the  state  of 
the  king's  health  being  such  as  to  render  it  painful  and 
inconvenient  for  him  to  sign  his  own  name.*  And  in 
1862,  with  a  view  to  relieve  her  Majesty  from  the  ex- 
cessive labour  of  signing  every  separate  commission  for 
officers  of  the  army,  marines,  &c.,  after  having  already 
signed  a  *  submission  paper'  authorising  the  issue  of  such 
commission,  an  Act  was  passed  empowering  the  Queen 
in  Council  to  direct  that  the  said  commissions  may  be 
signed  by  the  commander-in-chief  and  a  secretary  of 
state,  and  to  dispense  with  the  necessity  for  the  royal 
signature  being  appended  thereto."  The  urgency  for  this 
rehef  will  be  apparent  when  it  is  stated  that  in  1862  her 

'  Sketches  of  Statesmen,  vol.  i.  Parliament,  in  1789,  in  acknowledff- 
p.  176.  Notwithstanding  the  autho-  ing  the  riffht  of  the  prince,  and  in 
rity  of  Lord  Brougham,  his  successor,  addresnng  nim  to  take  upon  himself 
Lord  Campbell,  adheres  to  the  Whig  the  government  as  regent.  (Camp- 
doctrine  in  regard  to  this  question,  belFs  Chauc  vol.  v.  p.  837,  vi.  180, 
and  stoutly  maintains  that  the  Im-  583,  vii.  96.  See  a  debate  in  the 
perial  Parliament  had  no  right  to  House  of  Commons  on  the  Regency 
interfere  with  the  assumption  by  the  question,  on  July  6,  1830.) 
Prince  of  Wales  of  the  regal  autho-  » 11  Geo.  IV.  &  1  WiU.  IV.  c.  23. 
rity  during  the  incapacity  of  the  ■*  25  Vict  c.  4.  See  the  debates 
king,  his  father ;  but  should  have  on  this  Bill,  in  Hansard,  vol.  clxv. ; 
imitated  the  example  of  the  Irish  and  ibid.  vol.  clxxvi.  p.  2020. 
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Majesty  was  signing  commissions  of  1858,  and  that  up  to 
the  time  when  an  Order  in  Council  was  issued  to  permit 
the  commander-in-chief  and  the  secretary  of  state  to 
sign  on  her  behalf,  there  were  15,931  commissions 
remaining  unsigned.  The  arrears  are  now  cleared  off; 
but  the  Queen  still  undertakes  to  sign  first  commissions, 
and  these  had  so  accumulated,  that  up  to  1st  June,  1865, 
there  were  4,800  first  commissions  awaiting  her  signa- 
ture. But  arrangements  have  since  been  made  to  prevent 
the  recurrence  of  such  delays." 

The  preeminence  of  the  king,  by  virtue  of  his  pre- 
rc^ative,  is  such  that  he  cannot  be  sued  in  any  court, 
either  civilly  or  criminally.  Nevertheless,  the  law  has 
provided  a  remedy  for  injuries  proceeding  fi*om  the  crown 
which  affect  the  rights  of  property ;  as  where  it  is  alleged 
that  the  crown  is  in  wrongful  possession  of  property  to 
which  the  subject  has  a  legal  title,  or  of  money  which 
by  contract  is  due  to  the  subject  fi:om  the  crown,  and 
where  there  is  an  absence  of  an  appropriate  compulsory 
remedy  against  the  crown.**  It  cannot  be  presumed  that 
the  crown  would  knowingly  be  a  party  to  the  injury  of  a 
subject,  yet  it  might  commit  injustice  by  misinformation 
or  inadvertency,  through  the  medium  of  some  responsible 
agent  It  is  therefore  fitting  that  the  subject  should  be 
authorised  to  represent  to  the  sovereign,  in  a  respectfid  Petition 
manner,  the  nature  of  the  alleged  grievance,  in  order  to  ^  *  ^ 
enable  a  remedy  to  be  applied.  This  remedy  is  by 
means  of  a  Petition  of  Eight,  a  mode  of  procedure  the 
origin  of  which  has  been  traced  back  to  the  stat.  14 
Edw.  DX  c.  14,  if  not  to  Magna  Charta  itself.' 


■  Rep.  Com.  Pub.  Acoounta,  1866 ;  NUi  Prius  Cases,  toL  u.  p.  634.     It 

Eyid.  2060-2065,  2118-2127.    Hans,  has  been  held  that  a  Petition  of  Ri^ht 

Deb.  Tol.  clxzx.  p.  073.  does  not  lie  to  recover  compensation 

**  Attorney-General  Palmer,  Hans,  from  the  crown  for  damage  to  the 

Deb.  Tol.  clxzTi.  p.  2120.  property  of  an  individual  occasioned 

'  Broom,  Const.  Law,  pp.  241,  726  by  the  negligence  of  the  servants  of 

(k);  Cox,  Eng.  Govt  p.  416.    For  the    crown  (V%8CowU  Canterbury  v. 

the  present  procedure  see  SeoU  v.  TheAUomey-Oeneralfl'PhlU.'p.SOQ), 

The  Queen,  in  Foster  and  Finlason's  nor  to  recover  compensation  for   a 
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PetitioM  The  law  in  regard  to  Petitions  of  Eight  has  been 
of  Right,  recently  amended  and  simplified  by  the  Act  23  &  24  Vict, 
c.  34.  The  object  of  this  Act  is  to  assimilate  the  pro- 
cedmre  upon  such  petitions  as  much  as  possible  to  that 
which  is  adopted  in  cases  between  subject  and  subject, 
and  to  permit  Petitions  of  Right  to  be  entertained  by  any 
of  the  superior  courts  of  law  or  equity  at  Westminster. 
It  provides  that  any  such  petition  shall  be  left  with  the 
secretary  of  state  for  the  home  department,  in  order 
that  the  same  may  be  submitted  for  her  Majesty's  con- 
sideration. If  she  think  fit,  the  Queen  will  grant  her  fiat 
that  right  be  done,  when  the  merits  of  the  suit  will  be 
investigated  by  the  proper  court,  and  judgment  given 
according  to  law. 

It  is  a  mistake  to  suppose  that  whenever  a  Petition 
of  Eight  is  presented,  the  sovereign  should  be  advised  to 
write  upon  it  soii  droit  fait,  whatever  may  be  its  prayer, 
leaving  it  to  the  courts  to  decide  whether  it  contains  any 
grounds  for  relief.  By  the  law  and  constitution  of  Eng- 
land a  suit  cannot  be  maintained  against  the  sovereign, 
without  the  express  consent  of  the  crown.  That  consent 
cannot  properly  be  withheld  when  suflScient  foundation  or 
primd  facie  groundwork  for  the  claim  put  forth  has,  in 
the  statement  of  fects  on  behalf  of  the  petitioner,  been 
adduced  ;**  but  it  ought  to  be  withheld,  by  advice  of  the 
attorney-general,  where  it  is  clear  that  no  relief  can  be 
afibrded.  The  attorney-general  is  answerable  to  ParUa- 
ment  for  the  advice  he  may  give  as  to  the  granting  or 
withholding  of  a  Petition  of  Eight,  in  hke  manner  as  he 
would  be  in  respect  to  the  granting  of  a  writ  of  error,  or 
a  nolle  prosequi^ 

In  the  recent  case  of  Mr.  G.  O'Malley  Irwin,  it  was  contended  by 

♦  — 

wrongful  act  done  by  aserrant  of  tbe  stitution  for  any  dereliction  of  duty, 

ciown  in  the  aupposedperformance  of  — AUomey-Oeneral,  in  Hans.   Deb. 

bis  duty  {Tobin  v.  Ths  Queen,  Com.  vol.  clxxvi.  p.J212L 
Bench  K^.  N.  S.  vol.  xvi.  p.  310).        «  Broom's  Legal  Maxims,  p.  61,  n. 
Public  officers  are  themselves  per-        ^  Campbell's  Chancellors,  voL  vii. 

sonally  liable  under  the  law  and  con-  p.  408,  n. 
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Sir  Fitzroy  Kelly  (ex-attomey-general),  in  his  place  in  Parlia-  Mr.  Irwin's 
ment,  that  *  it  was  not  competent  or  consistent  with  the  duty  of  any  ^^®' 
officer  of  the  crown  to  advise  the  Queen  to  withhold  her  fiat  to  any 
Petition  of  Bight,  upon  any  ground,  whether  right  or  wrong,  whether 
well  or  ill-founded.  Such  an  interference  was  only  to  be  justified  in 
a  case  where  a  petition  appeared  to  be  founded  on  &aud,  or  upon 
gross  and  manifest  error.'  In  reply,  the  solicitor-general  (Sir 
Roundell  Palmer)  stated,  that  he  was  prepared  to  show  that  Mr. 
Irwin's  petition  *  had  been  presented  in  gross  and  manifest  error,  and 
that  no  minister  could  be  justified  in  advising  the  crown  to  give  its 
fiat  to  that  so-called  Petition  of  Right.*  *  Previous  to  this  discussion 
in  the  House  of  Commons,  Mr.  Irwin  brought  an  action  in  the 
Court  of  Common  Pleas  against  Sir  George  Qrey,  the  secretary  of 
state  for  the  home  department,  to  recover  damages  for  his  having 
refused  or  neglected  to  present  to  her  Majesty  his  Petition  of  Right 
in  relation  to  certain  claims  upon  the  crown  to  the  extent  of  100,000Z., 
for  alleged  damages  sustained  by  reason  of  a  prosecution  against 
him  in  Ireland.  *  The  case  was  tried  before  the  lord  chief  justice 
and  a  special  jury,  in  December  1862.  Sir  Gfeorge  Grey  stated  that 
he  had  presen^d  Mr.  Irwin's  petition  to  the  Queen,  with  the  advice 
that  it  should  not  be  granted ;  that  he  had  acted  on  the  advice  of 
the  then  attorney-general,  Sir  R.  Bethell,  and  that  the  plaintiff 
had  been  duly  informed  of  the  result.  The  lord  chief  justice  then 
told  the  jury  that  if  they  believed  the  home  secretary's  statement — 
that  he  had  presented  the  petition  to  the  Queen,  *  accompanied  with 
certain  advice  which  he,  as  a  responsible  minister  of  the  crown,  con- 
sidered it  to  be  his  duty  to  give,'  he  had  been  guilty  of  no  breach  of 
duty, — ^it  became  their  duty  to  give  a  verdict  for  the  defendant.  The 
jury  at  once  declared  that  they  believed  the  statement,  and  gave  their 
verdict  for  the  defendant  accordingly."  Subsequently,  the  plaintiff 
moved  for  a  new  trial  on  the  ground  of  misdirection,  but  took  no- 
thing by  his  motion,  the  court  being  of  opinion  that  the  question  as 
to  the  nature  of  the  advice  given  to  the  crown  by  the  secretary  of 
state  ought  not  to  have  been  answered.      The  only  thing  for  the 


•  Hans.  Deb.  v«l.  clxxii.  p.  l!^7i.  a  different  course  to  that  pursued  by 

On  July  23, 18t34,  a  motion  was  made  their  predecepsora  in  office,  and  would 

in   the  House  ot   Coinmona   lor   an  have   given  advice  the  tendency  of 

address  to  the  Queen  that  she  would  which  must  hare  been    most  perni- 

be  pleased  to  ^rant  her  fiat  to  the  cious.  After  a  short  debate^  the  motion 

Petition  of  Right  of  Mr.  O^Malley  was  negatived. 

Irwin,  or  to  satisfy  his  claims  with-  '  See  comments  on  this  case,  in 

out  suit.     But  the  attorney-general  Tohin  v.  The  Queen^  Common  Bench 

reviewed  the  facts  of  the  case,  showed  Rep.  N.  S.  vol.  xvi.  p.  3(58. 

that  Mr.  Irwin's  claims  were  frivolous  "  Dublin  Evening  Post,  December 
and  untenable,  and  declared  that  if    6,   1802.      And  see  Index  to  Tlie 

the  law-officers  had  put  their  fiat  on  Times  for  18C3,  verho  Jrum,  Mr, 
his  petition,  they  would  have  adopted 
VOL.  I.                                            R 
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court  to  enquire  into  was  whether  the  Petition  of  Right  had  been 
presented  to  the  Queen  by  the  home  secretary,  and  advice  tendered 
to  her  Majesty  thereupon.  But  *  the  advice  he  gave  ought  not  to 
have  been  divulged.*  ^ 

The  foregoing  case  has  established  the  point  that  the 
advice  to  be  given  to  the  crown,  by  its  responsible  mi- 
nisters, upon  a  Petition  of  Eight,  is  discretionary ;  and 
that  ministers  are  responsible  for  the  same  to  the  sove- 
reign and  to  ParUament,  but  not  to  the  ordinary  courts  of 
law.^ 
Personal  It  has  been  already  stated,  as  a  constitutional  principle, 
ome"***^  'that  the  personal  actions  of  the  sovereign,  not  being 
Bwereign.  acts  of  govemmeut,  are  not  under  the  cognizance  of  law ; ' 
and  that  as  an  individual  he  is  independent  of,  and  not 
amenable  to,  any  earthly  power  or  jurisdiction.''  A  few 
remarks  on  this  point  will  be  appropriate.  The  best 
authorities  have  declared  that  there  is  no  legal  remedy 
obtainable  by  the  subject  for  personal  acts  of  tyranny  and 
oppression  on  the  part  of  the  sovereign  which  have  not 
been  instigated  by  bad  advisers,  but  have  proceeded  from 
the  personal  misconduct  of  the  monarch  himself  Should 
any  such  cases  occur,  so  far  as  the  ordinary  course  of  law 
is  concerned,  they  would  be  covered  by  the  maxim  which 
forbids  the  imputation  of  wrong  to  the  sovereign,^  and 
the  erring  prince  must  be  left  to  the  rebukes  of  his  own 
conscience,  and  to  his  personal  accountability  to  God 
alone.  No  decisions  in  regard  to  common  criminal  of- 
fences committed  by  any  English  king  are  to  be  found  in 
the  books ;  the  jurists  contending  that  the  case  of  a 
sovereign  being  guilty  of  a  common  crime  must  be  treated 
as  the  laws  of  Solon  treated  parricide, — it  must  be  con- 
sidered an  impossibility.'  It  was  truly  observed  by 
Locke,  in  his  essay  on  '  Government,'  that  the  incon- 
veniency  of  some  particular  mischiefs  that  may  happen 

'  See  the  case,  in  Foster  and  Fin-  son,  yoI.  iii.  p.  627. 

lason's  Nisi  Prius  Cases,  iii.  036.  *  See  ante,  p.  168. 

^  See  also,  to  the  same  effect,  the  '  Broom's  Legal  Maxims,  p.  63. 

case  of  Dickson  v.  Viscount  Comber-  ■  Fischel,  Eng.  Const,  p.  123. 
mere  and  others,    Foster  and  Finla- 


as  a 
witness. 
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sometimes,  when  a  heady  prince  comes  to  the  throne,  are 
well  recompensed  by  the  peace  and  public  security  which 
result  from  the  person  of  the  chief  magistrate  being  set 
out  of  the  reach  of  danger.' 

The  curious  question,  whether  the  sovereign  is  exa-  Thosove- 
minable  as  a  witness,  has  been  discussed  by  Lord  Camp-  "^° 
bell,  who  asserts  '  that  the  sovereign,  if  so  pleased,  might 
be  examined  as  a  witness  in  any  case,  civil  or  criminal, 
but  that  he  must  be  sworn ;  although  there  would  be  no 
temporal  sanction  to  the  oath,'  inasmuch  as  he  is  the 
fountain  of  justice,  and  no  wrong  may  be  imputed  to 
him.*" 

*  Book  ii.  section  205.    And  see  Martin's,  and  the   parishioners  ab- 

Cox,  Eng.  Gbvt.  pp.  408-416.  surdly  threatened  to  bring  an  action 

^  Lives  of  the  Chancellors,  vol.  ii  to  compel  him  to  assume  the  funo- 

p.  527.    How  far  the  king  is  bound  tions  I    He  accepted  the  office,  and 

m  his  private  capacity  to  undertake  got  himself  represented  bj  deputy, 

municipal  charges  or  offices  is  said  Fischel,  p.  135,  n.      And  see  Coz, 

to  be  doubtful.     George  III.  was  Eng.  Govt.  p.  248,  n, 
nominated     churchwarden    of    St 
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CHAPTER  V. 

THE  ROYAL  PREROGATIVE  IN  CONNECTION  WITH  PARLIAMENT. 

Pre-  The   term  Prerogative   may   be  defined  as   expressing 

d^^^f  those  political  powers  which  are  inherent  in  the  crown, 
and  that  have  not  been  conferred  by  Act  of  Parliament.* 
Nevertheless,  the  king's  prerogative  is  a  part  of  the  law 
of  the  realm,  and  hath  bounds  set  unto  it  by  the  laws  of 
England.** 

The  prerogatives  of  the  sovereign  of  Great  Britain  are 
of  vast  extent  and  paramount  importance.  In  the  crown 
is  centred  the  whole  executive  power  of  the  empire,  the 
functions  appertaining  to  the  administration  of  govern- 
ment, and  supreme  authority  in  all  matters — civil,  judicial, 
military,  and  ecclesiastical. 

The  king  is,  moreover,  the  head  of  the  legislature,  of 
which  he  forms  an  essential  constituent  part ;  the  general- 
issimo, or  first  in  command,  of  the  naval  and  military  forces 
of  the  state ;  the  fountain  of  honour  and  of  justice,  and 
the  dispenser  of  mercy,  having  a  right  to  pardon  all 
convicted  criminals;  the  supreme  head  of  the  national 
church ;  and  the  representative  of  the  majesty  of  the 
realm  abroad,  with  power  to  declare  war,  to  make 
peace,  and  to  enter  into  treaty  engagements  with  foreign 
countries* 

It  is  beside  the  object  of  the  present  writer  to  consider 
the  prerogatives  of  the  crown  in  their  legal  aspect :  full 
information  on  this  subject  will  be  found  in  the  works  of 
Chitty  and  Bowyer  on  Prerogative.  The  present  enquiry 
is  confined  to  an  investigation  of  the  prerogative  from  a 

•  Cox,  Inst.  p.  502.  »•  Coke,  8  St.  Tri.  p.  68. 
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constitutional  point  of  view,  in   reference  more  parti- 
cularly to  the  legitimate  control  of  Parliament  over  the 
exercise  of  the  same  on  the  part  of  ministers  of  state. 
For  it  must  be  observed,  of  all  the  royal  prerogatives, 
that  they  are  held  in  trust  for  the  benefit  of  the  whole 
nation,  and  must  be  exercised  in  conformity  with  the 
constitutional  maxim,  which  requires  that  every  act  of  the  Responsi- 
royal  authority  should  be  performed  by  the  advice  of  mini^w 
councillors  who  are  responsible  to  Parliament,  and  to  the  ^^r  every 
law  of  the  land.*'    This  responsibility  is  now  acknow-  thepL^ 
ledged  to  be  thorough  and  complete ;  and  as  no  public  act  ~g**^^®- 
of  the  sovereign  is  valid  which  is  not  performed  mider 
the  advice  of  some  responsible  minister,  so,  on  the  other 
hand,  for  every  exercise  of  the  royal  authority,  ministers 
must  be  prepared  to  account  to  Parliament,  justifying  the 
same,  if  need  be,  at  their,  own  peril. 

The  advisers  of  the  crown  are  responsible  not  merely 
for  the  legality,  but  also  for  the  policy  and  wisdom,  of 
every  measure  of  government.  Having  so  vast  a  trust 
reposed  in  them,  they  are  bound  to  use  tlieir  best  endea- 
vours, irrespective  of  all  party  claims  or  personal  ad- 
vantages, to  administer  the  affairs  of  the  kingdom  for  the 
public  good,  and  for  the  honour  and  credit  of  their 
sovereign. 

In  conducting  the  necessary  measures  of  government 
through  the  Houses  of  Parliament,  it  is  the  duty  of 
ministers  to  shield  the  crown  from  personal  obloquy, 
to  avoid  all  reference  to  the  expressed  opinions  of  their 
royal  master  for  the  purpose  of  influencing  the  freedom 
of  debate,  and  to  assume  themselves  an  entire  responsi- 
bility for  the  administration  of  public  affairs  in  all  its 
details. 

It  is  proposed,  in  the  present  chapter,  to  examine,  in 
detail,  the  leading  prerogatives  of  the  crown,  which  are 
now  exercised  upon  the  advice  of  responsible  ministers. 


See  ante,  p.  160 ;  Lord  Palmerston^  Hans.  Deb.  vol.  cliii.  p.  1415. 
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and  to  point  out  the  authority  of  Parliament  in  relation 
thereto.  In  every  instance,  after  defining  the  limit  within 
which  the  subjection  of  the  prerogative  in  question  to 
parliamentary  supervision  and  control  is  justifiable,  a 
selection  of  precedents  will  be  given,  in  illustration  of  the 
views  set  forth  in  the  text.  Before  entering  upon  this 
enquiry,  however,  it  will  be  necessary  to  consider,  briefly, 
the  relations  between  the  Crown  and  the  Parliament 
itself. 
Par-  The  Parliament  of  Great  Britain  is  composed  of  the 

lament,  j^j^^  ^^^  quceu)  and  the  three  estates  of  the  realm — ^to 
wit,  the  Lords  spiritual,  the  Lords  temporal,  and  the 
Commons.  In  its  collective  capacity.  Parliament  exercises 
supreme  authority  in  and  over  the  empire,  to  which  the 
constitution  has  assigned  no  limit  In  the  words  of  Sir 
Edward  Coke,  the  power  of  Parliament  *is  so  trans- 
cendent and  absolute  that  it  cannot  be  confined,  either 
for  causes  and  persons,  within  any  bounds.' 
Ite  de-  From  the  supremacy  of  the  sovereign  in  a  constitu- 

^^'^n^h?  *^^^^^  monarchy,  it  necessarily  follows,  that  while  r^ular 
crown.  meetings  of  Parhament  are  indispensable,  the  legal  exist- 
ence of  this  high  court  results  altogether  from  the  exercise 
of  the  royal  prerogative.  It  is  summoned,  by  virtue  of 
the  king's  writ,  to  meet  for  despatch  of  business,  at  what- 
soever time  ^  or  place  he  may  please  to  direct.  It  can 
only  commence  its  deliberations  at  the  time  appointed  by 
the  king,  and  cannot  continue  them  any  longer  than  he 
may  allow.  The  deliberations  of  Parliament  may  be  cut 
short  at  any  moment  by  the  exercise  of  the  royal  power 
of  prorogation,  which  quashes  all  proceedings  pending  at 
the  time,  except  impeachments  by  the  Commons,  writs 
of  error  and  appeals  before  the  House  of  Lords,  and 


*  In  1858,  an  informal  discussion  (Hans.  Deb.  vol.  cli.  pp.  1185,  1198). 

arose  in  the  House  of  CommoDs,  in  Next  session,  an  address  to  the  crown 

which  it  was  suggested  that  it  would  to  this  effect  was  proposed,  and  nega- 

be  desirable  to  haye  meetings  of  Par-  tived,  after  a  short  debate. — Ibid,  vol. 

liament  io  the  autumn,  so  as  to  secure  civ.  p.  51. 
a  prorogation  early  in  the  summer. 
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trials  in  progress  before  election  committees.  By  a  pro- 
rogation, all  resolutions,®  biUs,'  and  other  proceedings, 
pending  in  either  House,  are  naturally  terminated,  and 
cease  to  have  any  further  effect,  except  in  so  far  as  they 
may  be  continued  in  operation  under  the  authority  of  an 
Act  of  Parliament.  The  statutable  provision  in  regard 
to  the  meeting  of  ParUament  merely  requires  that  no 
longer  a  period  than  three  years  shall  elapse  between  the 
determination  of  one  Parliament  and  the  issue  of  writs 
for  another.*^  Nevertheless,  by  constitutional  practice,  the 
annual  assembly  of  Parliament  has  become  necessary. 
Supphes  for  the  public  service  are  annually  voted,  and 


•  Commons'  Papers^  1861,  vol.  xi. 
p.  439.  The  only  apparent  exception 
to  this  rule  is  in  the  case  of  standing 
orders.  By  the  custom  of  Parlia- 
ment these  are  accoimted  to  be  in 
force,  in  succeeding  sessions,  until 
rescinded.  They  are  considered  as 
being  declaratory  of  the  law'  and 
practice  of  Parliament :  and,  without 
relying  upon  their  absolute  validity, 
the  House  a^es  to  adhere  to  their 
observance.  (May,  Pari.  Prac.  p.  182. 
Commons'  Papers,  1869,  Sess.  1,  vol. 
iii.  p.  37.  Com.  on  the  Jews'  Act, 
Hans.  Deb.  voL  clii.  p.  462.) 

'  A  proposal  that  a  power  should 
be  given  by  statute,  to  either  House 
of  Parliament,  of  suspending  (at  anv 
stage  of  proceeding)  tills  which  shall 
have  been  passed  by  the  other  House, 
and  of  resuming  such  bills  in  the  suc- 
ceeding session  at  the  precise  stage 
where  they  had  been  dropped,  was 
rgected  by  a  committee  of  the  House 
of  Commons,  in  1861,  on  account  of 
*  the  grave  and  numerous  objections  * 
to  it,  and  particularly  because  *  this 
suspending  power  in  either  House  of 
Parliament,  if  exercised  at  its  own 
discretion,  would  be  at  variance  with 
the  prerogative  of  the  crown.'  (Com- 
mons' Papers,  1861,  vol.  xi.  p.  439 ; 
and  see  Lord  Kedesdale's  objections 
to  this  proposal,  Hans.  Deb.  vol. 
clxi.  p.  185.)  But  in  the  case  of 
private  bills  generally,    or  of  rail- 


way bills  in  particular,  relief  has 
been  repeatedly  granted  to  the  parties 
concerned  in  promoting  or  opposing 
such  measures,  when  a  session  of 
Parliament  has  been  brought  to  a 
sudden  and  premature  close,  on  ac- 
count of  the  exigencies  of  political 
warfare.  This  was  done  by  the 
adoption,  in  both  Houses,  of  resolu- 
tions, permitting  such  bills  to  be  re- 
introduced in  the  following  session, 
and  by  means  of  pro  forma  and  un- 
opposed motions  advanced  to  the 
sti^jes  at  which  they  severally  stood 
when   the    prorogation  took    place. 

gee  Com.  Journals  for  1831,  vol. 
XXV i.  pt.  2,  p.  626.  Mirror  of  Pari. 
1841,  pp.  2303,  2346.  Hans.  Deb. 
vol.  cxliv.  p.  2209;  Und.  vol.  cliii. 
pp.  1628,  1607.)  It  was  suggested, 
in  the  session  of  1866,  that  on  ac- 
count of  the  great  mass  of  private 
business  before  Parliament,  and  the 
desii-ability  of  an  early  prorogation, 
with  a  view  to  an  immediate  disso- 
lution, similar  resolutions  should  be 
agreed  to;  but  the  case  was  not 
deemed  sufficiently  urgent  and  im- 
expected  to  warrant  such  a  course, 
which  should  only  be  resorted  to 
when  the  session  has  been  brought 
to  an  abrupt  and  premature  termi- 
nation. (Ilans.  Deo.  vol.  clxxx.  pp. 
692,  851.) 

«  16  Chas.  n.  c.  1 ;  6  &  7  \V.  & 
M.  c  2  J  2  Hats.  292. 
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the  Acts  for  the  control  of  the  army  and  navy  are  limited 
in  their  duration  to  one  year,  and  must  be  renewed 
before  the  expiration  of  that  time.^ 
Opening  of  In  Order  to  give  life  and  existence  to  a  Parliament,  and 
liment.  to  enable  it  to  proceed  to  the  execution  of  its  functions, 
the  personal  presence  or  delegated  authority  of  the 
crown  is  required  for  the  formal  opening  of  the  session. 
At  the  beginning  of  every  new  Parliament,  and  of  every 
session  after  a  prorogation,  the  cause  of  summons  must 
be  declared  to  both  Houses,  either  by  the  sovereign  in 
person,  or  by  commissioners  appointed  to  represent  him, 
in  a  speech  from  the  throne :  until  this  has  been  done 
neither  House  can  enter  upon  any  business.*  The  act  of 
the  Commons  in  choosing  a  speaker  is  no  exception  to 
this  rule,  for  they  are  specially  empowered  to  make  choice 
of  a  presiding  officer  by  command  of  the  sovereign,  who 
refrains  from  making  known  the  purpose  for  which  Par- 
liament has  been  convened  until  the  Commons  are  com- 
pletely organised,  by  the  election  of  their  speaker, 
inde-  ^^^*  when  once  Parhament  has  been  formally  opened, 

pendenc©  by  the  declaration  of  the  causes  of  summons,  each  branch 
liam^'t.  of  the  legislature  has  a  separate  and  distinct  jurisdiction ; 
and  business  may  be  entered  upon  by  either  House,  in 
conformity  with  its  recognised  rules,  usages,  and  customs, 
irrespective  of  the  royal  will  and  pleasure.  It  is  an 
ancient  and  undoubted  privilege  of  the  two  Houses  of 
Parliament,  after  the  speech  from  the  throne  has  been 
delivered,  to  proceed  upon  any  matter,  at  their  discretion 
or  convenience,  without  giving  priority  to  the  discussion 
of  the  topics  included  in  the  royal  speech.  As  a  deli- 
berate assertion  of  this  right,  both  Houses  invariably  read 
a  bill  a  first  time,  fro  fornia^  before  they  enter  upon 
the  consideration  of  the  speech  ;  and  there  are  many 
instances  of  their  postponing  the  consideration  of  the  same 
in  favour  of  other  business  for  one  or  more  days.^ 

b  May,  Pari  Prac.  p.  620.  J  Ihid,  p.  309.    May,  Pari. 

•  2  Hats.  pp.  808,  327.  p.  45. 
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Formal  communications  between  the  sovereign  and  Communi- 
Parliament,  in  the  shape  of  royal  speeches  or  messages,  ^tween 
and  the  interposition  of  the  authority  of  the  crown  to  the  wown 
effect  the  adjournment,  prorogation,  or  dissolution  of  liament. 
Parliament — ^which  heretofore  emanated  from  the  mere 
personal  will  of  the  reigning  monarch, — are,  under  our 
present  constitutional  system,  considered  as  the  acts  of 
the  queen's  responsible  advisers.  Ever  since  the  intro- 
duction of  ministers  into  Parliament,  they  have  been 
held  directly  responsible  for  every  exercise  of  the  royal 
authority.  The  recognition  of  this  principle  has  pro- 
duced important  changes  in  the  relations  between  Crown 
and  Parliament.  While  the  outward  ceremonial  remains 
unaltered,  a  greater  harmony  and  freedom  both  of  action 
and  intercourse  has  been  brought  about  between  the 
executive  and  the  legislature.  The  sovereign  is  no  longer 
called  upon  to  perform  ungracious  acts  towards  his 
Parliament,  or  held  individually  accx>untable  for  a  policy 
which  is  distasteful  to  that  august  body.  If  bills  are 
introduced  into  either  House  that  are  disapproved  of  by 
the  crown,  the  royal  veto  need  not  be  invoked  for  their 
rejection ;  but  after  they  have  undergone  the  fullest  and 
freest  discussion,  the  constitutional  influence  of  ministers 
generally  suffices  to  control  their  fate.*"  If  it  be  neces- 
sary, on  the  other  hand,  to  propose  for  the  acceptance  of 
Parliament  the  adoption  of  unpopular  measures,  ministers 
are  at  hand  to  explain  and  defend  them,  upon  their 
personal  responsibility.  And  if  it  be  impossible  to  con- 
tinue to  carry  on  the  government  successfully  without 
appealing  from  the  House  of  Commons  to  the  constituent 
body,  ministers  of  the  crown  are  themselves  responsible 
for  the  act  of  dissolution. 

The    opinions   of  either   House   of  Parliament    are 

^  The    Toval  veto  upon  bills  in  any  time  arise  that  would  justify  the 

Parliament  has  not  been  exercised  crown  in  resorting  thereto.  (See  Hans, 

for  upwards  of  150  years ;  neyertbe-  Beb.  voL  czl.  p.  284.)    And  see  ibid. 

less,  its  continued  existence  is  un-  vol.  cli.  p.  588^  and  ante,  p.  7. 
doubted;  and  circumstances  might  at 
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Reao-  constitutionally  expressed  either  by  means  of  an  address  of 
^hons  of  Q^^y^^Q  Qj.  remonstrance  to  the  crown,  or  by  their  agree- 
liainenfc.  mcnt  to  a  bill  to  add  to,  alter,  or  repeal  an  existing  law. 
But  no  mere  resolution  of  either  House  has  any  legal 
vahdity,  except  in  so  far  as  it  records  the  opinion  of  the 
House  upon  some  matter  w^hich  comes  within  the  sphere 
of  its  acknowledged  authority,  as  a  component  branch  of 
the  legislature,  to  determine. 

For  example,  either  House  of  Parhament  may  resolve 
that  its  privileges  have  been  infringed  in  a  particular 
instance.  But  it  cannot  enforce  a  claim  of  privilege 
beyond  the  limits  of  acknowledged  precedent.^  It  may 
declare  the  expediency  of  an  alteration  of  the  law  in  a 
given  direction,  but  it  can  only  give  effect  to  its  opinions 
by  the  regular  method  of  parliamentary  procedure — that 
is  to  say,  by  the  introduction  and  passing  of  a  bill,  which 
is  assented  to  by  the  other  branches  of  the  legislature. 
Cannot  No  mere  resolution  of  either  House,  or  joint  resolution 
^Tarex-  ^^  ^^®  ^^^  Houses,  will  suffice  to  dispense  with  the 
igting  law.  requirements  of  an  Act  of  Parliament,  even  although  it 
may  relate  to  something  which  directly  concerns  but  one 
chamber  of  the  legislature.  The  effect  of  a  parliamentary 
resolution  in  a  matter  of  administration  will  be  presently 
considered.  But,  first,  it  will  be  expedient  to  notice  one 
or  two  cases  explanatory  of  the  principle  above  men- 
tioned. 

Jews  in  ^^®  House  of  Lords  having  repeatedly  refused  to  agree  to  cer- 

Par-  tain  bills  passed  by  the  Commons  for  the  admission  of  Jews  to  a 

liament,  ^^^^  ^  Parliament,  in  the  year  1857  a  select  committee  was  ap- 
pointed by  the  House  of  Commons,  to  consider  whether  the  House 
had  not  the  power  of  itself,  under  the  Act  5  &  6  Will,  4,  c.  62,  to 
admit  Jews  to  the  privilege  of  membership,  by  substituting  a  decla- 
ration in  lieu  of  the  oath  prescribed  by  law,  which  oath  contained 

^  See  the  decisions  of  the  Judges,  of  law  disputed :    the  matter  was 

cited  in  May,  Pari.  Prac.  p.  102,  &c. ;  finallv  settled  by  the  passing  of  an 

alcK)   the  proceedings  in  the  case  of  Act  (3  &  4  Vict.  c.  9),  legalizing  the 

Siockdale  v.  Hansard  (ibid.  p.  17Q),  action  of  either  House  of  Parliament 

wherein  the  House  of  Commons  laid  in  regard  to  the  main  question  at 

claim  to  a  privilege  which  the  courts  issue. 
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words  (*upon  the  true  faith  of  a  Christian')  that  rendered  it  unsuitable 
to,  and  impossible  to  be  taken  by,  a  Jew.  The  committee  was  pre- 
sided over  by  Lord  John  Russell,  who,  together  with  the  attorney- 
general  (Sir  R.  Bethell),  was  inclined  to  the  opinion  that  the  legal 
power  to  administer  a  declaration  to  a  person  objecting  to  take  the 
oath,  was  possessed  by  the  House  of  Commons,™  although  it  was 
confessedly  undesirable  to  use  that  power  until  all  other  constitu- 
tional remedies  had  been  tried.  But  the  majority  of  the  committee 
was  against  this  opinion,  whereupon  the  committee  agreed  to  report 
to  the  House  as  follows : — *  The  following  resolution  was  proposed 
by  a  member  of  the  committee :  That,  in  the  opinion  of  this  com- 
mittee, the  House  of  Commons  is  included  within  the  following 
words  of  the  8th  section  of  5  &  6  Will.  4,  c.  62,  that  is  to  say,  "  All 
bodies  now  by  law,  or  statute,  or  by  any  valid  usage,  authorised  to 
administer  or  receive  any  oath  ''  [may  make  order,  &c.  authorising 
and  directing  the  substitution  of  a  declaration  in  lieu  of  any  oath]. 
Upon  deliberation,  the  resolution  passed  in  the  negative.'"  Not- 
withstanding the  able  arguments  made  use  of  to  induce  the  House 
to  assert  a  claim  to  settle  this  controversy  by  its  own  act,  and  the 
eminent  men  by  whom  this  claim  was  advocated,  the  House  of 
Commons  refrained  from  the  attempt.  But  the  probability  that  a 
continued  resistance  on  this  point  might  lead  to  a  serious  conflict 
between  the  two  Houses,  and  possibly  between  the  courts  of  law 
and  the  House  of  Commons,  induced  the  House  of  Lords,  in  1858, 
to  pass  a  Bill  empowering  either  House  to  agree  to  a  resolution 
admitting  Jews  to  sit  and  vote,  upon  their  taking  a  suitable  declara- 
tion, in  lieu  of  the  oath  imposed  by  law."  This  compromise  was 
agreed  to  by  the  other  House,  and  the  vexed  question  was  thus 
finally  detemiined,  so  far  as  the  admission  of  Jews  to  a  seat  in  the 
House  of  Commons  was  concemed.P  No  such  resolution,  however, 
was  ever  adopted  by  the  House  of  Lords.  Nevertheless,  by  an  Act 
passed  in  1866,  the  oath  required  to  be  taken  by  members  of  both 
Houses  of  Parliament  was  altered,  so  as  to  omit  the  words  *  on  the 
true  faith  of  a  Christian,'  thereby  rendering  a  Jew  eligible  for  a 
seat  in  either  House.4 

In  1866,  when  immediate  legislation  was  called  for,  to  stay  the  Cattle 
ravages  of  the  cattle  plague,  and  yet  the  question  itself  was  beset  l*l»&^o- 
with  so  many  difficulties  as  to  render  it  impossible  for  Parliament  to 

■*  Thus,  in    1833,  Mr.   Pease,  a  Parliament  in  a  similar  way  would 

Quaker,  was  admitted  by  the  House  have  been  a  violation  of  the  principle 

to  sit  and  vote,  upon  making  affir-  of  Christianity,  as  recogpis^  in  all 

mation  instead  of  the  oaths  directed  the  statutes  upon  the  subject  of  oaths, 

to  be  taken  by  law.  This  course  was  ^  Commons'  Papers,  1867,  Sess.  2, 

adopted  upon  a  general  construction  vol.  ix.  p.  477 ;    and  see  May,  Pari, 

of  the  statutes  permitting  Quakers  Prac  p.  193. 

to  make  affirmation  in  lieu  of  being  ®  Hans.  Deb.  vol.  cli  p.  1372. 

sworn    (May,  Pari.  Prac.  p.   196).  p  21  &  22  Vict  c.  49. 

But  the  introduction  of  Jews  into  *»  29  Vict.  c.  19. 
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agree  to  a  measure  without  patient  and  careful  consideration  of  the 
whole  matter,  it  was  suggested  by  the  Earl  of  Derby,  that  general 
resolutions  should  be  adopted  by  both  Houses  of  Parliament,  autho- 
rising the  government  to  deal  with  the  subject  by  Orders  in  Council, 
upon  certain  main  principles  to  be  laid  down  in  the  resolutions, 
such  orders  to  remain  in  force  until  Parliament  had  matured  a  Bill 
upon  the  subject.  But  Earl  Russell  (the  premier)  and  Earl  Grey 
both  objected  that  this  would  be  a  dangerous  and  unwarrantable 
proceeding.  Accordingly,  it  was  not  pressed  upon  the  consideration 
of  the  House.' 
Abstract  In  the  ordinary  course  of  procedure,  resolutions  of 

tio!^lrob-  ^i^t^r  House  of  Parliament  should  be  the  embodiment  of 
jectionabie.  opinions,  Or  facts,  as  a  basis  or  prehminary  step  towards 
some  proximate  parliamentary  action.  Mere  abstract 
resolutions  upon  any  question,  while  they  are  too  com- 
monly regarded  as  allowable  weapons  in  the  exigencies  of 
party- warfare,  are  undoubtedly  open  to  grave  objection. 
They  are  generally  made  use  of  to  assert  a  principle,  per- 
haps undeniable  in  itself,  but  which  it  would  be  impossible 
or  inexpedient  to  carry  out  at  the  time.  They  have, 
accordingly,  a  tendency  to  fetter  the  present  action  of 
government,  and  to  impede  the  current  of  useful  legisla- 
tion in  future.  Upon  these  grounds  the  most  eminent 
statesmen  have  concurred  in  condemning  them."  Upon 
the  occasion  of  the  debate  on  a  question  of  this  kind,  in 
1865,  Mr.  Gladstone  said:  *I  have  never  concealed  my 
strong  opinion  that  a  resolution  of  this  House,  unless 
relating  to  a  matter  of  grievance,  or  recommending  the 
reduction  of  a  burden  oppressive  to  the  community,  does 
not  demand  great  consideration  from  the  government." 
Preioga-  The  prerogative  that  will  first  engage  our  attention  is 
^?J.^_  that  which  concerns  the  executive  authority  of  the  crown 
tration.  in  the  administration  of  public  affairs.  This  prerogative 
is  of  such  widespread  and  extensive  operation,  as  to 
include,  in  a  certain  sense,  every  other.     Our  remarks  in 

"  Hans.  Deb.  voL  clxxxi.  pp.  441-  Deb.  vol.  xdv.  p.  177  j  Mr.  Card- 

446,  503.  well,  ibid.  vol.  cxxv.   p.  615  j   Mr. 

"  Lord  Althorp  and  Lord  Stanley  Disraeli,  ibid,  vol.  cli.  p.  125 ;  Mr. 

(Earl  of  Derby),  Mirror  of  Pari.  1835,  Gladstone,  ibid,  vol.  clxi.  p.  1448. 

p.  682 ;  Sir  R.  Peel,  ibid,  1840,  p.  *  Ibid.  vol.  clxxviii.  p.  ^, 
8524;  Marquess  of  Lansdowne,  Hans. 
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reference  thereto,  and  the  authorities  cited,  will  accord- 
ingly be  of  general  application,  and  will  contribute,  it  may 
be  hoped,  to  the  solution  of  any  question  that  may  arise 
out  of  the  constitutional  relations  between  the  Crown  and 
Parliament. 

Our  comments  upon  this  prerogative  are  divisible  into 
four  heads :  —I.  General  principles  which  govern  the  rela- 
tions between  Ministers  of  the  Crown  and  the  two  Houses 
of  Parliament  in  matters  of  administration,  with  pre- 
cedents illustrative  thereof.  IE.  The  practice  of  Parha- 
ment  in  the  appointment  of  Select  Committees  to  enquire 
into  administrative  questions.  III.  Practice  in  regard 
to  the  granting  or  withholding,  by  the  Executive,  of 
information  desired  by  either  Houses  of  Parhament.  IV. 
Circumstances  which  may  require  the  interposition  of 
Parliament  to  restrain  the  illegal  exercise  of  executive 
authority ;  in  relation  (more  especially)  to  (1)  Orders  in 
Council  and  Eoyal  Proclamations:  (2)  Minutes  of  Com- 
mittees of  Council,  and  other  departmental  regulations : 
(3)  Contracts  entered  into  by  Public  Departments :  (4) 
Illegal  or  oppressive  acts  by  individual  Ministers. 


I.  General  Principles  which  govern  the  Eelations 

BETWEEN   THE   CrOWN  AND   PARLIAMENT,  IN  MATTERS 

OF  Administration. 
Freedom  of  speech  in  Parhament  is  an  essential  part  of  Pariia- 
the  liberties  of  Englishmen.   This  privilege  was  guaranteed  ^^^^gj^*^ 
by  the  Bill  of  Eights,  and  it  includes  a  license  to  discuss  crown  in 
all  matters  affecting  the  public  welfare,  whether  the  same  ^^^^^^' 
have  been  formally  commended  by  the  crown  to  the  con- 
sideration of  Parliament,  or  not.   From  the  time  of  Edward 
m.  to  our  own  day,  Parhament  has  freely  exercised  the 
right  of  tendering  advice  to  the  sovereign,  unasked,  upon 
matters  the  final  determination  of  which  appertained  to 
the  sovereign  alone.    The  House  of  Lords,  as  representing 
the  ancient  Great  Council  of  the  realm,  always  possessed 
this  right ;  and  after  the  House  of  Commons  arose,  its 
position,  as  the  Grand  Inquest  of  the  kingdom,  justified  it 
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in  claiming  similar  privileges.  The  two  Houses  of  Par- 
liament collectively  represent  the  whole  community,  and 
are  the  Great  Council  of  the  nation,  while  '  ministers  are 
merely  the  council  of  the  prince.'"  They  are,  therefore, 
entitled  to  approach  the  sovereign  with  advice  or  remon- 
strance upon  all  affairs  of  state,  and  in  regard  to  every 
grievance  under  which  any  subjects  of  the  realm  may  be 
suffering.  But  it  is  equally  necessary  to  remember  that 
Parliament  is  designed  for  counsel  and  not  for  rule — for 
advice,  and  not  for  administration.  There  are  some 
prerogatives  into  the  exercise  of  which  the  Houses  of 
Parhament  must  ordinarily  refrain  from  intermeddling, 
lest  their  intrusion  should  be  equivalent  to  an  unwarrant- 
able interference  with  executive  fimctions. 
Free  The  true  responsibility  of  ministers  depends  upon  their 

S^Uve^^  freedom  in  exercising  the  lawful  authority  of  the  crown, 
ftinctions.  Without  freedom  of  action  tliere  can  be  no  genuine  respon- 
sibility. It  is  this  which  renders  it  so  essential  to  the 
successful  working  of  parliamentary  government  that 
ministers  should  be  sustained  by  a  predominant  party  in 
the  legislature,  who  are  prepared,  on  general  grounds  of 
public  policy,  to  approve  their  acts,  and  to  assume  a 
measure  of  responsibility  for  their  conduct  in  office.""  De 
Lolme,  in  anticipating  the  events  that  would  be  Ukely  to 
destroy  the  fair  fabric  of  the  English  constitution,  strik- 
ingly remarks  that,  *when  the  representatives  of  the 
people  shall  begin  to  share  in  the  executive  authority,* 
the  government  will  be  overthrown.^ 
How  Great  weight  must  necessarily  be  attributed  to   the 

bTp^i-^  opinions  of  either  House  of  Parhament  on  pubhc  affairs ; 
liament  but,  uudcr  Ordinary  circumstances,  those  opinions  are  con- 
stitutionally expressed  by  the  degree  of  support  they 
consent  to  afford  to  the  ministers  of  the  crown  in  the 
conduct  of  the  government.  If  the  Queen's  ministei-s 
possess  the  confidence  of  Parliament,  it  is  inexpedient  and 

«  Rt.  Hon.  C.  W.  Wynn,  Mirror        ^  De  Lolme,  Const  bookii.ch.  19. 
of  Pari.  1835,  p.  1683.  And  see  Cox,  Inst,  p.  3. 

^  Edinb.  Keview,  vol.  cviii.  p.  285. 
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unwise,  as  a  general  rule,  to  interfere  with  their  decisions 
in  regard  to  the  details  of  administration,  except  in  cases 
of  manifest  neglect  or  misconduct. 

This  doctrine  is  strongly  insisted  upon  by  the  best 
constitutional  authorities.  Thus  Earl-  Russell  says : 
'  The  two  Houses  of  Parliament  constitute  the  Great 
Council  of  the  king,  and  upon  whatever  subject  it  is  his 
prerogative  to  act,  it  is  their  privilege  and  even  their 
duty  to  advise.  Acts  of  executive  government,  however, 
belong  to  the  king.'  *  And  of  the  House  of  Commons, 
Biu'ke  says :  *  It  is  their  privilege  to  interfere,  by  autho- 
ritative advice  and  admonition,  upon  every  act  of  execu- 
tive government,  without  exception.'  ^  In  1784  the 
House  of  Commons  resolved  (in  conformity  with  the 
report  of  a  select  committee  to  search  for  precedents  on 
the  subject),  '  That  it  is  constitutional  and  agreeable  to 
usage  for  the  House  of  Commons  to  declare  their  sense 
and  opinions  respecting  the  exercise  of  every  discre- 
tionary power  which,  whether  by  Act  of  Parhament  or 
otherwise,  is  vested  in  any  body  of  men  whatsoever  for 
the  public  service.' ' 

In  1788,on  a  motion  for  enquiring  into  the  conduct  of  Right  of 
the  Admiralty  in  a  certain  matter,  Mr.  Pitt  (the  prime  mi-  ^^^^^^' 
nister),  said :  *  That  the  House  had  a  constitutional  power 
of  enquiring  into  the  conduct  of  any  department  of  the 
government,  with  a  view  either  to  censure  or  punishment, 
was  unquestionable ;  and  whenever  a  case  was  made  out, 
strong  enough  to  warrant  a  suspicion  of  abuse  that 
deserved  either  censure  or  punishment,  he  shoidd  ever 
hold  it  to  be  the  indispensable  duty  of  the  House  to 
proceed  to  enquire.'  Mr.  Fox,  on  the  same  occasion, 
remarked,  that  '  it  was  the  constitutional  province  and 
the  undoubted  duty  of  the  House  to  watch  over  the 
executive  departments,  and,  where  they  had  cause  to 
suspect  abuse,  to  institute  an  enquiry,  with  a  view  either 
to  censure  or  punishment.'*    And,  in  1863,  Lord  Derby 


«  RuaseU,  Eng.  Const,  p.  151.  Deb.  N.  S.  ii.  369. 

'  Quoted  in  Rowlands,  Eng.  Const.        ■  Pari.  Hist.  vol.  xxiv.  pp.  534-6' 
498.     See  also  Wynn,  m  Pari.        •  Ibid,  vol.  xxvii.  pp.  277,  281. 
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declared  it  to  be  a  position  which  could  not  be  gainsaid, 
that  *  every  act  done  by  the  responsible  ministers  of  the 
crown  having  any  political  significance  is  a  fit  subject  for 
comment  and,  if  necessary,  for  censure  in  either  House 
of  Parliament.'  Earl  Eussell  entirely  coincided  in  this 
doctrine.** 

The  House  of  Commons,  says  May,  *has  a  right  to  advise 
the  crown  even  as  to  the  exercise  of  the  prerogative  itself ; 
and  should  its  advice  be  disregarded,  it  wields  the  power 
of  impeachment,  and  holds  the  pursestrings  of  the  state.' "" 
Admitting,  to  the  fullest  extent,  the  truth  of  this  pro- 
position, it  is  evident  that  these  extraordinary  powers 
ought  not  to  be  evoked  except  upon  a  grave  emergency  : 
for,  as  a  general  principle,  it  is  equally  clear  that  Par- 
liament should  confide  in  the  discretion  of  the  responsible 
advisers  of  the  crown,  who  are  the  trustees  of  the  royal 
prerogative  for  the  rightful  administration  of  the  same. 
So  long  as  Parliament  continues  its  confidence  in  minis- 
ters, it  ought  to  be  willing  to  leave  the  exercise  of  the 
prerogative  in  their  hands,  unfettered  by  restrictions  in 
regard  to  its  exercise,  and  should  refrain  from  inter- 
ference therewith,  unless  under  circumstances  of  impe- 
rious necessity.  The  general  responsibihty  of  ministers 
for  the  wisdom,  policy,  and  legality  of  the  measures  of 
government  should  be  sufficient  guarantee,  in  all  ordinary 
cases,  for  the  faithful  discharge  of  the  high  functions 
entrusted  to  them.  On  a  recent  occasion.  Lord  Palmer- 
ston  observed,  that  *  the  ministry  of  the  day  were  respon- 
sible for  everything  that  was  done  in  any  department  of 
the  state ; '  and  that  while  '  it  was  true  that  the  House 
of  Commons  ought  to  have  a  control  and  supervision 
over  every  such  department,  its  functions  were  those  of 


*•  Hans.  Deb.  vol.  clxxi.  pp.  1720,  adequate  importance,  especially  where 

1728.  the    preroffatiTe  was    concerned,   it 

*  May,  Const.  Hist  vol.  i.  p.  468.  should  endeavour,  by  the  timely  in- 

In  like  mauner,  Canning  defined  the  terposition  of  advice,  to  prevent  the 

House  of  Commons  to  be  a  council  necessity  of  control.   (Pari.  Deb.  vol. 

of  control,  as  well  as  a  council  of  xxiii.  p.  207.) 
advice ;  and  declared  that  in  cases  of 
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control,  not  of  administration.'*  And  Mr.  Cobden,  to 
the  same  effect,  gave  his  opinion  *that  the  House  can 
interfere  with  great  advantage  in  prescribing  the  prin- 
ciples on  which  the  executive  government  shall  be 
carried  on;  but  beyond  that  it  is  impossible  for  the 
legislature  to  interfere  with  advantage  in  the  details  of 
the  administration  of  the  country.'  * 

Any  direct  interference,  by  resolution  of  Parliament,  inteiv 
in  the  details    of  government  is  inconsistent  with  and  ^5^^^ 
subversive  of  the  kingly  authority,  and  is  a  departure  p®j*^ 
from  the  fundamental  principle  of  the  British  constitution,  of  govem- 
which  vests  all  executive   authority  in  the   sovereign,  ^^^^ 
while  it  ensures  complete  responsibility  for  the  exercise 
of  every  act  of  sovereignty.     Experience  has  uniformly 
demonstrated  the  unfitness  of  large  deliberative  assem- 
blies for  the  functions  of  government.     The  intrusion  of 
parliamentary  committees  into  matters  which  appertain 
to  the  jurisdiction  of  the  executive  government  is  equally 
to  be  deprecated,  as  it  tends  inevitably  to  the  overthrow 
of  all  genuine  responsibility,  and  the  substitution  instead 
of  an  arbitrary  tyrannical  power.     During  the  reign  of 
Charles  I.  the  Long  Parliament  assumed,  on  the  part  of 
its  committees,  various  executive  functions;  but  this  is 
admitted  to  have  been   a  usurpation,   and  it  is  now 
acknowledged  without  dispute  that  all  acts  of  adminis- 
tration belong  exclusively  to  the  crown.'    Accordingly,  no 
resolution  of  either  House  of  Parliament  which  attempts 
to  adjudicate  in  any  case  that  is  within  the  province  of 
the  government  to  determine,  has  of  itself  any  force  or 
effect.     If  it  be  intended  merely  to  express  the  sense  of 
the  House  upon  some  objectionable  system  or  practice 

'  Hans.  Deb.  vol.  cL  p.  1357 ;  and  ment ;  the  supreme  executive  autho- 

ibid.  vol.  clziv.  p.  999.    And  see  Pro-  rity  belongs  to  the  crown^  nor  do  the 

fessor  Austin's  observations  on  this  measures  adopted  by  its  ministers  in 

point.  Plea  for  the  Condittdtoiif  p.  24.  the  exercise  of  this  authority  require 

•  Hans.  Deb.  voL  clxxvi.  p.  1909.  the  previous  sanction  of  Parliament' 

'  Grey,  ParL  Govt  new.  ed.  p.  9».  — ifc/.  p.  22.     See  Sir  C.  Wood,  in 

'Parliament  does  not  interfere  directly  Hans.  Deb.  vol.  clxxv.  p.  259.    And 

in  carrying  on  the  executive  govern-  see  a  curious  case  cited,  poet,  p.  612. 
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of  administration,  or  to  complain  of  aa  existing  grievance 
and  suggest  a  remedy,  Parliament  is  perfectly  competent 
to  approach  the  crown,  by  address,  with  advice  upon  the 
subject.     It  then  becomes  the  duty  of  the  government  to 
give  respectful  consideration  to  the  matter,  but  never- 
theless to  decide  upon  the  course  to  be  followed  on  their 
own  responsibility.     Sometimes,  indeed,  the  government 
themselves  invite  the  assistance  of  Parliament  to  institute, 
by  means  of  select  committees,  enquiries  into  questions  of 
administration,  for  the  purpose  of  obtaining  the  fullest 
information  to  enable  them  to  accomplish  some  desirable 
reform.     But  where  the   government   deprecate  inter- 
ference, or  refuse  to  concur  in  any  such  recommendation, 
the  persistence  of  the  House  therein  would  either  amount 
to  an  infringement  of  the  royal  prerogative,  or  it  would 
be  tantamount  to  a  vote  of  censure  upon  the  existing 
administration, 
lirnitc  of        <  The  limits,'  says  May,  *  within  which  Parliament,  or 
^tuy     either  House,  may  constitutionally  exercise  a  control  over 
control.       tj^e  executive  government  have  been  defined  by  usage 
upon  principles  consistent  with   a  true  distribution  of 
powers  in  a  free  state  and  limited  monarchy.    Parliament 
has  no  direct  control  over  any  single  department  of  the 
state.     It  may  order  the  production  of  papers  for  its 
information ;  it  may  investigate  the  conduct  of  public 
oflScers,  and  may  pronounce  its  opinion  upon  the  man- 
ner in  which  ever)^  function  of  government  has  been  or 
ought  to  be  discharged ;  but  it  cannot  convey  its  orders 
or  directions  to  the  meanest  executive  officer  in  relation 
to  the  performance  of  his  duty.     Its  power  over  the 
executive  is  exercised  indirectly,  but  not  the  less  effec- 
tively, through  the  responsible  ministers  of  the  Crown. 
These  ministers  regulate  the  duties  of  every  department 
of  the  state,  and   are  responsible  for  their  proper  per- 
formance to  Parliament  as  well  as  the  crown.     If  Par- 
liament disapprove  of  any  act  or  policy  of  the  government, 
ministers  must  conform  to  its  opinion  or  forfeit  its  con- 
fidence.    In  this  manner  the  House  of  Commons,  having 
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become  the  dominant  power  of  the  legislature,  has  been 
able  to  direct  the  conduct  of  the  government  and  control 
its  executive  administration  of  public  affairs,  without 
exceeding  its  constitutional  powers.' ' 

*  Every  measure  of  the  ministers  of  the  crown/  says  MinistePB 
Lord  Grey,  *  is  open  to  censure  in  either  House ;  so  that  abietoPai% 
when  there  is  just  or  even  plausible  ground  for  objecting  ^*^®^^ 
to  anything  they  have  done  or  omitted  to  do,  they  cannot 
escape  being  called  upon  to  defend  their  conduct.     By 
this  arrangement,  those  to  whom  power  is  entrusted  are 
made  to  feel  that  they  must  use  it  in  such  a  manner  as  to 
be  prepared  to  meet  the  criticisms  of  opponents  con- 
tinually on  the  watch  for  any  errors  they  may  commit, 
and  the  whole  foreign  and  domestic  policy  of  the  nation 
is  submitted  to  the  ordeal  of  free  discussion.'  ^ 

The  following  cases  may  be  adduced  in  illustration  of 
the  foregoing  doctrine.  They  are  entered  in  chrono- 
logical order,  a  rule  which  will  be  generally  observed 
in  the  series  of  precedents  quoted  in  this  chapter  : — 

In  1807  a  Bill  to  aboliah  reyeraioiis  was  passed  by  the  House  Precedents, 
of  Commons,  but  failed  to  receive  the  sanction  of  the  House  of  t*I 
Lords :  whereupon,  on  August  10,  just  before  the  prorogation,  the  gioot. 
Commons  agreed  to  an  address,  nem,  con,,  that  his  Majesty  would 
be  graciously  pleased  not  to  grant  any  office  in  reversion  in  any 
part  of  the  empire  until  six  weeks  after  the  commencement  of  the 
next  session  of  Parliament.     To  this  request  the  king  returned  a 
favourable  answer.     In  the  following  session  a  new  Bill  to  suspend 
the  granting  of  offices  in  reversion  for  a  limited  time  was  brought 
in,  and  received  the  royal  assent  (48*G«o.  Ill,  c.  50).      Subse- 
quently a  law  was  passed,  depriving  the  crown  of  the  right  to  grant 
offices  in  reversion.^ 

In  1836,  on  motion  of  Lord  John  Russell,  then  chancellor  of 
the  exchequer,  the  Housa  of  Commons  passed  an  address  to  the 
king,  that  he  would  be  pleased  to  take  steps  for  the  effectual  dis- 
couragement of  Orange  lodges,  and  generally  of  all  secret  societies,  f^'^ 
This  led  to  the  immediate  formal  dissolution  of  the  great  Orange    ^^^' 
Society  of  the  United  Kingdom.^ 

«  May,  Const.  Hist.  vol.  i.  p.  457.        J  Mirror  of  Pari.  1886,  pp.  300, 
^  Pari.  Gov.  p.  20.  840.    Ann.  Reg.  1836,  p.  19.    And 

>  Rep.  on  Ofi;  Salaries,  1850,  p.  32.    see  pod,  p.  888. 
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Precedents. 

Boyal  com- 
miseion. 


Negro  ap- 
prenticee. 


Theatres 
in  Lent. 


On  May  17,  1836,  on  a  motion  for  an  address  to  the  crown 
that  a  certain  royal  commission  might  be  required  to  report  forth- 
with on  a  particular  portion  of  their  enquiry,  Lord  John  Bus- 
sell  stated  ijiat  such  a  proceeding,  in  regard  to  an  enquiry  which 
was  not  concluded,  would  be  a  very  unusual  course,  and  would  be, 
in  effect,  *  taking  out  of  the  hands  of  the  crown  the  direction  of  a 
commission  appointed  by  it.'  After  a  short  debate  the  motion  was 
withdrawn.*^ 

On  May  22,  1838,  a  resolution  was  carried  against  the  govern- 
ment, by  a  majority  of  three,  in  favour  of  the  '  immediate '  termi- 
nation of  negro  apprenticeship  in  the  colonies.^  The  government 
declined  to  take  any  action  in  carrying  out  this  resolution,  and 
intimated  their  intention  of  opposing  any  Bill  that  might  be  intro- 
duced to  give  effect  thereto:"  whereupon  the  mover  of  the  reso- 
lution declined  to  take  any  further  action  in  the  matter  for  the  time 
being,  but  reserved  his  right  to  do  so  whenever  he  should  think  fit, 
leaving  the  resolution  meanwhile  to  speak  for  itself.'^  This  induced 
the  government,  on  May  28,  to  submit  to  the  House  a  motion 
that,  for  certain  alleged  reasons,  '  it  is  not  advisable  to  adopt  any 
proceeding  for  the  purpose  of  giving  effect  to  the  resolution  of 
May  22.'  After  a  long  debate,  this  motion  was  agreed  to  by  a 
majority  of  72.<» 

On  February  18,  1839,  Mr.  Buncombe  presented  a  petition 
to  the  House  of  Commons  from  the  lessee,  &c,  of  Drury  Lane 
Theatre,  complaining  of  the  restrictions  imposed  by  the  lord 
chamberlain  on  theatrical  performances  in  the  city  of  Westminster 
during  Lent.  He  then  proposed  an  address  to  the  Queen,  that  she 
would  be  pleased  to  direct  the  removal  of  these  restrictions.  This 
was  opposed  by  government,  and  after  a  short  debate  was  nega- 
tived on  division.  However,  on  February  28,  Mr.  Duncombe  moved 
to  resolve  that,  in  the  opinion  of  the  House,  the  continuance  of 
these  restrictions  was  objectionable.  Lord  John  Russell,  on  behalf 
of  the  government,  deprecated  an  attempt  by  the  House  to  declare 
by  a  resolution  in  what  manner  a  discretionary  power  vested  in  an 
officer  of  the  crown  should  be  performed ;  but,  notwithstanding,  the 
resolution  was  agreed  to  on  division.?  Subsequently  Mr.  Dun- 
combe complained  that  this  resolution  had  been  disregarded  by 
grovemment,  and  moved  for  correspondence  on  the  subject,  which 
was  granted.^  He  then  proposed  (on  March  11)  a  vote  of  cen- 
sure on  the  Queen's  ministers  for  assuming  the  responsibility  of 


k  Mirror  of  Pari.  1836,  p.  1521. 
See  also  Hans.  Deb.  vol.  clvxii. 
p.  2083.    And  see  po9t,  p.  417. 

*  Minor  of  Pari  ISiSS,  pp.  4202- 
421?. 


-  Ibid,  pp.  4221,  4244. 

■  lUd.  p.  4324. 

«  Ibid,  p.  4431. 

'  Ibid.  1839,  p.  625. 
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directing  the  lord  chamberlain  (who  was  authorised  by  statute  to  Precedent!^ 
regulate  theatrical  entertainments  in  Westminster)  to  continue  his 
obnoxious  restrictions  in  manifest  disregard  of  the  resolution  of  the 
House.  In  reply,  Lord  John  Russell  justified  the  course  he  had 
pursued,  declaring  that,  '  with  every  respect  for  the  resolutions  of 
the  House,  he  was  far  from  supposing  that  they  could  supersede  the 
law  of  the  realm,  or  dispense  with  the  prerogative  of  the  crown.'  ^ 
The  proposed  vote  of  censure  he  regarded  as  quite  uncalled  for. 
The  proper 'course  would  have  been  for  the  mover  of  the  resolution 
to  have  followed  it  up  with  an  address  to  the  crown,  which,  if 
Sfrreed  to  by  the  House,  would  have  brought  the  matter  under  the 
notice  of  government,  and  necessarily  elicited  a  reply ;  or  he 
might  have  introduced  a  Bill  into  the  House  to  carry  out  the  prin- 
ciple embodied  in  the  resolution.  His  lordship  added,  that  the 
general  question  of  licensing  entertainments  was  under  the  con- 
sideration of  government,  and  that  some  change  in  the  present 
arrangements  might  hereafter  be  made."  After  some  further 
debate,  the  motion  of  censure  was  put  and  negatived.  Before  the 
commencement  of  Lent  in  the  ensuing  year,  the  lord  chamberlain 
issued  a  new  order,  allowing  all  theatres  under  his  jurisdiction  to 
be  open  during  Lent,  except  on  Ash- Wednesday  and  in  Passion- 
week.  An  astronomical  lecturer,  heretofore  in  the  habit  of  lec- 
turing during  Passion- week  at  the  theatres,  petitioned  the  House, 
complaining  that  the  new  order  prevented  the  continuance  of  his 
lectures:  whereupon  Mr.  Duncombe  moved  an  address  to  the 
Queen,  that  she  would  be  pleased  to  direct  that '  astronomical  lec- 
tures '  should  be  exempted  from  the  operation  of  the  new  order. 
This  motion,  though  opposed  by  the  government,  was  agreed  to  on 
a  division.^  But  no  answer  to  the  address  was  communicated  to 
the  House. 

On  March  22,  1842,  a  series  of  resolutions  were  proposed  in  Admiralty 
the  House  of  Commons,  by  Sir  Charles  Napier,  in  favour  of  the  B<>"^ 
selection  of  naval  officers,  instead  of  civilians,  as  members  of 
the  Admiralty  Board,  and  in  favour  of  naval  civil  situations  being 
filled  by  professional  men.  Sir  Robert  Peel,  the  prime  minister, 
moved  the  previous  question,  and  refused,  as  a  minister  of  the 
crown,  to  make  any  promise  as  to  what  he  would  do  in  the  matter ; 
because,  he  added,  '  it  must  be  reserved  as  the  prerogative  of  the 
isrown,  and  I  altogether  protest  against  the  House  of  Commons 
laying  any  restrictions  upon  the  exercise  of  the  royal  prerogative 
with  regard  to  any  branch  of  the  public  service.'  After  some 
ftirther  debate  the  previous  question  was  put  and  negatived.^ 


Mirror  of  Pari.  1889,  p.  087.  »  Hans.  Deb.  (3)  vol.  Ixi.  pp.  1061- 

Ibid.  pp.  087,  088.  1070.    See  further  on  this  subject 

Ihid.  1840,  pp.  2482-2485.  in  this  chapter,  eection,  Fkerogative 
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On  May  30,  1850,  on  moidon  of  Lord  Asblej  in  the  HonUe 
of  Commons,  an  address  to  the  Queen  in  favour  of  the  total  ces* 
sation  of  Sunday  labour  in  the  post-offices  of  the  United  Ejng- 
dom  was  agreed  to.  The  ministry,  though  disapproving  of  the 
plan,  advised  her  Majesty  to  comply  with  the  wishes  of  the  House.^ 
Much  public  inconvenience  resulted  from  this  decision :  accordingly, 
arrangements  were  entered  into  by  newspaper  agents  and  others  ^ 
a  general  delivery  of  mailable  matter  on  Sunday,  which  involved 
the  employment  of  many  extra  hands  on  that  day.  Whereupon, 
on  July  9,  the  House  passed  another  address  to  a  contrary  effect, 
expressing  an  opinion  in  favour  of  a  partial  delivery  of  letters  and 
papers  through  the  Post-office  on  the  Lord's  Day.  To  this  address 
her  Majesty  returned  a  favourable  reply .^ 

On  June  17,  1856,  an  address  to  the  Queen,  in  relation  to 
education  in  Ireland,  was  passed  by  the  House  of  Commons  unex- 
pectedly, and  in  opposition  to  the  wishes  of  the  government,  by 
whom  it  w^as  considered  as  tending  to  the  subversion  of  the  system 
of  national  education  in  operation  in  that  countiy.  By  consent  of 
the  government,  an  opportunity  was  afforded  to  the  House  to  re- 
consider the  subject  before  the  Queen's  reply  to  the  address  should 
be  given  ;*  and  a  counter-resolution,  expressing  a  decided  opinion  in 
favour  of  the  maintenance  of  the  existing  system  of  Irish  edu- 
cation, waA  agreed  to.'  In  the  course  of  the  debate,  Lord  John 
Erussell  commented  on  the  embarrassment  resultixig  from  the  rule 
of  the  House  permitting  an  address  to  be  passed  upon  one  deli- 
beration ;  and  said  that  he  had  been  quite  prepared  to  move  for  the 
rescinding  of  the  vote,  but  was  willing  to  accept  the  proposed  reso- 
lution as  a  satisfactory  equivalent.*  On  June  26  the  Queen's  reply 
to  the  address  was  sent  down.  It  expressed  an  earnest  desire 
to  maintain  the  established  system  of  education  in  Ireland,  and  a 
readiness  to  give  to  the  wishes  and  recommendations  of  the  Com- 
mons the  consideration  to  which  they  were  entitled.^ 

On  June  27,  1856,  an  address  to  the  Queen  for  the  issue  of 
a  royal  commission  to  determine  the  site  of  the  new  National 
Gallery  was  carried  against  ministers,  and  contrary  to  the  wishes 
of  the  principal  leaders  of  the  Opposition.^  Whereupon  the  com- 
mission was  issued  by  the  crown.° 


ooncerniuff   the    Anny    and  Navy,        "^  Baivi.  Deb.  vol.  cxii. 
Bmongst  Hie  Precedents,  "'^""       *    '  -       ... 

♦  Hians.  Deb.  voL  cxi.  pp.  484, 980. 
The  majority  in  favour  or  this  address 
is  said  to  have  been  obtabed  owing 
to  the  absence,  at  a  court  ball^  of 
many  members  who  would  have  op- 
posed it.     (Edinb*  Rev.  Julv  18&, 

p.  r^)* 


._ pp.  1216> 

1875.  And  see  vol  cxiii  p.  1077. 
»  Ibid.  vol.  cxlii.  pp.  1066,  1827. 
y  Ibid.  pp.  1886, 1884. 

•  Ibid.  p.  1862. 

•  Ibid  p.  1992. 
^  Ibid,  p.  2154. 

•  Ibid,  vol.  cxliiL  p.   510.     And 
see  ihid,  vol.  clxxi.  pp.  261,  515. 
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In  tlie  session  of  1860,  npon  the  recommendatioji  of  tlie  crown,  Precedents* 
the  sum  of  two  million  poxmds  was  granted  by  Parliament  towards  «  *^7" 
the  construction  of  works  for  the  defence  of  the  royal  dockyards  tiona. 
and  arsenals,  and  of  the  ports  of  Dover  and  Portland,  &c.  The 
entire  cost  of  these  fortifications,  as  originally  estimated,  was  some- 
what over  five  million,  pounds.  But  before  they  were  completed 
their  estimated  cost  amounted  to  nearly  seven  millions.  Foremost 
in  this  great  scheme  of  national  defence  was  the  construction  of 
fortifications  at  Spithead,  a  roadstead  in  the  vicinity  of  Portsmouth. 
Under  the  influence  of  the  excitement  occasioned  by  the  news 
from  America  of  the  contest  between  the  ironclad  war- vessels,  the 
Merrimac  and  the  Monitor,  the  House  of  Commons,  on  April  4, 
18(52,  resolved  *  that  it  is  expedient  to  suspend  the  construction  of 
the  proposed  forts  at  Spithead  until  the  value  of  irOn-roofed  gun- 
boats, for  the  defence  of  our  ports  and  roadsteads,  shall  have  been 
fully  considered ; '  and  that  on  a  future  day  (named)  the  House 
would  go  into  committee  to  consider  of  authorising  the  funds  appro- 
priated for  the  construction  of  forts  to  be  expended  in  building 
ironclad  ships.  (This  committee,  however,  never  sat,  the  order 
respecting  it  being  allowed  to  drop.)*  Meanwhile,  in  deference 
to  the  foregoing  resolution,  the  government  suspended  the  works 
at  Spithead,  although  they  thus  incurred  a  heavy  expense  in 
indemnifying  the  contractors  for  losses  sustained  thereby.  They 
also  referred  the  question  to  the  consideration  of  the  Defence 
Commissioners,  upon  whose  report  they  determined  to  suspend  the 
further  prosecution  of  the  works  until  the  result  of  certain  experi- 
ments had  been  ascertained.*  Adverting  to  the  delay  and  expense 
attending  this  course.  Lord  Palmerston  (the  prime  minister)  took 
occasion  to  remark,  •  that  when  the  House  of  Commons  takes  into 
its  own  hands  administrative  details,  and  takes  them  out  of  the 
hands  of  the  executive  government,  the  probability  is  that  such  a 
course  will  be  attended  with  increased  expense  and  diminished 
efficiency.* '  But  as  the  government  had  merely  consented  to  defer 
for  a  while  and  not  to  abandon  the  system  of  fortifications  they  hiul 
decided  upon  in  1860,  another  resolution  was  proposed,  on  June  23, 
1862,  as  an  amendment  to  a  motion  for  the  grant  of  a  fiirther 


'  See  Smithes  Pari.  Bememb.  1862,  a  debate  in  the  House  of  Commons, 

p.  130.    For  tokens  of  the  change  in  on   March  12^  1863,  on  a  motion 

the  opinion  of  the  House  in  regard  that '  it  is  not  expedient  to  commence 

to  iron-plated  wooden  ships,  see  the  at  the  present  time  building  wooden 

debates  on  Mr.  Lindsay's  motions  on  ships  which  lure  to  be  cased  with  iron 

the  subject  on  February  26  and  March  armour-plates;'  and    Lord  Pahner- 

12, 18^3.  ston's  oDservationa' thereon,  ibid.  voL 

*  Hans.  Defo.  voL  dxviL  pp.  879,  dxix.  p.  1385.    The  motion  was  ne- 

883.  gatived. 

'  IhitL  voLdxvL  p.  128L   See  also 
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sum  in  aid  of  the  constmction  of  fortifications :  '  That  considering 
the  changes  and  improvements  now  in  progress  affecting  the  science 
of  attack  and  defence,  it  is  not  at  present  expedient  to  proceed  with 
the  construction  of  the  proposed  forts,'  &c, ;  '  and  that  in  any 
general  system  of  national  defence  this  Honse  is  of  opinion  that  the 
navy  should  be  regarded  as  the  arm  on  which  the  country  must 
mainly  depend.'  Afler  some  debate  this  amendment  was  with- 
drawn, and  the  original  motion  put  and  agreed  to.s 

In  1863,  on  April  30,  the  House  of  Lords  was  informed,  on 
behalf  of  the  government,  that  the  works  on  the  Spithead  forts, 
though  not  abandoned,  had  been  suspended  for  the  present.  Sub- 
seqnently,  on  July  9,  in  the  House  of  Commons,  in  amendment 
to  the  second  reading  of  a  Bill  to  make  further  provision  for 
the  construction  of  these  fortifications  (including  those  at  Spit- 
head),  a  resolution  was  proposed  in  the  House  of  Commons  to 
postpone  for  the  present  any  fiirther  expenditure  upon  the  works 
for  the  defence  of  Portsmouth  and  Plymouth.  This  amendment 
was  opposed  by  government,  on  the  ground  that,  if  agreed  to  by  the 
House,  it  '  would  be  fateA  to  the  whole  Bill,  and  would  stop  all 
further  progress  of  the  works  this  year.'  It  was  accordingly  nega- 
tived, on  division,  by  a  large  majority.^  In  the  following  session 
the  Honse  was  informed  that  the  contract  at  Spithead  had  been 
renewed  in  1863,  and  the  works  recommenced  upon  a  larger  scale 
than  had  been  originally  anticipated.^ 

On  February  22,  1859,  Mr.  Cowper  called  the  attention  of  the 
House  of  Commons  to  a  circular  from  the  Education  Committee 
of  the  Privy  Council,  dated  May  22,  1858,  which  directed  that, 
instead  of  the  annual  reports  of  the  inspectors  of  schools  being  pub- 
lished in  full  (as  had  been  done  from  1844  to  1858),  relevant  extracts 
only  of  such  reports  should  be  appended  to  a  general  report  from 
the  Education  Committee  to  her  Majesty.  The  new  regulation  had 
been  made  on  account  of  certain  objectionable  matter  which  had 
appeared  in  a  report,  and  which  had  been  complained  of  by  mem- 
bers of  the  House  of  Commons.  Mr.  Cowper  contended  that  the 
Education  Committee  '  had  it  in  their  power  to  lay  down  the 
strictest  rules  with  regard  to  the  character  and  nature  of  the  reports 
they  desired  to  have  sent  up  to  them,'  but  asserted  'the  expe- 
diency of  allowing  the  original  reports  to  appear  unaltered  and 
unabridged.'  He  concluded  by  moving  that  an  humble  address  be 
presented  to  her  Majesty,  praying  that  the  reports  of  school  inspec- 
tors, when  prepared  in  accordance  with  the  instructions  of  the 
Committee  of  Council  on  Education,  should  continue  to  be  laid  before 


«  Hans.  Deb.  vol.  clxvii.  pp.  907-        *  Ibid.  voL  elxxvi.  p.  1871. 
964.  post,  p.  491,  note  (a). 

"»  Ibid.  vol.  clxxii.  pp.  441-496. 


See 
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Parliament  unaltered  and  unabridged.  Mr.  Adderley  (Yice-Presi.  'PrecedentTi 
dent  of  the  Education  Committee)  opposed  the  motion,  on  the  ground  *""" 
that  so  much  irrelevant  matter  had  been  introduced  into  these  reports, 
that  a  new  rule  on  the  subject  had  become  imperatively  necessary, 
for  economical  reasons,  as  well  as  on  the  score  of  propriety.  A  spe- 
cimen of  the  new  form  of  report  would  shortly  be  submitted  to  Par- 
liament, when,  if  it  should  appear  objectionable,  the  House  could 
'  agree  to  a  resolution  requiring,  on  its  own  responsibility,  that  the 
reports  furnished  to  the  executive  should  be  published  by  them  m 
extenso.*  After  some  further  debate,  the  motion  was  withdrawn,  with 
the  understanding  that  government  would  endeavour  to  meet  the  views 
of  the  House  in  this  matter.J  Accordingly,  Mr.  Adderley  abandoned 
his  plan  of  reducing  the  inspectors'  reports  under  specific  heads,  and 
thenceforth  permitted  the  reports  to  be  printed  without  abridgment ; 
but  he  nevertheless  insisted  on  his  right  to  strike  out  therefrom  all 
superfluous  and  irrelevan^i  matter.^  But  this  concession  failed  to 
give  complete  satisfaction.  On  March  27,  1863,  enquiry  was  made 
in  the  House  of  Commons,  whether  the  reports  of  certain  inspectors 
had  been  materially  altered,  or  wholly  suppressed,  in  the  annual 
report  from  the  Education  Office ;  and  if  so,  why  so ;  and  whether 
there  was  any  objection  to  communicate  such  suppressed  reports  to 
Parliament.  Mr.  Lowe  (who  had  succeeded  Mr.  Adderley  as  Vice- 
President  of  the  Education  Committee)  replied  that  considerable 
difficulty  had  always  been  experienced  in  confining  these  reports 
within  proper  limits ;  that  a  new  minute  had  been  lately  issued — 
embodying  the  substance  of  previous  instructions — requiring  the 
inspectors  to  confine  their  reports  to  the  state  of  the  schools  they 
had  examined,  and  to  practical  suggestions  for  the  mana^ment  and 
improvement  of  the  same :  that  whenever  a  report  contained  irrele- 
vant matter,  it  was  sent  back  to  the  inspector,  with  an  intimation 
that,  unless  it  was  altered  in  conformity  to  the  minute,  it  would  not  be 
printed  or  laid  before  Parliament — (the  particular  passages  objected 
to,  however,  were  never  specially  indicated) :  that  last  year  three 
reports  had  been  returned  to  their  authors,  who  had  declined  to 
amend  them  to  the  satisfaction  of  the  Education  Office,  and  there- 


1  Hans.   Deb.  voL   cliL  pp.   606,  that  their  suggestions  should  be  prac- 

702,  714.  tical,  and  not  abstract  disquisitions 

^  Ibid,  ToL  clxxi.  p.  727.     Subse-  upon  educatiooal  philosophy :  but  he 

queDtly,  in  his  evidence  before  the  never  meant  to  hmit  their  sug^es- 

Commons'  Committee  on  Education,  tions  to  one  side  of  the  question, 

in  1865,  Mr.  Adderley  declared  that  (Evid.  pp.  61,  62.)     The  inspecton 

the  sum  of  the  instructions  to  the  were  then,  and  still  are,  at  liberty  to 

inspectors  which  were  issued  up  to  object  to  particular  minutes,  on  the 

the  time  he  left  office  was,  that  their  ground  that  they  did  not  work  welL 

reports  should  be  upon  the  facts  which  (Ibid,  p.  66.) 
came  within    their  inspection,  and 
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.Pw6edenf«4  fore  tliey  had  not  been  printed  with  the  report  of  the  department. 
jj,~T  This  year  a  similar  number  had  been  sent  back,  including  one  from 
office:  in-  an  Inspector  whose  report  had  been  rejected  in  1862.  He  could  not 
specton'  cdnse&t  to  lay  these  reports  on  the  table,  as  this  would  be  virtually 
reportp*  offering  a  premium  to  the  inspectors  to  disregard  the  rules  of  the 
department,  and  would  be  subversive  of  all  discipline.*  On  June 
11,  1863,  a  member  complained  to  the  House  of  Commons  of  the 
suppression  of  several  r^Orts  from  school  inspectors,  and  enquired 
of  tiie  Vice-Resident  of  the  Education  Committee  upon  what  con- 
ditions he  would  allow  the  publication  of  such  reports  for  the  infor- 
mation of  the  House.  He  argued  that  the  House  had  a  right  to  fhll 
information^  and  should  be  permitted  to  judge  between  the  Educa- 
tion Office  and  the  inspectors  as  to  the  suitability  of  the  reports  for 
publication.  Mr.  Lowe  replied  that  it  would  be  impossible  to  lay  do  wn 
any  exact  conditions  under  which  the  reports  might  be  printed,  but 
that,  whenever  they  contained  irrelevant  ot  controversial  matter  in 
regard  to  questions  decided  upon  by  the  department  itself,  they  could 
not  be  allowed  publicity.  Mr.  Adderley  defended  the  conduct  of  the 
Education  Office,  and  urged  that  if  objection  was  taken  thereto  by  any 
member,  he  should  move  for  the  particular  report  which  he  con- 
sidered had  been  too  stringently  dealt  with,  instead  of  laying  down 
a  general  proposition  that  would  be  disadvantageous  to  the  public 
service.  After  some  further  debate  the  subject  was  dropped.™  But 
on  April  12,  1864,  it  was  again  revived,  upon  the  motion  of 
Lord  R.  Cecil,  to  resolve,  '  that  in  the  opinion  of  this  House,  the 
mutilation  of  the  reports  of  her  Majesty's  inspectors  of  schools, 
and  the  exclusion  frt)m  them  of  statements  and  opinions  adverse  to 
the  educational  views  entertained  by  the  Committee  of  Council, 
while  matter  favourable  to  them  is  admitted,  are  violations  of  the 
understanding  under  which  the  appointment  of  the  inspectors  was 
originally  sanctioned  by  Parliament,  and  tend  entirely  to  destroy  the 
value  of  their  reports.'  His  lordship  cited,  from  a  paper  which 
was  privately  circulated  amongst  members  during  the  debate,^  cases 
in  support  of  his  position,  and  asked  the  House  whether  it  could 
trust  reports  thus  expurgated.  Mr.  Lowe  denied  any  knowledge  of 
the  cases  referred  to,  and  repeated  the  arguments  formerly  adduced 
in  justification  of  the  department.  He  said,  '  It  is  quite  open  to 
the  House  to  express  an  opinion  that  the  inspectors  should  report 
directly  to  Parliament,  and  not  to  the  Privy  Council,  and  thus  exo- 
nerate us  fr*om  all  responsibility  in  the  matter ;'  but  so  long  as  the 
present  system  prevails,  departmental  discipline  must  be  enforced. 
He  rejoiced  to  add,  that  the  reports  fbr  the  past  year  had  all  come 

>  Hans.  Deb.  vol.  clxx.  p.  24  of  Lords,  ibtd.  vol.  dxxiv.  p.  1185; 

"  Ibid.  vol.  clxxi.  pp.  717-733.  and  Mr.  Lowe's  explanatioa,  ibid,  p. 

«  Lord  GrsaviUe's  speech  in  House    1206. 
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in,  and  that  it  had  not  been  neceseary  to  rettim  one  of  them  to  the  ^iMedeuto. 
inspectors.  Secretary  Sir  George  Grey  said,  that  in  the  Home  Office,  '"*^ 
and  in  other  departments  of  state,  similar  regulations  were  enforced,^' 
and  that  he  considered  it  absolutely  necessary  that  the  head  of  a 
department  should  have  such  a  power.  Nevertheless)  on  division,  the 
motion  was  carried  against  the  government  by  a  majority  of  eight.  On 
April  18,  Earl  Grranville  (the  President  of  the  Committee  of  Council 
on  Education)  called  the  attention  of  the  House  of  Lords  to  the  fore* 
groing  resolution,  and,  as  the  official  head  of  the  department,  assumed 
Aill  responsibility  for  Mr.  Lowe's  acts.  Moreover,  he  gave  explana- 
tions of  the  routine  pursued  at  the  Education  Office,  which  entirely 
corroborated  Mr.  Lowe's  statements,  and  exonerated  him  from  any 
suspicion  of  unworthy  conduct.  On  the  same  day,  Mr*  Lowe  in-* 
formed  the  House  of  Commons  that  in  vindication  of  his  own  honour^ 
he  had  felt  it  necessary  to  resign  his  office  ;P  and  at  the  same  time 
he  entered  into  detailed  explanations  in  disproof  of  the  charged 
brought  against  him.  The  marks  on  the  reports  which  had  been 
privately  circulated  amongst  members  on  the  night  of  the  adverse 
vote,  had  been  made  by  subordinate  clerks  in  the  tlducation  Office^ 
without  the  knowledge  or  sanction  of  the  official  heads«  They  were 
intended  to  direct  the  attention  of  the  seci'etary  to  particuUu*  paS' 
sages.  He  himself  had  never,  in  any  instance,  struck  out  anything 
from  an  inspector's  report,  and  had  forbidden  others  to  do  so,  or 


*  As,  for  example,  in  the  cade  of  that  my  personal  honoiir  Was  struck 

factoiT  mspectoTS.     (See  Hana  Deb.  at,  when,  as  I  understood,  the  state-' 

voL  clxsiv.  p.  1501.)  ment  which  I  had  made  appeared  to 

'  Mr.  Lowe  afterwards  stated  that  he  disbelieved  by  the  House.'  (}lep< 
he  did  not  understand  that  the  send-  Com.  on  Education  Inspectors'  Us- 
ing hack  a  report  to  an  inspector,  to  ports,  1864,  p.  67.)  Tnis  view  of 
be  corrected  accoiding  to  the  regu-  the  degree  of  official  responsibility 
lations  of  the  department,  without  attaching  to  the  office  of  Vice-Presi- 
marking  any  objectionable  passage,  dent,  was  afterwards  confirmed  by 
could  be  regarded  as  '  mutilation.'  Lord  Granville,  who  declared  that,  as 
'The  House  resolved  in  a  contrary  Lord  President  of  the  Council,  he 
sense,  and  I  resigned  my  office,  not  was  technically  the  one  who  was 
because  my  department  was  censured,  bound  to  resi^ ;  whilst  technically 
hut  because  I  considered,  in  fact,  the  Vice-President  might  have  re- 
that  the  House  gave  me  the  lie  in  tained  his  office,  notwithstanding  the 
resolving,  after  the  statement  I  had  vote  of  censure  passed  on  the  depart- 
made,  that  I  had  mutilated.'  He  added  ment  But,  in  fact,  Mr.  Lowe's  resig- 
that  if  he  had  supposed  *  mutilation '  nation  was  dictated  by  a  sense  of 
to  mean  simply  carrying  out  the  offi-  personal  honour :  Lord  Granville 
dal  minute,  according  to  his  under-  wished  to  resign,  but  was  induced 
standing  of  it,  '  I  should  not  have  by  the  premier  to  await  the  result  of 
thought  it  necessary  to  resign  my  the  reconsideration  of  the  question 
office ;  the  department  was  censured,  by  the  House  of  Commons.  (Rep. 
but  that  would  not  have  concemea  Commons'  Com.  on  Education,  1865^ 
me :  that  would  have  been  the  Go-  p.  106.) 
vemment's  lookout       I  considered 
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even  to  mark  objectionable  paragraphs.    Lord  B.  Cecil  expressed  bis 
complete  satisfaction  with  these  explanations,  and  stated  that,  had 
they  been  given  before  the  adverse  vote  was  taken,  it  wonld  not  have 
been  pressed,  or  agreed  to  hj  the  House.     Lord  Pabnerston  passed 
a  high  enlogiom  on  his  retiring  colleague,  and  intimated  his  inten- 
tion to  move  for  a  committee  to  enquire  into  the  question  of  fact 
involved  in  the  charges  which  had  been  preferred  against  him :  but 
the  general  feeling  of  the  House  appeared  to  be  adverse  to  any 
further  enquiry,  after  the  satisfactory  explanations  given  by  Mr. 
Lowe.     However,  the  resolution  of  April  12  being  regarded  by  the 
government  as  conveying  a  grave  and  serious  censure  on  a  pub- 
lic  department  which  was   deemed  unmerited,  on  May  12,  upon 
motion  of  Secretary   Sir   Greorge   Grey,   a  select  committee  was 
appointed  to  investigate  the  matter,  by  enquiring  into  the  practice 
of  the  Committee  of  Council  on  Education  with  respect  to  the 
reports  of  her  Majesty's  inspectors  of  schools.     In  deference  to  the 
wishes  of  the  House,  the  government  agreed  that  the  committee 
should  be  nominated  by  the  Greneral  Committee  of  Elections.     On 
July  11  the  committee  made  a  report,  which  briefly  reviewed  the 
matter  at  issue,  confirmed  the  statements  made  to  the  House  by 
Mr.  Lowe,  and  entirely  exonerated  him  from  the  imputation  of  per- 
sonal misconduct.     AJfter  pointing  out  that  the  resolution  of  cen- 
sure, which  led  to  the  resignation  of  Mr.  Lowe,  was  passed  from  a 
•  want  of  information,'  which  *  was  the  cause  of  a  double  misun- 
derstanding,'   the    committee   declared  that  they  had  *  carefully 
considered  the  action  of  the  department,  and  had  come  to  the  con- 
clusion, that  the  supervision  exercised  in  objecting  to  the  insertion 
of  irrelevant  matter,  of  mere  dissertation,  and  of  controversia^argu- 
ment,  is  consistent  with  the  powers  of  the  Committee  of  Council, 
and  has,  on  the  whole,  been  exercised  fairly,  and  without  excessive 
strictness.'     '  Some  such  power  is  essential  to  the  effectual  working 
of  the  department,  so  long  as  it  retains  its  present  constitution  and 
functions.'      In  conclusion,  the  committee  recommend,  'that  all 
instructions  which  may  hereafter  from  time  to  time  be  issued  to  the 
inspectors,  either  as  to  their  general  or  tabulated  reports,  should  be 
laid  before  Parliament.'  ^     On  July  25,  Lord  Palmerston  moved 
that  it  be  resolved,  that  having  considered  the  foregoing  report,  the 
House  was  of  opinion  that  the  resolution  of  censure  passed  on 
April  12  should  be  rescinded.     After  a  debate,  in  which  the  pro- 
moters of  the  vote  of  censure  stated  their  willingness  to  agree  to 


^  Report  Communs'  Com.  on 
Education,  InspectoTs'  Reports,  1864, 
pp.  V.  vi.  The  jHou3e  was  afterwards 
informed,  'that it  was  the  unaDimous 


opinion  of  the  Committee  that  the 
resignation  of  Mr.  Lowe  was  totally 
and  entirely  unnecessary.'  (Hans. 
Deb.  vol  clxxvi.  p.  1804.) 
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this  motion  in  the  senBO  in  which  they  nnderstood  it  to  be  proposed —  P^cedents. 
namelj,  as  acquitting  the  department  of  being  influenced  hj  improper 
motiyes  in  the  course  it  had  pursued,  whilst  adhering  to  the  opinion 
that  the  course  was  improper — the  motion  was  agreed  to  without  a 
division. 

On  June  16,  1863,  a  resolution  was  moved,  in  the  House  of  J'^T®",^'* 
Commons,  to  declare  the  opinion  of  the  House  that  it  was  the  duty 
of  the  government  to  carry  the  law  into  effect  by  immediately 
removing  stake  and  hand  weirs  in  certain  rivers  in  Ireland;  but  no 
su£Bicient  evidence  of  neglect  of  duty  on  the  part  of  the  authorities 
having  been  adduced,  the  motion  was  withdrawn.' 

The  sovereign  having  determined,  upon  the  advice  of  the  Privy  Wert 
Council,  and  under  theauthority  of  the  Act  3  <&  4  Will.  IV.  c.  71,  to  yo^jl^i^ 
constitute  the  West  Biding  of  Yorkshire  into  a  separate  assize  assize 
district,  of  which  Leeds  should  be  the  assize  town,  an  attempt  was  town, 
made  in  the  House  of  Commons  to  obtain  the  nomination  of  the 
town  of  Wakefield  instead  of  Leeds,  by  a  motion,  made  on  February 
19,  1864  (previous  to  the  formal  issue  of  the  Order  in  Council  in 
favour  of  Leeds),  for  an  address  to  the  Queen,  setting  forth  the 
claims  of  Wakefield  to  be  the  assize  town,  and  praying  that  it 
might  be  selected  for  that  purpose.  The  home  secretary  (Sir  Q-. 
Grey)  did  not  deny  the  right  of  the  House  to  address  the  crown 
upon  this  subject,  but  urged  that  no  sufficient  cause  had  been  given 
to  justify  an  interference  with  the  ordinary  course  prescribed  by 
law,  and  to  set  aside  the  decision  of  the  Privy  Council.  Upon  a 
division,  the  motion  was  negatived.  But  on  June  13,  an  address 
was  carried  in  the  House  of  Loi^  (against  ministers),  praying  that 
the  decision  of  the  Privy  Council,  ordering  the  removal  of  the  West 
Biding  Assizes  from  York  to  Leeds,  instead  of  to  Wakefield,  might 
be  reconsidered.  On  June  17,  the  Queen's  answer  to  this  address 
was  reported.  It  set  forth  that  the  assizes  for  the  West  Riding  had 
been  appointed  to  be  held  at  Leeds  on  August  10,  and  that  if  it 
should  hereafter  appear  expedient  to  appoint  some  other  place  for 
holding  the  said  assize,  the  subject  should  be  again  referred  for  the 
consideration  and  advice  of  the  Privy  Council.* 

On  March  22,  1866,  a  resolution  was  carried  in  the  House  of  Plans  for 
Commons,  upon  division,  against  the  government :  *  That  in  the  j*^^ 
opinion  of  this  House,  it  is  not  expedient  that  the  competition  for 
the  building  of  the  New  Courts  of  Justice  should  be  limited  to  six 
architects  only.*  Subsequently  the  House  was  informed  that,  in 
consequence  of  this  resolution,  the  number  of  competing  architects 
had  been  extended  to  twelve.^ 


'  Hans.  Deb.  vol.  dxxi.  pp.  981-  *  Und,  vol.  dxxxili.  p.  181.    See 

964.  a  further  discussion  on  this  subject, 

'  And  see  Hans.  Deb.,  vol.  clxxvi.  iind.  p.  1178. 
p.  1698. 
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n.  Practicb  of  Parliament  in  the  Appointment  op 
Select  Committees  to  enquire  into  Administra- 
tive Questions. 

SeiectCom-  Eeference  has  already  been  made  "  to  the  practice,  which 
mittees  on  jj^s  becD  adopted  of  late  years  with  increasing  frequency, 
qaestaons.  of  appointing  Select  Committees  of  the  House  of  Com- 
mons, or  of  the  Lords,  to  take  evidence,  and  report  upon 
important  public  questions.  These  questions  sometimes 
relate  to  matters  which  are  strictly  within  the  province  of 
the  executive  government  to  determine ;  and  it  may  be 
doubted  whether  the  tendency  of  this  practice  is  not 
to  shift  the  labour  and  responsibihty  of  administrative 
reforms  more  and  more  from  those  to  whom  it  properly 
belongs ;  and  to  increase,  in  equal  proportion,  the  power 
and  influence  of  the  House  of  Commons  in  details  of 
government/ 

When  restricted  in  their  enquiries  within  constitu- 
tional limits,'^  such  committees  are  often  very  serviceable, 
in  bringing  members  to  a  common  agreement  upon  great 
public  questions,  upon  which  legislation,  founded  upon 
an  impartial  investigation  of  facts,  is  necessary.     These 

"  See  (ttUe,  p.  258.  its  own  select  committees;  thougph,  if 
^  As  a  general  rule.  Parliament  their  proceedings  were  strictly  can- 
should  not  be  called  upon  to  appoint  yassed,  there  are  perhaps  few  parts 
committees  of  enquiry  mto  matters  of  of  our  system  of  government  which 
administration^  until  application  has  can  less  support  criticism.  As  a 
been  made  to  the  department  con-  means  of  enquiry  and  investigation, 
cemed  to  redress  the  grievance  com-  they  are  of  the  highest  value,  and 
plained  of.  If  no  remedy  could  be  they  are  constantly  carrying  on,  with 
thus  obtained,  it  would  be  proper  to  great  success,  the  political  education 
appeal  to  the  House.  —  Chanc,  of  of  Parliament  and  of  the  nation :  but 
jExch.  in  Hans.  Deb.  vol.  clxxiv,  when  they  strain  at  executive  autho- 
p.  416.  ritjr  they  generally  fail,  nor  can 
*  See  some  weighty  observations,  their  judicial  impartiality  (except  in 
by  Mr.  Disraeli,  on  this  point,  in  peculiar  cases)  be  entirely  relied  on.' 
Hans.  Deb.,  vol.  clxi.  pp.  1868-1868;  —JSdmb,  Hev,  vol.  cviii.  p.  290.  For 
by  Mr.  Cobden,  ibid.  vol.  clxxvi.  p.  a  humorous  description  or  the  manner 
1908 ;  by  Mr.  Lowe,  iWrf.  vol.  dxxxu.  in  which  such  committees  are  som&« 
p.  168.  *  Nothing  is  more  remark-  times  organised,  extracted  from  the 
ablethanthetender  forbearance  with  'Saturday  Ee view,*  see  Rachel,  p. 
which  the  House  of  Commons  treats  470. 
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committees  are  usually  appointed  either  at  the  suggestion  MoctCoi»- 
or  with  the  direct  approval  of  the  government,  and  are  "^^^^' 
composed  of  leading  men  from  both  sides  of  the  House, 
including  members  of  the  existing  and  of  former  ad- 
ministrations, as  well  as  others  who,  from  their  abilities, 
experience,  or  information,  are  specially  qualified  to  serve 
thereon.  *  Strong  partisans  on  each  side  are  knowingly 
and  advisedly  chosen,  in  order  that  truth  might  be  elicited 
from  the  conflict  of  opposite  and,  it  might  be,  interested 
opinions.  If  such  committees  consisted  wholly  of  im- 
partial men,  their  investigations  would  be  most  unsatis- 
factory/* After  taking  evidence  from  every  available 
source,  the  committee  reports  the  same  to  the  House, 
generally  with  observations  embodying  practical  sugges- 
tions, which  they  submit  for  the  consideration  of  the 
government.  It  then  becomes  the  duty  of  the  adminis- 
tration to  consider  these  propositions,  to  subject  them  in 
turn  to  careful  scrutiny,  and,  if  necessary,  to  appoint  either 
a  royal  commission,^  or  a  departmental  committee  of  their 
own,  to  make  further  enquiries,  in  order  to  enable  the 
government  to  decide,  upon  their  own  responsibility,  to 
what  extent,  and  in  what  way,  the  proposed  reforms  can 
be  carried  out,  in  conformity  with  the  general  principles 
upon  which  the  pubUc  service  is  conducted." 

As  a  general  rule,  it  is  not  customary  to  submit  to  the  Result  of 
House  motions  for  concurrence  in  the  reports  of  such  ^J^" 
select  committees,  or  any  other  resolutions  founded  there- 
upon. It  is  usual  to  leave  with  the  government  the 
initiation  of  any  measures,  be  they  legislative  or  other- 
wise, that  may  be  required  to  carry  out  the  recommenda- 
tions of  a  pubhc  committee.  Sometimes,  however,  a 
member  of  the  committee  (usually  the  chairman)  submits 
to  the  House  an  abstract  resolution  on  the  matter,  in  order 

*  Secrotary  Sir  G.  C.  Lewis,  Hans,  liiunent. 
Deb.  voL  dxii.  p.  1012.  ■  Ibid.  yol.  clxL  p.  817 ;  ibid,  toI. 

y  For  the  practice  in  regard  to  the"  clxviii.  pp.  626-638  ;  and  Lord  Pal- 
issue  of  TOj&i  commissions,  see  Vol.  merston,  ibid.  voL  dxziii.  p.  12S9. 
II.  c.  8,  The  Administration  in  Par- 
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sdectCJom-  to  enforce  the  recommendations  of  the  committee,  or  to 
""  elicit  the  views  of  the  House  upon  the  subject." 

In  illustration  of  the  principles  upon  which  it  is  usual 
to  appoint  these  committees,  of  the  proceedings  consequent 
upon  their  labours,  and  of  the  conduct  of  government  in 
respect  to  the  same,  the  following  cases  may  be  con- 
sulted : — 

Precedents.       On  Jane  14,  1844,  Mr.  Dnncombe  presented  a  petition  to  the 

Honse  of  Commons  from  four  persons,  of  whom  Joseph  Mazzini,  the 

Opening  well-known  Italian  refugee,  was  one,  complaining  that  their  letters 
Post-office.  ^^^  heen  detained  at  the  London  post-office,  broken  open,  and  read. 
The  home  secretary  (Sir  James  Oraham)  explained  that  Mazzini*8 
letters  onl  j  had  been  opened ;  and  that  this  had  been  done  by  his 
express  authority,  under  a  warrant  issued  in  conformity  to  an 
Act  of  Parliament.  On  June  24  Mr.  Buncombe  moved  for  a  select 
committee  to  enquire  into  the  operations  of  the  Post-office  Depart- 
ment in  such  cases.  The  motion  was  successfully  opposed  by 
Grovemment,  on  the  ground  that  they  had  merely  exercised  a  right 
which  had  been  constantly  resorted  to  by  their  predecessors  in 
office,  and  which  had  proved  advantageous  to  the  public  interests, 
in  the  prevention  and  detection  of  crime.  But  on  July  2  Mr.  Dun- 
combe  again  moved  for  a  committee  of  enquiry;  in  amendment  to 
which  Sir  James  Gh:tJiam  himself  proposed  the  appointmentof  a  secret 
committee,  to  investigate  the  law  in  regard  to  the  opening  of  letters, 
and  the  mode  of  its  exercise — which  was  agreed  to  by  the  House. 
On  July  4  a  similar  committee  was  appointed  by  the  House  of  Lords. 
These  committees  were  composed  of  some  of  the  most  eminent 
and  impartial  men  in  Parliament.  A  motion  to  include  Mr.  Dun- 
combe  upon  the  Commons*  committee  was  negatived  upon  division.* 
Mr.  Dnncombe  afterwards  complained  to  the  House,  that  while  he  had 
been  invited  to  attend  the  committee  to  prefer  his  complaint  against 
the  home  secretary,  and  to  give  in  a  list  of  witnesses  in  support 
of  the  same,  he  was  not  permitted  to  be  present  himself  during  the 
examination  of  witnesses.  He  then  moved  that  it  be  an  instruction 
to  the  committee  to  allow  him  to  attend,  and  produce  and  examine 
witnesses  in  support  of  the  case  of  the  petitioners :  but  the  motion 
was  negatived.  A  motion  to  add  Mr.  Dnncombe  to  the  committee 
was  ruled  out  of  order  by  the  Speaker,  on  the  ground  that  a  similar 


■  Anchors  and  Chains,  Merchants'  in  Unions  (Ireland),  Und,  vol.  clxxviL 

Service,     Hans.    Deb.     vol.    clxiv.  p*  151G;   Bankruptcy  Act  of  1861, 

pp.  285-242 ;  Holyhead  Harbour,  ibid,  thid.  vol.  clxxix.  pp.  420,  1109. 
vol.  clxxii.  p.  1330 ;  Medical  Officers        '  Hans.  Deb.  voi.  Ixxvi.  p.  257. 
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motion  had  been  already  negatived  by  the  Housed    After  due  Select 
investigation,  these  committees  reported.     They  fully  exonerated  ^^' 
Sir  James  Graham  from  blame  in  the  discharge  of  his  duty,  and  p^^J*^ 
gave  full  particulars  of  the  origin  and  exercise  of  the  power  of  cedents. 

opening  letters  entrusted  by  statute  to  the  secretary  of  state.    They     

recommended  no  alteration  of  the  law  on  this  subject.  A  few  days 
afterwards,  Lord  Radnor  introduced  into  the  House  of  Lords  a  bill 
to  abolish  the  right  of  opening  letters,  but  it  did  not  proceed  beyond 
a  first  reading :  *^  so  that  the  secretary  of  state  still  retains  his  ac- 
customed authority  whenever  he  may  deem  it  advisable  to  exercise  it.^ 

On  June  16,  1841,  a  select  conmiittee  of  the  House  of  Commons,  Cathe- 
appointed  to  enquire  into  the  present  state  of  the  national  monu-  ^nh. 
ments  and  works  of  art  in  Westminster  Abbey  and  in  other  public 
edifices,  reported  an  opinion  in  &ivour  of  the  opening  of  the  English 
cathedrals,  daily,  to  the  public,  for  the  inspection  of  their  architec- 
tural beauties.  On  April  16,  1844,  a  motion  was  made  to  improve 
of  this  recommendation.  Sir  Robert  Peel  (the  prime  minister), 
while  expressing  himself  favourable  to  the  free  admission  of  the 
public  to  such  edifices,  nevertheless  opposed  this  motion  as  an 
attempt,  by  a  mere  resolution  of  the  House,  to  control  the  lawful 
guardians  of  these  institutions,  who  possessed  rights  independent  of 
the  House  as  an  encroachment  on  the  liberties  of  the  people,  and  a 
dangerous  endeavour  to  effect,  by  inadequate  means,  that  which,  if 
desirable,  should  be  made  the  subject  of  legislation.  The  motion 
was  accordingly  -withdrawn. • 

A  committee  on  Public  Moneys,  which  sat  during  the  years  1856  Public 
and  1867,  made  numerous  recommendations,  of  more  or  less  impor-  ^<>°®y«- 
tance,  in  reference  to  the  public  finances,  with  a  view  to  subject  the 
public  expenditure  to  a  more  rigid  investigation  and  control  on  the 
part  of  the  House  of  Commons.  In  their  final  report  they  stated, 
that  they  were  'aware  that  the  important  amd  extensive  changes 
they  have  suggested  cannot  all  be  immediately  carried  into  effect ; 
but  they  believe  that  the  continued  attention  of  Parliament  and  of 
the  executive  government  to  the  subject,  will  secure,  at  no  distant 
date,  all  the  objects  embraced  in  their  recommendations/  '  In  the 
session  of  1861,  the  chancellor  of  the  exchequer  informed  the 
House  that  the  said  recommendations  had,  in  the  interim,  received 
the  careful  consideration  of  the  government,  and  that  he  was 
prepared,  in  regard  to  most  of  them,  to  submit  to  Parliament  bills, 
or  resolutions,  to  carry  the  same  into  effects 


^  Hans.  Deb.  kxvi.  pp.  1010-1024.  •  Ilnd,  vol.  Ixxiv.  pp.  2 

«  Ibid.  p.    1714;   and  see  May's  '  Sees.  Pap.  H.  of  C,  1867,  Sess. 

Const  Hist  vol  ii.  p.  292.  2,  vol.  ix.  p.  502. 

*  See  Broom,    Const    Law,    pp.  «  Hans.  Deb.   voL  clxi.  pp.  711, 

616-617.  1»10.    And  see  post,  p.  691 
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Select 
Com- 
mitteee. 
Pre- 
cedents. 

Harbours 
of  refiige. 


In  the  years  1857  and  1858,  a  committee  of  the  House  of 
Commons  was  appointed  to  enquire  into  the  policy  of  making  further 
grants  of  public  money  for  the  improvement  and  extension  of  har- 
bours of  refuge  on  the  coasts  of  Great  Britain  and  Ireland.  Pursuant 
to  the  report  of  this  committee,  a  royal  commission  was  appointed 
to  complete  the  enquiry,  which  reported  in  the  following  year. 
While  mutually  agreed  as  to  the  necessity  for  the  construction  of 
these  important  works,  the  two  tribunals  differed  as  to  their  cost, 
and  as  to  the  mode  of  obtaining  funds  for  the  purpose.  The  com- 
mittee recommended  that  two  million  pounds  should  be  expended 
for  this  service,  but  suggested  that  three-fourths  of  the  required 
amount,  and  three- fourths  of  the  cost  of  maintaining  these  harbours, 
should  be  raised  from  passing  tolls  on  shipping.  The  commission, 
on  the  other  hand,  adjudged  that  an  outlay  of  four  millions  would 
be  required  to  construct  the  works,  and  were  of  opinion,  that  inas- 
much as  the  general  interests  of  the  community  were  concerned  in 
the  undertaking,  the  greater  part,  if  not  the  whole,  of  this  sum 
should  be  paid  out  of  the  Consolidated  Fund ;  and  that  no  passing 
toll  should  be  levied  either  for  the  erection  or  maintenance  of  these 
harbours.  On  June  19,  1860,  the  House  of  Commons  resolved  that 
it  was  the  duty  of  the  government  to  adopt,  at  the  earliest  possible 
period,  the  necessary  measures  to  carry  into  effect  the  recommenda- 
tions of  the  commissioners.  Some  progress  had  been  made  by  govern- 
ment in  the  construction  of  these  harbours,  but  owing  to  the  state 
of  the  public  finances,  and  the  large  expenditure  required  for  other 
extraordinary  services,  they  had  not  felt  warranted  in  incurring  the 
whole  of  this  enormous  outlay.  ^  Wliereupon,  on  May  6,  1862,  it 
was  moved  in  the  House  of  Commons  to  resolve,  that  it  is  the  duty 
of  the  government  to  adopt  measures  to  carry  into  effect  the 
preceding  resolution.  But,  after  full  debate  and  explanations  from 
ministers,  the  motion  was  negatived  upon  division.  Again,  on  April 
17,  1863,  it  was  moved  to  resolve,  as  the  opinion  of  the  House  of 
Commons,  that  so  much  of  the  report  of  the  commissioners  on  Har- 
bours of  Befuge,  as  concerned  Waterford,  Wick,  and  Padstow  be 
carried  into  effect,  but,  after  some  debate,  it  was  negatived  without 
a  division.*  On  April  26,  1864,  a  motion  to  declare  the  opinion  of 
the  House  that  the  government  ought  to  proceed  with  the  construc- 
tion of  harbours  of  refuge,  was  negatived,  on  division.     On  June  13, 


*  Sir  Morton  Peto,  in  his  work  on 
Taxation  (p.  316),  observes  that  *the 
case  of  the  so-called  harbours  of  re- 
fuge should  be  a  lesson  to  us  for  the 
future.  A  great  deal  of  money  has 
been  uselessly  expended  on  very  ill- 
conceived  plans.' 

*  The  wnole  case  in  regard  to  the  • 


harbours  of  refuge,  is  given  in  the 
correspondence  between  the  Board  of 
Trade  and  other  pubHc  departments 
respecting  said  harbours,  suice  the 
report  of  the  Commons'  Committee 
of  IS67, —Commong'  Papers,  1864, 
vol.  Iv.  p.  4<*%). 
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1865,  a  motion  that,  in  the  opinion  of  the  House,  the  government  Select 
shoald  adopt  measures  for  the  construction  of  some  of  the  said  ^"*" 
harbours  on  the  coast  of  Grreat  Britain  and  Ireland,  was  negatived,   p^.^, 
on  division.  cedentn. 

On  March  5,  1861,  a  motion  was  made  in  the  House  of  Commons  " — : 
for  the  appointment  of  a  select  committee,  to  enquire  and  report  dofencee. 
whether  anj,  and  what,  alterations  may  be  advantageously  adopted 
in  regard  to  the  defence  of  the  British  dependencies,  and  the  propor- 
tions of  cost  of  such  defence  as  now  defrayed  from  imperial  and 
colonial  frinds  respectively.  The  mover  disclaimed  any  desire  to 
invade  the  functions  of  the  executive,  but  contended  that  the  inter- 
ference of  Parliament  in  the  settlement  of  this  important  question 
had  become  necessary,  in  consequence  of  the  failure  of  a  depart- 
mental committee,  appointed  by  government  in  1859,  on  colonial 
military  expenditure,  to  agree  in  any  recommendations  on  the 
subject.  In  reply,  the  under-secretary  for  the  colonies  deprecated 
the  proposed  committee,  on  the  ground  that  the  question  being  one  of 
opinion  and  principle,,  and  not  of  facts,  was  not  a  fit  subject  for 
enquiry  by  a  parliamentary  committee.  He  admitted  that  the 
report  of  the  departmental  committee  had  not  been  fr*ee  from 
objection,  but  contended  that  the  only  proper  way  to  treat  the 
question  was  by  negotiations,  to  be  carried  on  by  the  imperial 
government  with  each  of  the  colonies  in  their  turn.  Further 
debate  ensued,  fr*om  which  it  was  evident  that  the  sense  of  the 
House  was  in  favour  of  the  appointment  of  the  committee.  Accord- 
ingly, Lord  Palmerston,  while  he  expressed  his  agreement  with  the 
constitutional  objections  which  had  been  urged  against  the  motion, 
and  felt  bound  to  declare  that  its  tendency  was  '  rather  to  transfer 
to  a  committee  of  the  House  duties  and  frinctions  which  properly 
belong  to  the  responsible  advisers  of  the  crown,'  nevertheless 
consented  to  the  appointment  of  the  committee.^  After  taking  volu- 
minous evidence,  the  committee  reported  on  July  11.  Their  labours 
have  been  justly  characterised  as  being  *  chiefly  valuable  in 
frimishing  information,  promoting  discussion,  and  exhibiting  the 
discordance  and  inconsistency  of  opinion  on  the  subject,  not  as 
recommendii^.  any  practicable  policy.*  ^     On  March  4,  186^,  on 


J  Hans.  Deb.  vol.  clxi.  p:  1420.  Ibnial  secretary  (the  Duke  of  New- 
See  the  analogous  case  of  tne  com-  castle),  on  this  report,  in  the  House 
mittee  on  the  Board  of  Admiralty,  of  liords,  in  Hans.  Deb.  vol.  clxi  v. 
noticed  <wrf«,  p.  261.  p.   1579 ;    and  of    the  secretary  of 

^  In  an  elaborate  article  m  the  war  (Sir  G.  C.  Lewis),  on  March  9, 
Edinburgh  Review  for  January  1863,  showinff  why  the  Government 
1862,  analysing  the  evidence,  and  had  been  unaole  to  carry  out  the  re- 
pointing  out  the  different  views  of  .commendations  of  the  committee,  in 
leading  statesmen  on  this  question,  effecting  any  material  reduction  in 
And  see  the  observations  of  the  co-  the  number  of  troops  in  the  colonies. 
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motion  of  the  chainnan  of  this  committee,  the  House  resolved, 
"without  division,  *That  this  Honse  (while  fdlly  recognising  the 
claims  of  all  portions  of  the  British  Empire  to  imperial  aid  in  their 
protection  against  perils  arising  from  the  consequences  of  imperial 
policy)  is  of  opinion  that  colonies  exercising  the  rights  of  self- 
government  ought  to  undertake  the  main  responsibility  of  providing 
for  their  own  internal  order  and  security,  and  ought  to  assist  in 
their  own  external  defence.*  On  March  21  following,  another 
member  of  the  committee,  conceiving  that  this  resolution  did  not 
go  far  enough,  proposed  the  adoption  of  a  resolution  condemning 
the  erection  and  maintenance  of  fortifications,  out  of  imperial  funds, 
in  self-governed  colonies,  not  being  great  naval  stations.  The 
administration,  while  acknowledging  the  correctness  of  this,  as  a 
general  principle,  considered  it  to  be  subject  to  certain  limitations, 
rendering  the  assertion  of  the  principle  inexpedient.  The  motion 
was  accordingly  withdrawn.^ 

On  March  3,  1863,  a  motion  was  made  in  the  House  of  Commons 
for  the  appointment  of  a  select  committee,  'to  enquire  into  the 
legality  of  inclosures  in  Waltham,  Epping,  and  other  forests  in 
Essex,  and  to  ascertain  what  steps  ought  to  be  taken  to  preserve 
the  rights  of  the  public,  of  the  poorer  foresters,  and  of  the  inhabi- 
tants of  the  metropolis,  within  the  forests,  as  well  as  to  enquire  into 
their  general  management.'  This  motion  was  opposed  by  the 
attorney-general,  on  the  ground  that  it  would  be  a  most  incon- 
venient and  dangerous  precedent  to  erect  a  select  committee  into 
*a  court  of  judicature  for  the  purpose  of  enquiring  into  and 
expressing  an  opinion  with  reference  to  the  rights  of  individuals 
and  of  the  crown/  or  *  into  any  technical  and  strictly  legal  rights,' 
for  which  purposes  a  parliamentary  committee  was  a  manifestly 
defective  and  improper  tribunal.  Accordingly,  at  the  suggestion  of 
the  attorney-general,  the  motion  was  withdrawn,  and  instead  thereof 
a  committee  was  appointed  Ho  enquire  into  the  condition  and 
management  of  the  royal  forests  in  Essex,  and  into  any  inclosures 
which  may  have  taken  place  therein  since  the  report  of  the  commis- 
sioners of  1850 ;  and  to  consider  whether  it  is  expedient  to  take  any 
steps  for  preserving  open  spots  in  such  forests,'  ■*  This  committee 
reported  on  June  9.  They  recommended  the  continuance  of  the 
inclosure  of  Epping  Forest ;  and  that  an  adequate  portion  thereof 
should  be  set  apart  for  the  public,  for  the  purposes  of  health  and 
recreation  :  also,  that  any  past  encroachments  on  the  forestal  rights 
of  the  crown  should  be  abated." 


-^Hans.  Deb.  vol.  clxix.  p.  1281  ; 
and  see  tbid.  pp.  144(W467,  1776- 
1780;  vol.  clxx.  p.  876. 

*  For  further  debates  in  the  House 
of  Commons  on  the  Diilitary  defence 


vol. 


of   Canada,   see    Hans.    Deb. 
clxxvi/p.  373. 

»  Hans.  Deb.  vol.  clxix.  p.  1038. 

"  Rep.  of  Com.  on  Royal  Forests, 
1863,  p.  iv. ;  Hans.  Deb.  voL  clxxiL 
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On  May  5,   1863,  a  private  member  moved,  in  the  House  of  Select 
Commons,  for  the  appointment,  of  a  select  committee  to  enquire  into   Com- 
the  state  of  Holyhead  Harbour,  with  a  view  to  securing  safe  and  ™^^^®®*' 
efficient  accommodation  for  vessels  engaged  in  the  Irish  mail-service,  cedents. 

and  for  passengers  conveyed  by  them.     On  motion  of  the  chancellor      

of  the  exchequer,  the  debate  was  adjourned  until  papers  in  relation  5°^?|^®^.^^ 
thereto  were  distributed  to  members.  It  was  resumed  on  May  12, 
when  the  motion  was  agreed  to,  notwithstanding  the  opposition  of 
the  government^  who  contended  that  the  committee  was  unnecessary 
and  inexpedient.®  On  June  1,  upon  motion  that  the  committee  do 
consist  of  certain  specified  members,  the  chancellor  of  the  exche- 
quer took  exception  to  the  list  proposed,  alleging  that  it  was  ^  as  far 
as  possible  from  being  an  impartial  committee.'  He  declined  to 
take  the  '  invidious  and  annoying  course  of  proposing  that  some  of 
the  names  should  be  omitted,  and  replaced  by  others  more  impartially 
selected  ;*  but  he  felt  *  bound  to  say,  even  before  the  committee  sits, 
that  [the  government]  do  not  think  the  subject  one  that  ought  to  be 
referred  to  its  consideration,  and  that  we  shall  not  be  able  to  look 
upon  its  finding  as  the  verdict  of  an  impartially  constituted  tribunal. 'p 
The  proposed  list  was  nevertheless  agreed  to,  without  a  division. 
But  on  June  4,  a  member  of  the  committee,  who  was  personally 
aggrieved  by  Mr.  Gladstone's  remarks,  characterised  them  as  being 
insulting  and  unparliamentary,  and  called  upon  that  minister  to 
move  that  he  be  discharged  from  the  committee  in  order  to  take  the 
sense  of  the  House  thereupon.  An  informal  discussion  then  arose 
as  to  the  purport  of  Mr.  Gladstone's  observations,  which  were 
further  explained  by  himself.  The  Speaker,  on  being  appealed  to, 
acquitted  Mr.    Gladstone  of  unparliamentary  language,  and  the 


p.  1055.    This  report  contained  re-  and  open  spaces  in  and  around  the 

commendations  which  differed  mate-  mctropoHs.  This  committee  reported, 

rially  £rom  the  tenor  of  an  address,  on    June    20,   their   opinion    that 

passed    by    the    House    on    Feb-  no  more  inclosures  should  take  place 

ruary    13,    1863,    condemning    any  within  the  metropolitan  area;  and 

more  sales  to  facilitate  inclosures  of  that  a  new  board  should  he  appointed, 

crown-lands  within  fifteen  miles  of  to  act  as  trustees  for  the  preservation, 

the  metropolis.    (See  further,  on  this  for  the  use  of  the  public,  of  forests, 

point,  VoL  II.  c.  1,  on  the  Cabinet  commons,  and  open  spaces    within 

Council.)    See  debates  in  the  Com-  that  area.    (Commons'  Papers,  1865, 

mens,    on    June    8    and    July    1,  vol.  viii.  p.  355.    And  see  Commons' 

3864,  on  the  steps  taken  by  govern-  Papers,  1866,  No.  172,  n.  11.)    In 

ment  to  corry  out  the  recommenda-  1866,  an  Act  was  passed  for  the  pre- 

tions  of  the  committee.     See    also  servation  of  Epping  Forest,  &c.,  29 

Hans.  Deb.  vol.  clxxx.  p.  481.    In  &  30  Vict.  c.  62. 
the  session  of  1865,  another  commit-        °  Hans.  Deb.  voL  cbcx.  pp.  1243, 

tee  was  appointed,  to  enqiure  into  1660. 
the  best  means  of  preserving,  for  the        ^  Ibid.  vol.  clxxi.  p.  242, 
public  use,    the    lorests,   commons, 
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subject  was  dropped.^  The  committee  reported  on  July  14.'  Their 
report  contained  certain  recommendations,  to  which,  when  discussed 
in  the  committee,  the  President  of  the  Board  of  Trade  had  expressed 
his  dissent.  Accordingly,  on  July  23,  the  chairman  moved  to 
resolve,  that  the  recommendation  of  the  committee  ought  to  be 
adopted.  This  motion  was  opposed  by  government,  and  negatived, 
without  a  division." 

III.  Practice  in  regard  to  the  Granting  or  With- 
holding BY  the  Executive  of  Information  de- 
sired BY  either  House  of  Parliament. 

informa-  The  rule  which  forbids  any  encroachment  by  Parlia- 
to°pSk-  iDcnt  upon  the  executive  authority  of  the  crown  has  a 
ment,  or  further  apphcation,  to  which  our  attention  must  now  be 
directed.  It  is  imperative  that  Parliament  shall  be  duly 
informed  of  everything  that  may  be  necessary  to  explain 
the  policy  and  proceedings  of  government  in  any  part  of 
the  empire ;  and  the  fullest  information  is  communicated 
by  government  to  both  Houses,  from  time  to  time,  upon 
all  matters  of  pubUc  concern.  Considerations  of  pubUc 
policy,  and  a  due  regard  to  the  interests  of  the  state, 
occasionally  demand,  however,  that  information  sought 
for  by  members  of  the  Legislature  should  be  withheld,  at 
the  discretion  and  upon  the  general  responsibihty  of 
ministers.  Tliis  principle  is  systematically  recognised  in  all 
parliamentary  transactions  :  were  it  otherwise,  it  would 
be  impossible  to  carry  on  the  government  with  safety  and 
honour.  Whenever  it  is  declared,  by  the  responsible 
servants  of  the  crown,  that  any  information  sought  for  in 
Parliament  could  not  be  supplied  without  danger  or  in- 
convenience to  the  public  service,  the  House  refrains 
from  insisting  upon  its  production.*  And  if  the  govern- 
ment object  to  produce  any  documents,  on  the  ground 
that  they  are  of  a  private  and  confidential  description,  it 

fl  Hans.  Deb.  voL  clxxi.  pp.825-        *  Mirror  of  Pari   1828,  p.   109; 

831.  1833,  p.  626;  1836,  p.  071;  iaS7-8, 

^  Commons*  Papers,  1863,  vol.  vii.  p.  658.    And  eee  Lord  Derby's  re- 

p.  223.  marks  on  this  subject  in  Hans.  Deb. 

•  Hans.  Deb.  vol.  clxxii.  p.  1330.  vol.  clxxiii.  p.  1065. 
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is  not  usual  to  insist  upon  their  being  furnished,"  except  informa- 
under  peculiar  and  imperative  circumstances/     Unless  and^*^^"* 
prepared  to  assert  their  want  of  confidence  in  the  minister  withheld. 
who  is  answerable  for  the  department  concerned,  or  in 
the  government  generally,  the  House  ought  not  to  em- 
barrass the  ministry  by  insisting  on  the  production  of 
documents  which  they  feel  it  their  duty  to  refuse/     In 
like  manner,  if  the  government  declare  that  a  discussion 
on  any  particular  subject  could  not  take  place  without 
inconvenient  and  injurious  consequences  to  the  public 
service,'  or  without  eliciting  expressions  of  opinion  from 
the  ministry,  or  from  members  generally,  which  it  would  be 
premature  and  prejudicial  to  make  known,^  the  debate 
ought  not  to  proceed. 

It  would,  moreover,  be  highly  irregular  to  communicate 
to  Parhament  copies  of  despatches  issued  by  a  secretary 
of  state,  until  they  had  been  either  acted  upon  or  for- 
warded to  their  destination ;'  though  this  has  sometimes 
been  done  by  government,  in  the  exercise  of  their  own 
discretion/  For  further  particulars  in  regard  to  the 
communicating  of  despatches  to  Parliament,  see  {post^  p. 
602)  the  section  in  this  chapter  concerning  *  Intercourse 
with  Foreign  Powers/ 

'  The  system  of  laying  upon  the  table  of  the  House 

"  Mirror  of  Pari.  1834,  p.  2774;  otherwise  the  Government  will,  ordi- 

1835,  p.  1634;  1838,  p.  6999;  1840,  narily,  refuse  to  produce  the  papers. 

p.  1130;  Hans.  Deb.  (3),  vol.  clxiii.  (Hans.  Deb.  vol.  cbudi.  pp.  676-677.) 

p.  822.  Butit  must  always  be remem-  *  Hans.  Deb.  (3),  vol.  cxxviii.  pp. 

bered  that  all  public  transactions  of  1420-1429. 

state  are  necessarily  official ;  and  that  '  Mirror  of  Pari.  1831,  pp.  1109, 

no  public  officer  would  be  justified  in  1184. 

withholding  from  official  record  and  •  Ibid.  1838,   p.  5824 ;    1840,  p. 

access,  any  document,  emanating  from  1710. 

himself  in  his  official  capacity,  in  re-  •  Hans.  Deb.  (3),  vol.  lxxx\ni.  p. 

lation  to  public  affiiirs.     See  the  case  669.     Thus,   in   1854,   the  Govem- 

of  Loid  Chatham,  ante,  p.  171 ;  and  ment  consented  to  lay  before  Parlia- 

Parl.  Deb.  vol.  xvi.  p.  2****.  ment  copies  of  instruction  that  had 

»  Mirror  of  ParL  1831,  p.  624.  been,  '  or  hereafter  mig;ht  be  issued,' 

•  Ibid.    1839,     p.     799.       When  to  commanders  of  the  Arctic  Search- 

'copies'  of  correspondence,  &c.  are  ing  Expedition. — Ibid,   vol.  cxxxii. 

moTed  for,  by  private  members,  it  is  p.  438. 

cufitomary   to    add,    'or    extracts;' 
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reports  from  officers  addressed  to  particular  departments 
of  the  executive  government  is  most  objectionable.'**  If 
the  House  were  to  insist  upon  the  production  of  such  docu- 
ments, *  instead  of  the  government  getting  what  we  get  now, 
confidential  reports,  containing  the  most  minute  details 
of  the  opinions  of  officers,  given  frankly  and  freely,  for 
the  heads  of  departments,  we  shall  have  a  system  of  reports 
framed  for  laying  upon  the  table  of  the  House  of  Commons, 
and  those  will  be  accompanied  by  "  confidential  reports 
for  the  head  of  the  department  alone."  '^  *  There  have 
been  cases  in  which  reports  of  a  confidential  character 
from  officers  of  the  government  have  been  laid  upon  the 
table  of  the  House,  to  prepare  the  public  mind,  and  also 
that  of  Parliament,  to  consent  to  some  large  measure,  or 
perhaps  some  considerable  vote  of  pubHc  money ;  but, 
generally,  I  think  it  is  a  course  which  the  House  ought 
not  to  sanction/* 

The  administration  have  refused  to  concur  in  motions 
for  the  production  of  papers,  whether  by  order  or  upon 
an  address  to  the  crown,  on  the  ground  that  there  was 
no  public  officer  whose  duty  it  was  to  furnish  the  required 
information.'  Under  these  circumstances,  '  it  is  particu- 
larly desirable  that  the  House  should  make  no  such  orders 
without,  at  the  same  time,  determining  by  what  means 
they  shall  be  carried  into  execution.*' 

Returns  are  sometimes  refused  on  account  of  their 
voluminous  character,  and  the  length  of  time  it  would 
take  to  prepare  them.*^  In  order  to  'obviate  this  objection, 
*  it  is  very  desirable  that  members,  before  moving  for  very 
voluminous  returns,  should  communicate  with  the  de- 
partment possessing  the  information,  when  it  might  be 
supplied  in  a  much  smaller  compass.' ^    It  is  not  customary. 


*  Lord  C.  Paget  (Secretary  to  tbe 
Admiralty),  Hans.  Deb.  vol.  clxxyiL 
p.  961. 

<  Ibid,  p.  1402 ;  and  see  p.  1455. 

*  Mr.  Disraeli,  ibid.  vol.  clxxviiL 
p.  164. 


•  Mirror  of  Pari.  1830,  p.  24: 
1830-51,  p.  60;  1831-2,  p.  3264. 

'  Ibid.  (The  Speaker),  1836,  p. 
887.  t-         /,  ,  f 

«  Ibid.  ia37,  p.  601. 
^  Ibid,  1829,  p.  1900. 
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however,  to  object  to  motions  for  returns  merely  on  Cost  of 
account  of  the  trouble  and  expense  to  individuals  that  r^J^*^ 
would  be  occasioned  by  their  production,  notwithstand-  i*ariia- 
ing  that  there  may  be  no  funds  available  for  the  remu- 
neration of  the  persons  employed  in  the  execution  of  the 
order.*  In  fact,  it  has  been  the  practice  of  Parliament  to 
order  from  public  oflSicers,  of  various  grades,  returns  which 
they  were  not  required  by  law  to  fiimish,  and  for  which 
no  remuneration  was  provided.  *  That  might  be  consi- 
dered a  customary  right,  exercised  in  the  public  interests ; ' 
and  although,  upon  rare  occasions,  some  remuneration  has 
been  given  to  the  parties  employed,  in  order  to  accelerate 
their  labours,  yet '  no  public  officer  has  any  right  to  reftise 
to  obey  an  order  of  the  House  until  he  shall  be  paid  ;  the 
question  of  remuneration  must  not  be  raised  between  him 
and  ParUament.'  '  Every  public  officer  holds  his  situation 
imder  the  control  of  Parhament,  and  he  is  bound  to  give 
information.'  It  is  for  the  executive  government  after- 
wards to  decide  whether  he  has  any  claim  for  compensation 
for  such  a  service.^ 

The  queen's  ministers  are  not  only  the  rightful  guardians  Papew 
of  the  prerogatives  of  the  crown  in  Parliament,  but  it  also  S^vatT*"* 
devolves  iipon  them  to  protect  the  liberty  of  the  subject,  a^i™- 
and  the  interests  of  private  individuals  and  associations, 
who  have  no   direct  representation  therein,  from  the 
assumption   by  Parliament   of  arbitrary  and  unlawfiil 
authority.     On  this  principle  the  government  have  uni- 
formly resisted  aU  attempts,  on  the  part  of  either  House, 
to  obtain,  whether  by  their  own  order  or  through  an 
address  to  the  crown,   any   documents   or  information 
concerning  the  aflairs  of  private  individuals,*^  unless  proof 


»  See  Mirror  of  Pari.  1830,8688.2,  J  Ibid,  1841,  p.  2199;   1836,  b. 

p.  501.    To  pay  the  expense  of  pre-  1700.      And  see    Hans.    Deb.  vol. 

paring  returns  to  the  Secretary  of  dxxxii.  pp.  1644,  1776. 

State  or  to  Parliament  out  of  county  ^  Mirror  of  Pari.  1830,  p.  449  \ 

rates  has  been  declared  to  be  illegal.  1831,  p.  193 ;  1833,  p.  1614 ;  1836, 

-^Ihid,  1834,  p.  3331  j  1836,  p.  245.  p.  126.     Thus,  the  Government  will 

See  also  Und.  1841,  p.  2014.  often  require  motions  asking  for  in* 
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of  delinquency,  calling  for  parliamentary  investigation, 
could  be  shoMm.^  This  rule  includes  the  case  of  private 
educational  institutions  not  being  in  the  receipt  of  public 
money."*  It  has  even  been  held  to  apply  to  the  affairs  of 
Private  private  companies,  and  of '  public  institutions  who  are  not 
TOmpanies,  ^j^  receipt  of  assistauce  from  public  funds.'"  But  it  was 
distinctly  laid  down  by  Sir  Robert  Peel  and  Lord  John 
EusseU,  in  the  case  of  the  Royal  Academy,  that  the  in- 
quisitorial jurisdiction  of  Parhament  could  not  be  limited 
to  such  *  public  institutions'  only  as  were  the  recipients 
of  public  money ;  but  that  *  when  an  institution  is  esta- 
blished to  assist  in  promoting  the  cultivation  of  the  arts, 
or  other  strictly  public  object,  it  could  not  be  denied  that 
the  House  had  a  right  to  enquire  into  its  affairs,  even 
though  it  did  not  receive  public  aid.'**  And  on  a  later 
occasion  it  was  declared,  by  Sir  Robert  Peel,  that  *  where 
Parhament  has  given  pecuUar  privileges  to  any  body  of 
men^  [as,  for  example,  banks  or  railway  companies],  it 
has  a  right  to  ask  that  body  for  information  upon  points 
which  it  deems  necessary  for  the  pubhc  advantage  to  have 
generally  understood.*  The  great  point  to  be  aimed  at 
in  such  enquiries  he  considered  to  be, '  that  while  you 
extract  all  the  information  the  pubhc  require  to  have,  you 
should,  at  the  same  time,  avoid  all  vexatious  interference 
in  the  details  of  the  business  of  the  respective  imder- 
takings.''  

formation  affecting  a  particular  class  ■  Mirror  of  Pari.  1837-8,  p.  3672  j 

of  individuals  to  be  made  numerical,  Hans.  Deb.  vol.  ixxiii.  p.  1759. 

instead  of  nominal,  in  order  to  screen  ^  Mirror  of  Pari.   1839,  pp.  4238, 

private    persons    from    unnecessary  4503. 

publicity. — Sans,  Deb,  vol.  clziz.  p.  '  See  the  proceedings  in  the  House 

1581.  of  Lords,  in  regard  to  an  order  that 

»  Mirror  of  Pari.  1831-2,  p.  1237;  the  Corporation  of  the  City  of  Lon- 

1840,  p.  2053.  don  should  lay  before  the  House  a 

■"  Ibid,  1836,    p.  873 ;    1840,   p.  detailed  account  of  their  income  and 

1772.     On    July    24,  1862,  it    was  expenditure  between  certain  years; 

stated  in  the  House  of  Commons,  by  the  Corporation  having  applied  to 

the  Secretary  for  Ireland^  that  Go-  Parliament  for  an  Act  to  enable  them 

vemment  had  no  authority  to  call  to  increase  their  revenues,  by  impos- 

for  a  certain  educational  return  from  ing  a  tax  on  coals. — Ibid,  1829,  pp. 

the  Roman  Catholic  Bishops  in  Ire-  1805,  1834. 

land.— -ff<wM.2)e&.vol.  clxviiLp.737.  '  Ibid,  1840,  p.  4840.     And  see 
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It  is  *  the  rule  of  Parliament,  that  no  papers  shall  be  Pariia- 
laid  on  the  table  of  either  House,  unless  some  sufficient  ^u^d^or 
reason  have  been  stated  for  their  production."     It  is  ^^^^b 
irregular  to  move  for  the  production  of  papers  merely  to 
further  the  interests  or  views  of  private  persons,  or  except 
for  the  purpose  of  founding,  or  facilitating,  parliamentary 
proceedings.'     Government  have  refused  to  grant  papers, 
*  unless  it  be  intended  to  found  some  proceedings  upon 
them.'* 

The  foregoing  precedents,  it  is  hoped,  will  serve  to  ex-  s^nimaiT 
plain  more  clearly  the  constitutional  position  of  Parliament  »» regard 
in  r^ard  to  the  prerogative  of  administration.  Without  logatiyer^ 
denying  the  abstract  right  of  either  House  to  address  the 
crown  upon  any  matter,  they  will  show  the  great  pubhc 
inconvenience  attending  an  attempt  on  the  part  of  Parha- 
ment  to  interfere  with  the  ministers  of  the  crown  in  the 
details  of  government,  the  inexpediency  of  applications 
for  documents  which  the  responsible  advisers  of  the  crown 
consider  it  imperative  to  withliold,  and  the  unwarrantable 
nature  of  any  intrusion  by  Parliament  into  the  private 
affairs  either  of  individuals  or  of  corporate  bodies,  without 
just  cause.  So  long  as  any  existing  government  retain 
the  confidence  of  Parliament,  it  is  unsafe  and  unwise,  as  a 
general  principle,  to  interfere  with  them  in  matters  of 
administration.  Those  who  are  directly  responsible  for 
the  conduct  of  public  affairs  are  they  who  possess  the 
necessary  information  for  the  proper  discharge  of  the 

Mirror  of  Pari  1828,  p.  826.     See  '  Lord  Melbourne,  Mirror  of  ParL 

further,  in  regard  to  the  principle  in  1838,  p.  6387. 

question,  showing  the  respect  enter-  '  Ibid,   1831,  p.   2248 ;  1833,  p. 

tained  by  both  Houses  for  private  647. 

rights,  ibid.,  1837,  pp.  787,  997,  *  Ibid.  1839,  p.  4422.  But  see 
1030;  1838,  p.  5400;  1839,  p.  3421.  the  following  cases,  wherein  Mem- 
Hans.  Deb.  vol.  Ixxir.  p.  26 ;  vol.  bers  of  Parliament,  being  in  posses- 
czxzi.  pp.  136,  786 ;  vol.  dvi.  p.  sion  of  valuable  statistical  or  other 
1103.  And  on  the  general  question  information,  obtained  orders,  or  ad- 
of  the  power  of  Parliament  to  com-  dresses,  for  the  production  of  the 
pel  the  production  of  documents,  see  same,  to  one  or  other  of  the 
Smith's  Pari.  Remembrancer,  1860,  Houses  of  Parliament. — Ibid,  1830, 
p.  29.  Sess.  2,  p.  416 ;  1838,  p.  6273 ;  1839, 

p.  4372. 
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same.  Parliament  exercises  a  direct  control  over  the 
ministers  by  whom  all  public  affairs  are  transacted.  It 
has  a  right  to  enquire  into  every  grievance  or  abuse  of 
power,  whether  on  the  part  of  those  ministers  or  of  any 
other  pubUc  functionary.  It  may  also  express  its  opinion 
in  regard  to  any  act  of  the  government ;  and  it  not  un- 
frequently  happens  that  the  mere  declaration  of  opinion 
in  Parliament  upon  some  objectionable  departmental  regu- 
lation, unaccompanied  by  any  formal  motion,  suffices  to 
induce  the  government  to  modify  their  plans,  conformably 
to  the  views  entertained  by  the  House."  But  all  this  is 
very  different  from  an  attempt  on  the  part  of  the  legisla- 
ture to  usurp  the  functions  of  the  executive,  or  from  the 
endeavour  by  the  House  of  Commons  to  compel  the 
adoption  of  their  opinions  upon  a  question  of  administra- 
tion, irrespective  of  those  of  the  government  or  of  the 
other  Chamber  ;  a  proceeding  which  must  tend  to  destroy 
the  harmony  which  should  exist  between  the  different 
powers  in  the  state,  and  to  transfer  the  executive  authority 
from  the  hands  of  responsible  ministers  into  those  of  an 
irresponsible  and  uncontrollable  democracy. 


IV.  Circumstances  under  which  Paruament  has  a 
right  to  interfere,  in  order  to  restrain  the 
Illegal  Exercise  of  Executive  Authority, 

Abnseof  While  ParUament  is  constitutionally  debarred  from 
authority,  interfering,  by  order  or  resolution,  with  the  ordinary 
routine  of  government,  except  for  the  purpose  of  ex- 
pressing an  opinion  as  to  the  expediency  of  any  par- 
ticular proceeding,  or  line  of  policy — it  is  otherwise  if  the 
crown  itself  attempts  to  encroach  upon  the  functions  of 
Parliament,  and  endeavours  to  accompUsh  by  its  own 
action   that  which   cannot  lawfully  be  effected,  except 

"  See  the  case  of  4;he  Treasury    discussed  in  the  Ilouse  of  Lords  on 
Warrant    respecting   unpaid  letters,    February  22  and  24^  1859. 
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with  the  sanction  and  co-operation  of  Parliament.  It  Abuae  of 
then  becomes  the  duty  of  Parliament  to  interpose,  and  to  ^^oilty. 
call  to  account  the  ministers  of  the  crown  who  are 
responsible  for  the  abuse  or  excess  of  executive  authority. 
In  like  manner,  if  any  individual  minister  is  guilty,  in  his 
official  capacity,  of  any  illegal  or  oppressive  act,  it  is  the 
privilege  of  the  injured  party  to  apply  to  Parliament  for 
redress ;  and  the  matter  of  complaint  being  substantiated, 
Parliament  will  hold  the  offending  minister  personally 
responsible  for  his  misconduct. 

There  are  three  forms  of  procedure,  of  ordinary 
occurrence  in  the  administration  of  public  affairs  by  the 
ministers  of  the  crown,  which  are  liable  to  be  perverted 
into  the  instruments  of  tyranny  and  misgovernment,  if 
they  are  not  strictly  confined  within  constitutional  limits. 
These  are — 1 .  Orders  in  Council  and  Royal  Proclamations; 
2.  Minutes  of  Committees  of  Council,  and  other  Depart- 
mental Regulations  ;  3.  Contracts  entered  into  by  Public 
Departments.  The  proper  limits  of  Bxecutive  authority  in 
relation  to  each  of  these  administrative  acts  will  be 
briefly  explained.  We  shall  then  proceed  to  point  out, 
fourthly,  the  responsibility  which  devolves  upon  individual 
ministers  of  state  for  personal  acts  of  misconduct  in  their 
official  capacity. 

1.  Orders  in  Council  and  Royal  Proclamations. 

It  is  a  fundamental  law  of  the  English  Constitution,  ^^^^'^ 
that  the  sovereign  can  neither  alter,  add  to,  nor  dispense 
with,  any  existing  law  of  the  realm. 

This  important  point  was  fii-st  established  beyond  dis- 
pute in  the  reign  of  James  I.,  by  the  proceedings  in 
Parliament  upon  the  case  of  Bates,  an  English  merchant, 
who  refused  to  pay  a  duty  on  currants  imported  into  the 
country  from  abroad,  which  duty  was  sought  to  be  levied 
by  the  sole  authority  of  the  king.  The  Court  of  Ex- 
chequer, in  1606,  sustained  the  claim  of  the  crown ;  but 
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Taxation  when  the  matter  was  discussed  in  the  House  of  (Commons, 
crown  it  was  showH  that  this  decision  was  contrary  to  the  provi- 
iiicgai.  g^Qng  Qf  lY^Q  Great  Chai-ter,  and  therefore  void.  It  was 
further  alleged  that  the  sovereign  could  not,  without  the 
assent  of  Parliament,  impose  a  duty  on  any  article 
of  merchandise  imported  into  or  exported  from  the 
coimtry ;  or,  in  fact,  any  duty  whatsoever,  either  upon 
foreign  or  domestic  commodities,  whether  in  time  of  war 
or  peace.  The  conclusions  arrived  at  upon  this  occasion 
were  embodied  in  a  Petition  of  Grievances,  which  was 
addressed  by  the  House  of  Commons  to  the  king,  in  the 
year  1610,  and  favourably  received  by  his  Majesty/ 

This  important  doctrine  was  confirmed,  in  the  follow- 
ing reign,  by  the  celebrated  case  of  ship-money ;  wherein 
it  was  established  that  the  sovereign  cannot,  without  the 
consent  of  ParUament,  assess  or  levy  ship-money  upon 
the  subject. '^ 

The  mode  whereby  the  Stuart  sovereigns  sought  to  en- 
force their  illegal  claims  of  levying  taxes  upon  the  people, 
in  derogation  of  the  legislative  functions  of  Parliament, 
was  by  the  issue  of  royal  proclamations  and  orders 
emanating  from  the  Privy  Council.  At  that  period  the 
Privy  Council  was  the  great  governing  body  in  the  State, 
by  means  of  which  the  will  of  the  sovereign  was  pro- 
mulgated and  enforced.  The  king's  government  was 
carried  on  through  the  instrumentality  of  Orders  in 
Council,  and  by  the  issue  of  royal  proclamations,  which 
were  put  into  execution  by  the  subordinate  officers 
of  the  crown. 

All  this  has  been  changed  by  the  development  of  the 
authority  of  Parliament,  and  the  recognition  by  the 
monarchs  of  England  of  the  constitutional  principles  em- 
bodied in  the  Bill  of  Eights.  The  ancient  prerogative  of 
the  crown  in  legislating  by  Orders  in  Council,  has  been 


^  See  the  case,  and  the  proceedingB    stitutional  Law,  pp.  247-306. 
in  relation  thereto,  in  Broom's  Con-        ^  See  ibid.  pp.  306-370^  4W-408. 
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materially  curtailed,  and  it  is  an  admitted  principle  that 
the  crown  has  no  right,  by  a  mere  Order  in  Council, 
either  to  sanction  a  departure  from  the  requirements  of 
an  existing  law,  or  to  interfere  with  the  established  rights  . 
or  privileges  of  any  class  of  persons  within  the  realm. 
It  is  competent  to  the  crown  to  declare  and  enforce,  by  ^. 

1.1  .  «  .     .        ,  ,        .     r    Dispenamg 

proclamation,  the  execution  of  any  existing  law,  but  it  is  power, 
not  within  the  power  of  the  crown  either  to  add  to, 
alter,  or  dispense  with  any  law  of  the  land.* 

Following  the  example  of  the  Church  of  Eome,  the 
sovereigns  of  England,  from  an  early  period,  claimed  the 
right  to  dispense  with  the  laws  of  the  land,  by  the  issue 
of  proclamations,  and  by  making  grants  or  decrees,  '  non 
obstante  any  law  to  the  contrary.'  In  this  way  they 
assumed  a  power,  vhiute  coronce,  to  dispense  with  exist- 
ing laws,  or  with  the  penalties  consequent  upon  a  breach 
of  them  ;  or  else  they  undertook  to  dictate  to  the  people 
in  respect  of  matters  indifferent,  and  in  regard  to  which 
perfect  liberty  of  action  ought  to  have  been  allowed.^ 
The  current  of  authority  indicates  that  the  prerogative 
of  dispensing  by  non  obstante  with  Acts  of  Parliament 
was,  subject  to  certain  restrictions,  recognised  in  former 
times  as  vested  in  the  crown,  and  was  repeatedly  exercised 
during  the  sixteenth  and  seventeenth  centuries.  The  use 
and  abuse  of  this  prerogative  occasioned  repeated  con- 
flicts between  the  Crown  and  Parliament  and  the  courts 
of  law,  and  eventually  cost  King  James  11.  his  crown.* 
This  branch  of  the  royal  prerogative  was  finally  annihi- 
lated by  the  Bill  of  Eights,  which  declared  that  *  the 
pretended  power  of  suspending  of  laws,  or  the  execution 
of  laws,  by  regal  authority,  without  consent  of  Parliament, 
is  illegal ;'  and  that  '  the  pretended  power  of  dispensing 
with  laws,  or  the  execution  of  laws,  by  regal  authority, 
as  it  hath  been  assumed  and  exercised  of  late,  is  illegal.' 


*  Broom's     ConstitutioDal    Law,        '  Cases  cited,  ibid,  pp.  376-396. 
p.  374.  •  Ibid,  pp.  404^07. 
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'  Since  then  no  one  has  presumed  to  advocate  the  existence 
of  a  dispensing  power,  under  any  circumstances  whatever, 
as  inherent  in  the  crown.'* 
Orders  or        From  the  cpoch  of  the  Bevolution  of  1688,  whenever 
prociama-    ij^q  crowu  has  Ventured,  upon  occasions  of  pubhc  emer- 
gency, to  issue  royal  proclamations  or  Orders  in  Council, 
which  appeared  to  sanction  any  departure  from  the  laws 
of  the  land,  the  necessity  for  such  a  proceeding  on  the 
part  of  Government  has  been  narrowly  investigated  by 
ParUament ;  and  when  it  has  been  shown  to  have  been  il- 
legal, although  justifiable,  acts  of  indemnity  have  been 
passed,  to  exonerate  all  persons  who  have  advised  or 
carried  into  execution  the  same,**  Legislation  of  this  kind  is 
a  parliamentary  acknowledgment  of  the  principle  that,  in 
times  of  danger  or  emergency,  the  crown,  acting  under 
the  advice  of  responsible  ministers,  may  properly  antici- 
pate the  future  action  of  Parliament,  by  a  temporary  sus-» 
pension  of  certain  classes  of  statutes/     Abstractly,  the 
crown  has  no  constitutional  right  to  issue  any  such  orders 
or  proclamations ;  but,  in  the  words  of  Sir  Bobert  Peel, 
'  Governments  have  assumed,  and  will  assume,  in  extreme 
cases,  unconstitutional  power,  and  will  trust  to  the  good 
sense  of  the  people,  convinced  by  the  necessity  to  obey 
the  proclamation,   and  to   Parliament  to  indemnify  the 
issuers.'  ^ 
Orders  in        Nevertheless,  with  the  important  limitations  above  re- 
CouncU.      ferred  to,  considerable  powers  still  remain  to  be  exercised 
by  the  sovereign  in  council.      *A  large  proportion  of 
what  may  be  called  the  details  of  legislation  rests  upon 
the  authority  of  Orders  in  Council,  some  of  which  are  is- 
sued by  her  Majesty  in  virtue  of  her  prerogative,  while 
others  derive  their  force  from  the  provisions  of  Acts  of 
ParUament.'     As  examples  of  the  variety  and  importance 
of  the  subjects  to  which  this  form  of  quasi-legislation  is 

•  Broom's  Constitutional  Law,  pp.        «  Cox,  Eng.  GoTt.  p.  29.  CampbeU^s 
607,  608.  Chancellors,  vol.  v.  p.  267. 

»•  Ilnd,  pp.  370,  n.  608, «.  «»  Peel's  Memoirs,  voL  ii,p.  131. 
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applicable,  it  may  be  stated  that  orders  in  council,  or 
royal  proclamations  which  are  usually  issued  in  pursu- 
ance of  the  same,  are  promulgated  for  the  assembUng, 
prorogation,  and  dissolution  of  Parhament ;  for  declaring 
war ;  for  confirming  or  disallowing  the  Acts  of  Colonial 
Legislatiires  ;  for  giving  efiect  to  treaties  ;  for  extending 
the  terms  of  patents ;  for  granting  charters  of  incorpora- 
tion to  companies  or  municipal  bodies ;  for  proclaiming 
ports,  fairs,  &c. ;  for  deciding  causes  on  appeal ;  for 
creating  ecclesiastical  districts ;  for  granting  exemptions 
from  the  law  of  mortmain;  for  the  regulation  of  the 
Board  of  Admiralty,  and  of  appointments  to  offices  in  the 
various  departments  of  state ;  for  creating  new  offices, 
and  defining  the  qualifications  of  persons  to  fill  the  same; 
and  for  declaring  the  period  at  which  certain  Acts  of 
Parliament  (the  operation  of  which  has  been  left  by  the 
legislature  to  the  discretion  of  the  queen  in  council)  shall 
be  enforced.  "* 

It  is  difficult  to  draw  the  Une  between  what  may  and  '^^©pthey 
what  may  not  be  accomplished  by  an  order  in  council,  the  sa^c- 
As  a  general  rule,  all  orders  in  council  restricting  trade,  Pariul 
unless  issued  under  the  authority  of  an  Act  of  Parliament,  nie"^*- 
or  justified  by  reference  to  cases  coming  within  the  prero- 
gative of  war, — and  all  orders  suspending  the  operation 
of  any  statute, — would  require  an  Act  of  Indemnity. 
But  when  duly  informed  by  the  crown  of  the  proceed- 
ings had  upon  any  such  occasion,  Parliament  has  always 
been  willing  to  indemnify  the  government  for  the  timely 
exercise  of  authority  for  the  pubHc  welfare,  although  it 
may  have  led  to  an  overstepping  of  the  constitutional 
limits  of  executive  power. 

According  to  modem  practice,  whenever  it  is  necessary  When  to 
that  orders  in  council  should  be  issued  to  carry  out  the  nfc^Suo 
provisions  of  an  Act  of  Parhament,  it  is  customary  to  in-  ^J^^' 
sert  in  any  such  Act  a  clause  requiring  that  '  every  order 

*  Report  on    the  Privy   Council    xxvii.  p.  263.   Rep.  on  Misc.  Exp.  lb. 
Office,  Commons'  Papers  1854,  vol.     1847-8,  vol.  xviii.  pp.  371,  877. 

VOL.  I.  U 


tions. 
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in  council'  under  the  same  shall  be  laid  before  both 
Houses  of  Parliament  within  thirty  days  after  the  making 
thereof  or,  after  the  next  meeting  of  Parhament,  should 
the  order  have  been  issued  in  the  recess.* 
Prociama-  So  fiar  as  proclamations,  as  distinct  from  orders  in 
council,  are  concerned,  it  is  an  indisputable  branch  of  the 
royal  prerogative  to  issue  proclamations  in  reference  to 
the  existing  state  of  the  law,  warning  those  who  may  be 
likely  to  commit  oflTences,  encouraging  respect  for  the 
law,  and  offering  rewards  for  the  apprehension  of  of- 
fenders. These  documents  are  regarded  as  solemn  expres- 
sions of  the  royal  wiU,  and  are  invariably  issued  upon  the 
advice  of  responsible  ministers.  They  are  usually  based 
upon  orders  in  council,  and  are  intended  to  promulgate 
decisions  arrived  at  by  the  sovereign  in  council.  Their 
exact  force  has  been  a  matter  of  dispute,  which  even  now 
cannot  be  precisely  determined,  since  it  labours  under  the 
uncertainty  which  affects  all  questions  bearing  on  the  li- 
mits of  the  prerogative.  The  best  estabUshed  opinion  is, 
that  while  a  proclamation  cannot  make  a  law,  it  can  add 
force  to  a  law  already  made.*  When  the  sovereign  de- 
clares war  against  a  foreign  power,  proclamations  are 
usually  issued,  materially  altering  the  ordinary  laws  relat- 
ing to  trade,  and  imposing  rules  for  the  conduct  of  trade 
with  neutrals  or  belHgerents.'  Proclamations  are  also 
issued  to  fix  the  mode,  time,  and  circumstances  of  putting 
into  execution  certain  laws,  the  operation  of  which  has 
been  left  to  the  discretion  of  the  executive  government  ;^ 
or,  for  the  purpose  of  making  formal  declaration  of  exist- 
ing laws  and  penalties,  and  of  the  intention  of  govern- 
ment to  enforce  the  same ;  or,  to  appoint  and  direct  the 
keeping  of  a  day  of  observance,  whether  as  a  fast  or 
thanksgiving.     But  *  proclamations  have  only  a  binding 

*  See  Acts  28  and  29  Vict  c  112,  '  See  Cox,  Inst  Eng.  Goyt.  28. 
sec  3,  c.  124,  sec.  11,  c  126,  sec.  26.  «  Ex.  gra.  6  Geo.  IV.  c.  78.  Muni- 

•  Dicey  on  the  Privy  Council,  44.  cipal    Corporations    Act    of    1835. 
And  see  Hallam,  Const  Hist.  vol.  i.  Health  >  f  Towns  Act  of  1848. 
p.  887. 
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force  when  they  are  grounded  upon  and  enforce  the  laws 
of  the  realm.'**  The  king  cannot  authorise  by  proclama- 
tion the  creation  of  an  offence  which  is  not  a  crime  by 
the  existing  law ;  *  for  if  so,  he  might  alter  the  law  of  the 
land  by  his  proclamation/* 

2.  Minutes  of  Committees  of  Council,  and  other  Depart- 
mental Regulations, 

The  responsibility  of  ministers  to  ParUament  necessarily  Minutes  of 
implies  the  right  of  either  House  to  express  its  opinion  as  °^ 
to  the  legality  or  expediency  of  any  particular  act  of  ad- 
ministration;  and  to  proceed  to  call  to  account  any 
minister  of  state,  or  department  of  government,  who  may 
have  exceeded  the  limits  of  constitutional  authority  in  the 
execution  of  pubUc  duty  J 

In   the  working  of  constitutional  government,  expe- 
rience has  proved  that   certain  subordinate  powers  of 
legislation  must  be  entrusted  to  almost  every  leading  de- 
partment of  state.    So  long  as  these  powers  are  exercised 
with  the  knowledge  of  Parliament,  and  in  direct  subjec- 
tion to  its  control,  they  can  be  more  advantageously 
discharged  by  responsible  ministers  than  if  it  were  obli- 
gatory that  they  should  emanate  from  Parliament  itself.^ 
But  while  it  is  necessary  from  time  to  time  to  issue  mi-  Depait- 
nutes  of  council,   departmental  regulations,   and   other  J^^l 
formal  directions  from  the  governing  heads  of  the  prin-  ^*®'*"- 
cipal  executive  departments,  in  reference  to  many  matters 
of  administration  which  require   to  be  determined  by 

^  Coke,  3  Inst.  162.  was  alleged  to  hare  been  an  inter- 
*  Bowyer,  Const.  Law,  p.  173.  ference  with  the  ordinair  course  of 
Knight's  Pol.  Cyclop,  vol.  iv.  p.  693.  justice,  and  an  assumption  by  the 
J  See  the  debate  in  the  Lords  May  executive  of  legislative  power.  May, 
12,  and  in  the  Commons  June  25,  Const.  Hist.  vol.  ii.  p.  188. 
1817,  upon  the  circular  letter  of  the  '  See  the  Evidence  of  the  Right 
Secretary  of  State  for  the  Home  Hon.  R.  Lowe,  H.  A.  Bruce,  and 
Department  (Lord  Sidmouth^  to  the  C.  B.  Adderley,  and  of  Earl  Gran- 
Lords  Lieutenants  of  counties^  re-  viUe,  before  the  Commons*  Committee 
specting  the  authority  and  duties  of  on  Education  in  1865,  pp.  42,  43;  56, 
magistrates,  in  regard  to  blasphe-  59, 60,  64,  141, 
mous  or  seditious  libels  \  which  letter 

u2 
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competent  authority,  it  is  also  important  that  whenever 
either  the  expenditure  of  public  money,  or  other  great 
public  interests  are  concerned  in  the  matters  thus  dis- 
posed of,  an  opportunity  should  be  afforded  to  Parliament 
of  expressing  its  opinion  in  regard  to  the  same,  before 
any  action  is  taken  thereon  by  the  government 

Minutes  of  This  distinction  was  inyolved  in  the  circumstances  attending  the 
tholMuca-  issue,  by  the  Committee  of  Privy  Council  on  Education,  in  1861,  of 
initt©er"*"  *  revi»*J«d  code  of  rules  for  the  administration  of  the  parliamentary 
grants  for  promoting  education  in  England,  as  will  appear  from  the 
following  narrative.  Having  prepared  a  new  code,  effecting  exten- 
sive alterations  in  the  existing  system  of  education  as  administered 
by  the  privy  council,  the  government  laid  before  Parliament  the 
minute  of  council  establishing  the  revised  code,  on  August  6,  1861 , 
being  the  very  day  of  the  prorogation,*  but  without  giving  any  ex- 
planations on  the  subject.  However,  as  the  new  regulations  were 
not  to  come  into  operation  until  afler  the  next  meeting  of  Parlia- 
ment, when  they  were  liable  to  be  objected  to  by  either  House,  it- 
was  probably  deemed  unnecessary  to  comment  upon  them  on  their 
first  introduction.  During  the  recess,  the  new  code  was  subjected 
to  considerable  criticism,  and  elicited  formidable  opposition  in  many 
quarters.  The  complaints  against  it  received  full  attention  from  the 
government,  who,  shortly  after  the  re-assembling  of  Parliament,  laid 
before  both  Houses  another  minute,  containing  several  modifications 
of  the  new  code.  These  changes,  however,  were  not  sufficiently 
comprehensive  to  satisfy  the  opponents  of  the  measure.  Accord- 
ingly, a  discussion  took  place  in  each  House  upon  the  subject,  wherein 
exception  was  taken,  not  merely  to  the  re-revised  code  itself,  but 
also  to  the  mode  of  its  adoption  by  the  government.™  In  the  House 


1  CommonB'  Journal,  186,  p.  427.  -  LordB,  a  series  of  resolutions  were 
"  Shortly  after  the  adoption  of  the  agreed  to,  and  embodied  in  an  ad- 
order  in  council  of  April  10,  18:59,  dress  to  the  Queen,  deprecating  the 
creating  a  separate  department  of  the  conferring  of  such  important  powers 
privy  council  as  a  body  to  superin-  upon  the  Committee  of  Council  with- 
tend  the  distribution  of  the  moneys  out  the  consent  of  Parliament,  and 
voted  by  Parliament  for  educational  praving  that  no  steps  may  be  taken 
purposes,  the  proceedings  of  govern-  with  respect  to  the  estabhshment  of 
ment  in  the  matter  were  called  in  any  plan  of  national  education  with- 
questit>n  in  both  Houses.  On  June  14,  out  affording  to  their  lordships  an 
nn  address  was  moved  in  the  House  opportimity  of  fully  considering  the 
of  Commons,  praying  for  the  revoca-  proposed  measure.  {Ih,  p.  36(32.)  On 
tion  of  the  said  order.  After  several  July  11,  an  answer  was  returned  to 
nights'  debate,  this  motion  was  nega-  this  address,  expressing  her  Ma- 
tived  by  a  majority  of  live  only,  in  a  jesty's  regret  that  the  House  of  Lords 
full  House  (Mirror  of  Pari.  1839,  '  should  have  thought  it  necessary 
p.  3195.)    On  July  5,  in  the  House  of  to  take  such  a  step  on  the  present 
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of  Lordfl,  on  Febrnary  17,  1862,  Lord  Derby  called  npon  the  Revised 
ministry  to  embody  the  principles  and  leading  details  of  the  scheme  £^^  ^^. 
in  a  series  of  resolutions,  to  be  submitted  to  both  Houses,  in  order 
to  aJOford  opportunity  for  mature  deliberation  thereupon.  But  this 
they  declined  to  do.  Mr.  Walpole,  who  led  the  attack  upon  the 
code  in  the  House  of  Commons,  condemned  the  government  for  not 
haying  submitted  it  to  Parliament  in  a  series  of  distinct  propositions, 
instead  of  as  a  whole.  He  said  that  *  he  wished  to  raise  the  question 
whether,  when  any  alteration  is  made  in  a  system  of  education 
which  the  country  has  adopted,  accepted,  and  acted  on,  it  is  to  be  in 
the  power  of  any  government,  at  any  future  period,  by  its  own  mere 
motion,  and  without  the  concurrence  and  sanction  of  Parliament,  to 
alter  that  system,  fundamentally  and  entirely,  in  the  manner  they 
are  now  attempting  to  do.  lu  1839,  this  question  was  much  agitated, 
and  discussed  in  this  House.  There  was  then  an  attempt  to  intro- 
duce normal  and  industrial  schools.  That  attempt  was  defeated ; 
and  one  of  the  great  objections  urged  against  it  was  the  manner  in 
which  the  attempt  was  made.  The  House  was  told,  and  told  truly, 
that  the  power  which  the  committee  of  council  asserted  to  itself 
was  a  power  essentially  beyond  that  which  the  constitution  gave  to 
any  department  in  the  state.  It  was  the  assertion  by  a  body 
necessarily  political  in  its  character— necessarily  fluctuating  in  its 
nature,  which  would  be  irresponsible,  and  therefore  despotic — of  an 
authority  and  power  which  does  not  belong  to  any  minister,  and 
which  ought  only  to  be  entrusted  to  both  Houses  of  Parliament.' 
With  these  views,  Mr.  Walpole  submitted  to  the  House  a  series  of 
resolutions,  condemnatory  of  certain  parts  of  the  revised  code,  for 
the  purpose  of  obtaining,  in  committee  of  the  whole  House,  a  full 
discussion  of  the  scheme,  and  the  introduction  of  considerable 
changes  therein.  With  the  general  principle  of  the  code — ^as  an 
endeavour  to  simplify  the  machinery  for  administering  the  grants 
of  public  money  for  the  promotion  of  popular  education,  and  an 
attempt  to  test  the  results  of  such  education — he  entirely  concurred ; 
but  he  considered  the  mode  of  efiecting  these  objects,  as  set  forth  in 
the  code,  to  be  quite  unpalatable  to  Parliament  and  to  the  country. 
In  asking  the  House  to  adopt  this  course,  he  likened  it  to  the  pro- 
ceeding in  committee  upon  a  government  bill,  the  principle  of  which 
has  been  agreed  to  by  the  House,  but  which  is  subject  to  amendment 
of  details  at  that  stage  of  its  progress.  And  in  order  to  prevent  a 
proceeding  so  objectionable  as  the  present  from  being  drawn  into 


occasion ;  *  and  assuring  their  lord-  laid  before  Parliament, '  so  that  the 

ships    that    annual  reports  of  the  House  would  be  enabled  to  exercise 

proceedings  of  the  newly  appointed  its  judgment  upon  them.'  (Mirror 

Committee  of  Education  would  be  of  Pari.  1839,  p.  3815.) 
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precedent  by  the  goyemmeiit,  Mr.  Walpole  appended  two  resola- 

tions  to  his  series,  requiring  the  re-printing  of  the  code  in  the 

January  of  each  year,  should  any  material  alteration  therein  be 

Education-  proposed,  and  in  a  form  to  point  out  distinctly  the  intended  changes ; 

al  minutes  and  declaring  that,  in  the  event  of  any  revision  or  material  alte- 

>^f^  ^bolh  "^^^^^  being  proposed  by  the  department  at  any  time,  it  shall  not 

HouBes  of    ^  lawful  to  take  any  action  thereon  until  the  same  shall  have  been 

Parlia-         submitted  to  Parliament,  and  laid  on  the  table  of  both  Houses  for  at 

ment.  j^^^g^  ^^^  calendar  month.**     By  these  resolutions  it  was  his  object 

to  maintain,  that  the  committee  of  council,  whilst  entrusted  with 

important  administrative  functions,  had  no  legislative  authoriiy,  but 

must  submit  for  the  sanction  of  Parliament  all  material  changes  in 

the  national  system  of  education  before  attempting  to  enforce  them. 

Secretary  Sir  George  Orey,  on  behalf  of  the  government,  acquiesced 

in  the  course  suggested  by  Mr.  Walpole,  and  also  in  the  principle 

involved  in  the  last  two  resolutions.^    Whereupon  the  House  went 

into  committee  on  the  proposed  resolutions.  Three  days  afterwards, 

the  Vice-president  of  the  Education  Committee  announced  that  the 

government  were  prepared  to  make  important  alterations  in  the 

new  code,  in  order  to  render  it  more  acceptable  to  Parliament  and 

to  the  country.     To  afford  time  for  the  due  consideration  of  these 

amendments,  no  further  action  was  taken  in  the  House  on  the  subject 

until  May   5,   when  Mr.  Walpole  stated  that  the  conduct  of  tho 

government  had  been  so  conciliatory  and  satisfactory,  that  he  was 

prepared  to  abandon  his  resolutions,  and  to  accept  the  revised  code 

in  its  amended  shape.     Thus  ended  a  severe  and  protracted  contest, 

wherein  the  right  of  Parliament  to  exercise  a  constitutional  control 

over  the  executive  government,  in  a  matter  which  seriously  affected 

a  large    portion  of  the  community,  was    amply  recognised  and 

sustained. 

It  is  now  distinctly  admitted  that  the  Education  Depart- 

■  As  to  the  proper  construction  to  in  the  code,   are  laid  on  the   table 

be    given    to  these  resolutions,  see  every  year,  with  the  report  of  the 

Hans.  Deb.  vol,  clxxi.  p.  1042.    In  Education  Department.   Hans.  Deb. 

order  to  bring  the  langua^  of  the  vol.  clxxvii.  p.  327. 
minutes  in  this  particular '  m  accord-        •  Debate  m  House  of  Commons, 

ance  with  the  sense  and  spirit 'of  March  26, 1862.  In  compliance  with 

Mr.  Walpole  8  resolutions,  the  go-  the  foregoing  resolutions,  the  code  was 

vemment  submitted  to  the  House  of  reprinted  January  1863  j  and  a  new 

Commons,  Februair  17, 1865,  a  new  mmute  of  some  importance   haTinir 

rule,  to  the  same  effect,  which  while  been  issued  in  the  following  May,  the 

it  recognised  the  power  of  the  depart-  same    was   immediately    submitted 

ment  to  alter  the  mmutes,  restrained  to  Parliament,  to  lie  upon  the  table 

any  action  upon  such  alterations  until  for  one  month  before  it  became  law 

the  documents  had  been  laid  before  See    Commons'    Debates,    June  16 

Parliament     Supplementary  regula-  1863.    Hans.  toL  clxxi.  pp.  062-964  ' 
tions  on  minor  points,  not  included 
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ment  are  bound  to  apply  for  the  sanction  of  Parliament  icnutes  of 
not  merely  to  any  minute  which  involves  the  expenditure  ^^^^ 
of  public  money,  but  to  any  minute  which  affects  any  *««• 
modification  in  the  departmental  regulations  which  have 
been  previously  submitted  to  Parliament.''     To  assist  the 
judgment  of  the  Commons  in  regard  to  any  new  minutes, 
a  practice  has  been  recently  introduced  under  which  the 
member  who  represents   the   department  in  the  House 
calls  the  attention  of  members  to  the  changes  effected  by  How  sub- 
the  new  minutes,  when  he  lays  them  upon  the  table.*"  Sw  »p/j^ 
At  this  stage,  however,  no  debate  can  take  place,  as  there  ^  ^^^® 
is  no  question  before  the  Chair.  CommoM. 

In  illustration  of  the  manner  in  which  the  sense  of  the 
House  of  Commons  has  been  taken  in  reference  to  new 
minutes  of  the  Committee  of  Council  on  Education,  when 
they  have  been  laid  upon  the  table,  the  following  cases 
may  be  cited. 

On  May  5,  1863,  two  resolutions  were  submitted  to 
the  House,  by  a  private  member,  to  declare  the  expedi- 
ency of  modifying  the  regulations  of  the  code  in  certain 
particulars.  After  a  long  debate,  one  of  these  resolutions 
was  withdrawn  and  the  other  negatived. 

On  March  8,  1864,  a  resolution  was  proposed  for 
the  modification  of  the  rules  in  regard  to  aid  to  schools 
for  the  working  classes.  After  some  debate,  the  govern- 
ment agreed  to  accept  this  resolution.  On  the  2nd  June 
following,  the  mover,  being  of  opinion  that  the  new  minute 
which  had  been  issued  in  conformity  with  the  said  reso- 
lution did  not  meet  the  case,  proposed  another  resolution, 
to  declare  the  inadequacy  of  the  minute  to  remove  the 
objections  entertained  against  the  former  minute ;  but  the 


'  Hep.  Commons'  Committee  on  is  entirely  within  the  province  of  the 

Education,  1864.     Evid.   45d|   &c.  Irish  Education  Commtssioners   to 

Hans.  Deb.  toI.  clzzyii.  p.  827.    It  alter  or  modify  their  rules,  without 

is  also  understood  that  no  important  any  action  on  the  part  of  government, 

changes  in  the  system  of  national  lb,  vol.  clxxxiii.  p.  1031. 

education  in  Ireland  should  be  intro-  i  Hep.  Commons'  Com.  on  Educa- 

duced)  before  they  had  been  com-  tion,  1865,  pp.  43,  60,  141. 
mnnicated  to  Parliament,  although  it 
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motion  was  negatived.  On  June  30  another  resolution, 
condemnatory  of  the  new  minute,  was  proposed  ;  but  the 
Speaker  ruled  that  it  was  out  of'  order,  being  similar 
in  substance  to  the  one  previously  n^atived/ 

In  further  illnstration  of  the  propriety  of  parliamentaiy  inter- 
ference in  any  case  where  the  requirements  of  law  appear  to  have 
been  disregarded  by  a  mere  departmental  regulation,  see  the  dis- 
cussion in  the  House  of  Commons  on  April  3,  1865,  upon  a  member 
calling  attention  to  the  conduct  of  the  Chief  Commissioner  of  Police 
in  refusing  to  allow  the  Metropolitan  police  to  flog  juvenile  ofienders 
under  the  order  of  magistrates,  although  they  were  required  to 
inflict  such  punishment  by  law.* 

3.  Contracts  entered  into  by  Public  Departments. 

An  important  question  has  arisen  of  late  years  with 
regard  to  contracts,  to  be  entered  into  between  any  de- 
partment of  the  executive  government  and  other  parties, 
for  the  performance  of  any  work  or  service  which  has 
been  authorised  by  Parliament  to  be  undertaken.  It  is 
manifest  that  the  responsibility  of  entering  into  such  con- 
tracts properly  rests  upon  the  executive  alone.  But  it  is 
equally  clear  that  the  government  have  no  constitutional 
authority  to  make  a  contract  which  shall  be  binding  on 
the  House  of  Commons,'  by  whom  the  necessary  funds 
for  carrying  on  the  contract  must  be  supplied ;  and  that 
if  any  contract  be  entered  into  by  any  executive  depart- 
ment for  work  to  be  performed,  the  cost  of  which  will 
exceed  the  amount  already  voted  by  Parliament  for  the 
service  to  be  contracted  for,  such  contract  should  ex- 
pressly state  that  payments  on  behalf  of  the  same  would 
be  made  *  out  of  moneys  to  be  voted  by  Parliament ; '  and, 
in  addition  thereto,  a  copy  of  said  contract  should  be 
laid  upon  the  table  of  the  House  of  Commons  for  one 


'  See  the  comments  of  Lord  R. 
Cecil  on  this  case,  in  his  argument  to 
fihow  the  inadequacy  of  the  control 
of  Parliament  over  minutes  of  Com- 
'mittee  of  Council  on  Education. 
Hans.  Deb.  toI.  clxxvii.  p.  906. 

•  Hans.  Deb.  vol.  clxxviii.  p.  719  j 


and  in  regard  to  framing  the  Articles 
of  War,  see  Ibid,  vol.  clxxxiv.  p.  2056. 
*  See  Smithes  Pari.  Rememb.  1860, 
p.  75.  Judgment  of  the  Court  of 
Queen's  Bench  in  the  Churchward 
case,  1865;  cited  pod,  p.  601. 
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month  previous  to  its  going  into  operation,  in  order  to  Public 
aflford  an  opportunity  to  the  House  to  express  its  dis-  ^^''**^ 
approval  thereof,  if  it  should  think  fit  to  do  so. 

The  principle  of  the  control  of  Parliament,  and  es- 
pecially of  the  House  of  Commons,  over  contracts,  was 
first  established,  in  the  years  1859  and  1860,  by  a  com- 
mittee of  the  House  of  Commons  appointed  to  enquire  into 
certain  transactions  arising  out  of  existing  contracts  for 
postal  and  telegraphic  services.  The  proceedings  of  this 
committee,  and  of  the  House  upon  its  reports,  will  come 
under  review,  in  another  part  of  this  chapter  (p.  493,  &c.), 
in  connection  with  the  privileges  of  Parliament  in  matters 
of  Supply.  It  will  suffice  here  to  state  the  conclusions 
arrived  at,  as  the  result  of  this  enquiry,  for  the  purpose  of 
ensuring  that  due  notice  shall  be  given  to  Parliament  of 
any  contracts  to  be  hereafter  entered  into  by  government, 
which  may  involve  prospective  expenditure  to  an  amount 
beyond  that  which  has  been  actually  voted  by  Parhament 
for  any  specified  service. 

By  a  standing  order,  adopted  by  the  House  of  Com-  standing 
mons  on  March  4,  1861,  it  is  provided  that  Hhe  ^^^"' 
Chairman  of  the  Committee  of  Ways  and  Means  shall  <»^t»ctfl- 
make  a  Eeport  to  the  House  previously  to  the  second 
reading  of  any  private  Bill,  by  which  it  is  intended  to 
authorise,  confirm,  or  alter  any  contract  with  any  depart- 
ment of  the  government,  whereby  a  pubUc  charge  has 
been  or  may  be  created ;  and  such  Eeport,  together  with 
a  copy  of  the  contract,  and  of  any  resolution  to  be  pro- 
posed in  relation  thereto,  shall  be  circulated  with  the 
Votes  two  clear  days  at  least  before  the  day  on  which 
the  resolution  is  to  be  considered  in  a  committee  of  the 
"whole  House,  which  consideration  shall  not  take  place 
until  after  the  time  of  private  business ;  nor  shall  the 
Eeport  of  any  such  resolution  be  considered  until  three 
clear  days  at  least  after  the  resolution  shall  have  been 
agreed  to  by  the  Committee.' "* 


"  Commons'  Journals,  18G1,  p.  89.   Standing  Orders,  1862,  No.  78. 
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Mail  and  Mofeover,  in  the  case  of  new  contracts  for  the  convey- 
^^^  ance  of  mails  by  sea,  or  for  the  purpose  of  tel^raphic 
communications  beyond  sea,  it  has  been  resolved  by  the 
House  of  Commons  that  such  contracts  shall  not  be  bind- 
ing until  they  have  kin  on  the  table  of  the  House  for 
one  month,""  without  disapproval ;  unless  sooner  approved 
of  by  a  resolution  of  the  House/ 

In  the  year  1863,  special  resolutions  were  passed  by 
the  House  of  Commons, — approving  of  contracts  which 
had  been  laid  upon  the  table, — before  the  expiration  of 
the  month.*  But  this  was  done  under  pecuUar  and  ex- 
ceptional circumstances.  As  a  general  rule,  it  has  been 
agreed,  that  *  the  House  should  not  be  asked  to  share  in 
the  responsibility  of  the  details  of  mail  contracts,'  and  that 
it  is  '  far  better  that  they  should  come  into  legal  force  on 
the  sole  responsibility  of  the  executive,  after  an  oppor- 
tunity of  rejecting  them  (by  their  remaining  for  one  month 
upon  the  table)  had  been  aflTorded  to  the  House,  than 
that  the  House  should  be  called  upon  to  affirm  them  by 
a  positive  vote.' 

In  the  event  of  any  such  contract  being  disapproved  of, 
it  is  of  course  necessary  that  a  substantive  resolution 
should  be  proposed  in  relation  thereto.  Thus,  on  March 
20,  1863,  a  resolution  was  moved  to  declare  that  the 
House  was  not  prepared  to  grant  a  sum  of  money  to 
the  Galway  Packet  Company,  whose  contract  had  expired, 
but  was  proposed  to  be  renewed.  The  motion  was  nega- 
tived, on  division.  On  July  21,  on  the  motion  of  the 
Secretary  to  the  Treasury,  it  was  resolved  (without  de- 
bate) that  the  new  contract  with  this  company  be  ap- 
proved. 

Though  confined,  in  the  letter,  to  a  particular  class  of 
contracts,    the    above-mentioned    resolution, — ^requiring 

'  This  must  be  understood  to  mean  *  Com.  Jour.  1863,  pp.  389, 404. 

one  month  during  which  Parliament  '  The  Chancellor  of  the  Exchequer 

is  m  8^on.    See  Hans.  Deb.  vol.  (Mr.   Gladstone).    Hans.   Deb.  vol. 

clxix.  pp.  794,  866.  clxxii.  p.  1201. 

*  Commons^  Journals  1860,  p.  413. 
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that  Parliament  shall  be  notified  of  the  intention  of  the 
government  to  enter  into  contracts  which  involve  pros- 
pective expenditure,  not  limited  to  the  service  of  the  cur- 
rent  financial  year,— embodies  a  principle  which  is  of 
general  application.     In  the  proceedings  of  the  House  of  • 
Commons,  in  the  years  1862  and  1863,  in  granting  sup- 
plies for  the  purpose  of  constructing  fortifications  on  the 
British  doast,  this  principle  was  emphatically  asserted,  and 
notwithstanding  the   opposition  of  government,  a  clause  what  con- 
was  introduced  into  the  Bill  for  providing  funds  for  this  quire  t^ 
purpose,   declaring  that  whenever  a  contract  shall  be  *^^^ 
entered  into  by  government  which  involves  the  expen-  House  of 
diture  of  a  greater  amount  than  has  been  actually  granted  ^^^°*°°*- 
for  such  service,  such  contract  shall  not  be  binding  until 
it  has  lain  for  one  month  on  the  table  of  the  House  of 
Commons  without  disapproval,  or  has  been  formally  ap- 
proved of  within  that  period.     This  clause  was  agreed  to 
by  both  Houses,  and  forms  part  of  the  statute.* 

4.  Illegal  or  oppressive  acts  by  individual  Ministers. 

If  a  minister  of  the  crown  be  guilty  of  any  abuse  of  Responsi- 
authority,  or  dereliction  of  duty,  he  is  personally  hable,  mimsters 
under  the  law  and  constitution,  for  his  conduct.'    But,  for  iUegai 
in  determining  the  habiUty  of  a  public  functionary  for 
damage  caused  by  his  act  to  a  fellow-subject,  a  seeming 
conflict  between  principles  is  noticeable,  and  an  anxiety 
in  the  breast  of  the  law  on  the  one  hand  to  assist  the 
suitor,  who  perchance  complains  of  wrong,  and  on  the 
other  to  protect  the  officer  who,  inflicting  an  apparent 
injury,  has  perchance  but  done  his  duty.*"    Any  direct 
infringement  of  the  law  of  the  land  by  a  minister  or  officer 
of  the  executive  government  would  render  the  ofiender 
liable,  in  a  court  of  justice,  to  precisely  the  same  conse- 
quences as  if  he  were  a  private  person.     Nor  would  it  be 


"  25  and  26  Vict.  c.  78,  sec.  2.        *  Attomey-General;  in  HanB.  Deb. 
See  Smith'8  Pari.  Rememb.  1862,  p.    voL  clxxTi.  p.  2121. 
149.  *  Broom,  Const.  Law,  p.  626. 
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any  justification,  in  an  English  court  of  law,  to  plead  the 
command  of  the  sovereign  as  the  warrant  for  an  unlawful 
act.*  It  may  be  stated^  as  a  general  principle,  that  in  as- 
suming on  behalf  of  the  crown  a  personal  responsibility 
for  all  acts  of  government,  ministers  are  privileged  to 
share,  with  the  crown,  in  a  personal  immunity  from  vexa- 
tious proceedings,  by  ordinary  process  of  law,  for  allied 
acts  of  oppression  or  illegality  in  the  discharge  of  their 
official  duties,  and  are  responsible  to  Parliament  alone 
for  acts  of  misconduct  in  their  official  capacity.  Never- 
theless, the  courts  of  law  have  established  certain  rules 
which,  so  far  as  they  go,  afford  protection  to  the  subject 
against  the  abuse  of  executive  authority.  Thus  it  has 
been  determined  that  general  warrants,  issued  by  a 
secretary  of  state  to  search  for  and  seize  the  author— or 
the  papers  of  an  author — (not  named)  of  a  seditious  libel, 
are  illegal*  Also,  that  a  warrant,  issued  by  a  secretary 
of  state,  to  seize  the  papers  of  the  author  (named)  of  a 
seditious  libel,  is  illegal.* 

Apart  from  the  seciurity  afforded  to  the  subject  by  these 
decisions,  the  law  accords  to  persons  who  are  clothed  with 
an  official  character  a  peculiar  protection.  On  grounds 
of  pohtical  expediency  all  such  persons  are  preserved  from 
liability  to  actions  at  law.  Whether  the  alleged  liabiUty 
arises  out  of  contract  or  out  of  tort,  or  from  any  matter  of 
private  and  individual  complaint  against  a  minister  of  the 
crown,  for  acts  done,  or  directed  to  be  performed  by  him, 
in  his  official  capacity,  the  ordinary  tribunals  of  justice 
will  afford  him  special  immunity  and  protection.'  But  if 
ministers  of  the  crown  ^hink  fit,  for  reasons  of  pubhc 
policy,  to   take   upon  themselves  the  responsibiUty  of 

«  See  antef  p.  109. 

«  Leach  v.  Money;  19  St.  Trials, 
p.  1001.  Wilkes  v.  Wood,  lb.  p. 
1153. 

•  Entick  V,  Camngton,  lb,  1030. 
Broom's  Const.  Law.  626-617.  See 
the  proceedings  in  relation  to  General 
Warrants,  Pari.  Hist.  vol.  xvi.  p.  207. 


Hans.  Deb.  vol.  Ixxvii.  pp.  905,  900. 
'  Broom,  Const.  Law,  pp.  617-628, 
726.  See  also  the  case  of  Luby  v.  Lord 
Wodehouse,  showing  that  the  Lord- 
Lieutenant  of  Ireland  was  not  to  be 
held  liable  at  law  for  an  act  done  by 
him  in  his  official  capacity.  lb.  p* 
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directly  infringing  an  existing  law,  they  are  bound  to 
apply  to  Parliament  for  an  Act  of  Indemnity,  to  relieve 
themselves,  and  those  who  have  followed  their  directions 
in  the  particular  matter,  from  the  legal  consequences  of 
their  conduct.* 

The  constitutional  remedy  against  a  minister  of  state  Their  pe- 
who  may  be  guilty  of  injustice  or  oppression  in  the  exer-  bm?y*to 
cise  of  his  administrative  functions,  is  by  an  appeal  to  i*«^i»»- 
Parliament ;  and  more  especially  to  the  House  of  Com- 
mons.    Attempts  to  obtain  redress,  under  such  circum- 
stances, by  resort  to  the  courts  of  law,  are  unavailing ; 
inasmuch  as  such  complaints  are  not  properly  cognisable 
by  these  tribunals,  which  have  no  jurisdiction  to  coerce 
or  otherwise  control  high  public  functionaries.    Whereas, 
the  House  of  Commons,  as  the  grand  inquest  of  the  nation, 
is  ftiUy  competent  to  investigate  every  case  of  ministerial 
abuse  or  misconduct,  and  to  visit  upon  the  offender  the 
consequence  of  his  misdeeds.* 

In  theory  of  law,  the  judgment   and   decision  upon  Swomto 
every  matter  of  state  is  that  of  the  sovereign,  who  acts,  \l^^^ 
according  to  his  discretion,  upon  advice  given  him  by  a  counsel 
responsible  minister,  who  is  sworn  to  keep  the   king's  "^^^^  * 
counsel  secret,  and  who  may  not  disclose  elsewhere  the 
nature  of  the  advice  given,  without  his  sovereign's  express 
permission.     Nor  is  this  secrecy  enjoined  merely  as  a 
personal  privilege  or  protection  to  the  sovereign  or  the 
minister,  to  be  waived  as  they  may  think  fit ;  it  is  founded 
upon  constitutional  principle  and  public  policy,  which 
unite  in  recognising  the  importance  of  entire  and  un- 
fettered freedom  in  any  advice  to  be  given  to  the  sove- 

*  Admitting  the  civil  irresponsibi-  But  the  goyernment  is  morally  bound 

lity  of  the  supreme  power  (including  to  indemnify  its  agent  for  the  conse- 

ministers  of  state)  for  tortious  acts^  it  quences  of  its  own  acts,  otherwise  a 

cannot  be  denied  that  its  agents,  the  public  servant  might  have  to  answer 

minorfunctionaries  of  government,  ore  to  the  law  for  acts  hondjide  done  by 

responsible  to  the  law  for  illegal  pro-  him,  on  behalf  of  the  public,  which^ 

ceedings,  beyond  the  legitimate  scope  in  contemplation  of  law,  injuriously 

of  their  derived  authority,  just  the  afiected  otners.    See  Broom's  Const, 

same  as  they  are  indictable  for  corrupt  Law^  pp.  243.  619*623^  71. 

practices  or  misdemeanor  in  office.  *SeeHans.l3eb.v.l80,pp.l019-1022. 
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reign,  and  the  necessity  for  preserving  the  king's  coun- 
sellors from  being  harassed  by  actions  on  false  pretences 
of  malice  or  corruption. 

Every  minister  is  directly  responsible  to  Parliament  for 
his  conduct  in  office,  and  for  the  advice  he  tenders  to  his 
sovereign ;  but  he  is  responsible  to  no  other  tribunal.  If 
he  be  put  upon  his  trial  by  Parhament,  it  is  right  that  he 
should  be  at  hberty  to  disclose  the  secrets  of  the  council 
chamber,  so  far  as  they  may  affect  his  personal  responsi- 
Council  bility  for  the  acts  under  review  ;  and  permission  to  that 
J^^if °*'  end  is  invariably  accorded  by  the  sovereign.  But  it  is 
y^j^  in  not  right  for  a  minister  to  disclose  before  a  jury,  or 
Lw.  ^  before  an  ordinary  court  of  law,  the  counsels  of  the  crown, 
because  these  tribunals  have  no  power  to  follow  up  the 
matter,  and  to  sit  in  judgment  upon  the  advice  given  to 
the  sovereign  by  her  ministers,  or  upon  the  acts  of  the 
sovereign  consequent  upon  such  advice.  And  even  if,  on 
any  particular  occasion,  permission  to  divulge  the  advice 
given  by  a  minister  should  have  been  granted  by  the  sove- 
reign, for  the  purpose  of  evidence  in  a  court  of  law,  it  is 
very  doubtful  whether  the  court  would  be  justified  in 
allowing  the  disclosure  to  be  made.  In  the  case  of  Irwin 
V.  Grey,  where  the  secretary  of  state  for  the  home 
department  had  been  summoned  as  a  witness,  the  court 
would  not  permit  him  to  be  questioned  as  to  the  advice 
he  had  given  to  his  sovereign  ;  and  the  case  was  stopped 
by  the  judge,  with  the  concurrence  of  the  court.*^ 

In  the  case  of  Dickson  v.  Combermere  and  otliers,  General 
Peel,  the  secretary  of  state  for  war,  who  was  one  of  the  defendants, 
attended  and  gave  evidence  before  the  Court  of  Queen's  Bench  in 
defence  of  an  official  act  of  his  own,  which  had  led  to  the  removal  of 
the  plaintiff  from  the  lieutenant-colonelcy  of  a  regiment  of  militia. 
This  evidence  involved  the  disclosure  of  advice  he  had  tendered  to 
the  Queen  in  regard  to  the  removal  of  Colonel  Dickson  ;  and  he  in- 
formed the  court  that  he  had  obtained  her  Majesty's  permission  to 
divulge  the  same.  But  after  he  had  given  his  testimony,  the  chief 
justice  informed  the  jury  that  the  secretary  of  state  was  respon- 

*  Foster  and  Finlason,  Niei  Prius  cases,  vol.  iii.  p.  630. 
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sible  to  his  sovereign  and  the  country  for  the  recommendationB  he  Legal  im' 
had  made  to  the  sovereign  in  this  nmtter,  and  not  to  them ;  and  munity  of 
that,  unless  they  were  of  opinion  that  he  had  dishonestly  and  cor-  ^jji^pe, 
ruptly  abused  tiie  power  entrusted  to  him,  they  could  not  hold  him 
accountable  for  his  conduct.  The  plaintifTs  lawyer  at  once  ad- 
mitted the  correctness  of  this  decision,  and  withdrew  the  case  so  far 
as  Greneral  Peel  was  concerned.^  In  charging  the  jury  upon  the 
case  of  the  other  defendants,  who  were  high  military  functionaries, 
acting  under  the  immediate  direction  of  the  secretary  of  state  for 
war,  the  chief  justice  stated  that  unless  the  jury  were  of  opinion 
that  the  matters  of  complaint  against  Colonel  Dickson,  which  occa- 
sioned his  removal  from  office,  had  been  maliciously  and  unreason- 
ably put  forward,  with  a  view  to  his  oppression  and  injury,  and 
without  probable  cause,  they  must  find  for  the  defendants.  And 
that  even  if  they  thought  that  General  Peel,  in  recommending  the 
sovereign  to  displace  Colonel  Dickson,  had  acted  harshly  and 
wrongfully,  they  could  not  on  that  account  set  Colonel  Dickson  right 
by  returning  a  verdict  in  his  favour.  Accordingly,  a  verdict  was 
i-etumed  for  the  defendants.  The  reporter,  in  commenting  upon  this 
case,  points  out  very  forcibly,  that  according  to  the  analogy  of  the 
decision  arrived  at  in  the  above-mentioned  case  of  Irwin  v. 
Grey,  as  well  as  upon  general  grounds  of  constitutional  reasoning, 
the  court  ought  not  to  have  permitted  the  disclosure  by  General 
Peel  of  the  advice  he  had  tendered  to  his  sovereign  in  his  capacity 
of  privy  councillor.  The  arguments  adduced  by  the  Reporter  in 
support  of  this  position  are  elaborate  and  convincing,  and  amply 
justify  his  conclusion  that  *  the  secretary  of  state,  by  reason  of  his 
high  office  and  dignity  and  the  proximity  of  his  position  to  that  of 
the  sovereign,  is  protected  from  all  liability  by  action  and  all  re- 
sponsibility save  to  his  sovereign  or  to  Parliament,  for  acts  done 
by  hiTTi  in  his  office  as  Secretatry,  or  by  way  of  advice  to  the  sove- 
reign as  cabinet  minister.'  i 

This  view  of  the  immunity  which  attaches  to  privy  Legal  im- 
councillors  and  high  functionaries  of  state,  in  the  perfor-  ^"^"1^.^^ 
mance  of  their  official  duty,  is  corroborated  and  applied  n»te 
to  all  responsible  ministers  of  the  crown,  who  are  en-  gtate. 
trusted  with  the  direction  of  any  particular  department  of 
government,  by  the  decision  in  the  case  of  Gidley  v.  Lord 
Palmerston. 

This  was  an  action  brought  to  recover,  from  the  secretary-at- 


o£Bcen  of 
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'  Dickson  v,  Viscoimt  Combermere,    578-585. 
&c.  Foster  and  Finlason,  toI.  iii.  pp.        «*  Ihid.  pp.  533,  534,  n. 
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war,  a  certain  sum  of  money  claimed  bj  a  retired  clerk  of  the  War 
Office,  as  a  part  of  his  annual  retired  allowance,  and  whicb,  though 
voted  by  Parliament  for  such  service,  bad  been  withheld  by  Lord 
Palmerston,  the  secretary-at-war,  for  the  purpose  of  liquidating 
certain  liabilities  incurred  by  the  said  Gidley,  to  persons  for  whom 
he  had  acted  as  agent.  The  court  gave  judgment  for  the  defendant, 
declaring  that  *  on  principles  of  public  policy,  an  action  will  not  lie 
against  persons  acting  in  a  public  chflTOcter  and  situation,  which, 
from  their  very  nature,  would  expose  them  to  an  infinite  multi- 
plicity  of  actions  ;  that  is,  to  actions  at  the  instance  of  any  person 
who  might  suppose  himself  aggrieved :  and  though  it  is  to  be  pre- 
sumed that  actions  improperly  brought  would  fail,  and  it  may  be 
said  that  actions  properly  brought  should  succeed,  yet  the  very 
liability  to  an  unlimited  multiplicity  of  suits  would,  in  all  proba- 
bility, prevent  any  proper  or  prudent  person  from  accepting  a 
public  situation  at  the  hazard  of  such  peril  to  himself.'  ^ 

Having  shown  that  it  is  an  established  principle  in  our 
constitutional  system  that  ministers  of  the  crown  are 
accountable  to  Parliament  alone  for  personal  acts  of  mis- 
conduct, or  dereliction  of  duty,  in  the  discharge  of  the 
important  functions  entrusted  to  them,  it  wiU  be  our 
duty,  in  a  subsequent  chapter,  to  point  out  the  course  to 
be  pursued  to  substantiate  before  ParUament  any  just 
ground  of  complaint  against  an  individual  minister,  and  to 
investigate  the  principles  which  have  heretofore  governed 
Parhament  in  the  determination  of  such  questions. 

The  next  prerogative   of  the  crown  to  engage  our 
attention  is  that  which  relates  to  the  government  of  the 
Established  Church. 
^^^"         '  All  jurisdiction  within  the  realm,  spiritual  as  well  as 
matters      temporal,  is  derived  from  the  sovereign  alone ; '  that  is 
cai,  to  say,  all  jurisdiction  which  is  of  a  coercive  character, 

and  which  can  be  enforced  by  an  appeal  to  any  tribunal 
or  court  of  justice.  Spiritual  authority  which  is  exer- 
cised merely  in  foro  conscientice  cannot  be  enforced  in 
a  court  of  law.  Accordingly,  by  the  laws  of  the 
realm  no  person  can  be  consecrated  to  the  office  of 
bishop  in  the  Established  Church  of  England  without 

k  3   Bro.  and  Bingham,  p.   287.    cision,  in  3  Foster  and  Finlaaon,  p. 
And  see  the  comments  on  this  de-    635,  n. 
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Ihe  license  of  the  crown  for  his  election  to  that  office, 
and  the  royal  mandate,  under  the  Great  Seal,  for  his  con- 
firmation and  consecration.  Moreover,  '  the  power  of 
pronouncing  judgment  in  foro  exteriorly  coactive  judg- 
ments, having  eflfects  recognised  by  the  temporal  law, 
depends  always  (for  its  exercise  by  any  ecclesiastical 
tribunal)  on  the  temporal  power.'  * 

Our  remarks  in  regard  to  this  prerogative  will  admit 
of  the  following  arrangement: — 1.  A  consideration  of 
the  position  of  the  Church  of  England  in  the  mother 
country  ;  2.  Its  position  in  the  colonies  ;  3.  Its  position 
in  foreign  countries ;  4.  The  obligations  of  the  Act  of 
Uniformity. 

1.  The  position  of  ike  Church  of  England  in  the  Mother 

Country, 

The  crowji  is  the  legal  head  of  the  Church  established  Le^ 
in  the  realm  of  England  ;  the  interpreter  of  the  meaning  JJ'^EstaiH 
intended  to  be  conveyed  by  the  Thirty-nine  Articles,  the  ^^, 
Liturgy,  and  other  recognised  formularies  of  the  Church ; 
and  the  depository  of  the  ultimate  appellate  jurisdiction 
in  all  causes  and  matters  ecclesiastical "     All  appellate 
authority  which,  previous  to  the  Eeformation,  was  exer- 
cised over  members  of  the  Established  Church  by  the 
Pope,  is  now  by  statute  vested  in  the  Crown  of  England  ; 
and  every  court,  ecclesiastical  or  civil,  held  in  England 
must  be  held  in  the  name  and  under  the  authority  of 
the  Sovereign." 

The  kingdom  of  England  and  Wales  is  divided  into 
twenty-eight  dioceses,  including  that  of  Sodor  and  Man  ; 
the  respective  limits  of  which  have  been  defined  by  Act 

>  Stat  26  Geo.  III.  c  84.  statement  cap.   1.     16  Charles  I.   c.  11.     13 

by  Dr.  Phillpotts,  Bishop  of  Exeter,  Charles  IL  c.  12.      See  debate  in 

in  his  correspondence  with  the  Rt  House  of  Lords,  June  8,  1850,  on 

Jlon.  T.  fi.  Alacaulay,  published  by  the  Bishop  of  London's  Bill  in  regard 

Murray    in   1861,  p.   7.      See  also  to    Appeals    to  the  Privy  Council 

Edinb.  Review,  January  1865,  p.  153,  from    Ecclesiastical    Courts.      The 

llans.  Deb.  vol.  clxxxii.  pp.  304-307.  Lord  Chancellor's  speech,  in  Hans. 

"*  Royal  Declaration  prefixed  to  Deb.  vol.  clxviii.  p.  2:^6.     And  the 

the  Thirty-nine  Articles.  Bishop  of  Oxford's  speech,  Ibid,  vol. 

»  25  Henry  VIII.  cap.  10.     1  Eliz.  clxxxiv.  u.  618. 
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of  Parliament.^  The  crown  has  no  power,  by  its  mere 
prerogative,  to  create  new  dioceses,  in  any  part  of  the 
kingdom.  It  must  have  recourse,  for  such  a  purpose,  to 
the  supreme  authority  of  parhament.  The  Crown,  as 
legal  head  of  the  Church,  may  command  the  consecra- 
tion of  a  bishop  to  an  existing  see,  but  it  has  no  right  to 
create  a  new  ecclesiastical  corporation,  whose  status  and 
authority  should  be  recognised  by  the  community  at 
large.  Accordingly,  when  four  new  bishoprics  were  con- 
stituted by  Henry  V[IL,  the  assistance  of  Parliament  was 
invoked  to  give  eflfect  thereto.'  And  in  our  own  day,  when 
the  bishoprics  of  Manchester  and  Bipon  were  constituted, 
and  ecclesiastical  jurisdiction  conferred  upon  the  bishops, 
it  was  under  the  provisions  of  an  Act  of  Parliament.' 
Supremacy  The  Sovereign  of  this  realm,  as  supreme  head  on 
^e'crown.  ^^^^9  ^^  '  Supreme  governor  of  the  Church  of  England/ 
has  authority  to  control  its  *  external  polity.'  All  eccle- 
siastical synods  or  convocations  of  the  Church  must  be 
convened,  prorogued,  dissolved,  restrained,  and  regulated 
CoDToca-  by  the  queen.  No  convocation  of  the  bishops  and 
clergy  of  the  Church  of  England  can  assemble  except  by 
the  express  authority  and  command  of  the  crown.  Such 
authority  has  usually  been  given  at  the  summoning  of 
every  session  of  Parhament,  and  it  is  now  agreed  that  the 
convocations,  or  provincial  synods,  of  the  two  provinces  of 
York  and  Canterbury  (which  are  the  ancient  ecclesiastical 
councils  of  the  archbishops)  are  of  right  to  be  assembled 
concurrently  with  Parliament.  By  writs  directed  to  the 
archbishops,  respectively,  the  crown  exercises  the  right 
of  summoning  and  of  proroguing  convocation.'  But  by 
the  Act  of  Submission,  the  clergy  have  renounced  the 
right  to  enact  any  new  canons,  constituticMis,  or  ordi- 
nances, '  unless  the  king's  most  royal  assent  and  license 
may  to  them  be  had,  to  make,  promulgate,  and  execute 

"  Act  6  and  7  Will.  IV.  c.  77.  case  of  Bishop  Colwisa 

»  31  Henry  Vni.  c.  9.     This  Act  «»  6  and  7  William  IV.  c.  77. 

is  not  found  in  the  ordinary  edition  '  Trevor  on  ConYOcations,  pp.  126, 

of  the  statutes,  but  it  is  cited  in  the  155. 

judgment  of  the  pi-ivy  council  in  the 


tions. 
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the  same.'*  It  has  indeed  been  claimed,  on  behalf  of  the 
bishops  of  the  Church  of  England,  that  they  are  at  fiill 
liberty  to  assemble  ordinary  diocesan  synods,  to  delibe-  P'^^?^ 
rate  upon  questions  of  faith  and  practice,  but  not  to  ^^ 
proceed  to  enact  new  canons,  &c.,  without  the  previous 
license  of  the  crown.*  But  this  is  very  doubtful;"  at 
any  rate,  *  it  is  admitted  that  diocesan  synods,  whether 
lawful  or  not,  unless  with  the  license  of  the  crown,  have 
not  been  in  use  in  England  for  above  two  centuries.'  ^ 

So  far,  at  least,  as  convocation  is  concerned,  all  juris-  Convoca- 
diction  that  may  be  exercised  by  convocation  must  be  ^^ 
subject  to  the  authority  and  control  of  the  sovereign. 
By  virtue  of  the  queen's  writ  of  summons,  convocation 
is  empowered  to  deliberate  upon  matters  aflfecting  the 
interests  of  religion  and  of  the  Church.  It  is  well  known 
that,  from  the  time  of  Bishop  Hoadly  until  a  very  recent 
period,  it  was  the  regular  practice  for  the  (5rown  to  in- 
terpose and  stop  the  dehberations  of  convocation  by  a 
prorogation,  immediately  after  they  had  formally  as- 
sembled. But  of  late  years  a  different  policy  has 
prevailed,  and  it  has  been  deemed  expedient  that  an 
opportunity  should  be  afforded  to  the  Church  in  convo- 
cation to  enter  upon  the  free  discussion  of  all  ecclesiastical 
questions.  Nevertheless,  convocation  is  still  debarred 
from  *  alleging  or  putting  in  use  any  existing  ordinance 
or  canon,'  or,  in  other  words,  from  passing  any  judgment, 
opinion,  or  sentence,  without  express  license  and  authority 
from  the  crown.  No  ordinance  or  sentence  agreed  upon 
in  convocation  has  any  legal  vahdity  until  it  has  received 
the  sanction  of  the  crown  ;  and  if  any  attempt  be  made 
to  enforce  the  same  without  such  sanction,  the  parties 
concerned  would  incur  the  penalties  of  a  praemunire.* 


•  Stat  26  Henry  VIII.  c.  19.     See  Council  Cases,  N.  S.  vol.  i.  p.  434 ;  and 

Hans.  Deb.  vol  clxzix.  p.  1269 ;  vol.  Bishop    of  Melbourne's    Memorial, 

clxxx.  p.  1160.  Commons' Papers,  1856,  v.xliv.  p.  142. 

«  Joyce's  Sacred  Synods,  p.  40  J  Pro.  '  Moore,  P.  C.  Cases,  N.  S.  vol.  i. 

Church  Congress,  York,  1866.  p.  464. 

"  See  arg^uments  in  Moore's  Privy  ^  Lord  Chancellor  Westbury,  in 
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2.  The  position  of  the  Church  of  England  in  the  Colonies. 

The  principle  of  constitutional  law  which  requires  that 
the  prerogative  of  the  crown  in  matters  ecclesiastical 
shall  be  exercised  within  the  limits  prescribed  by  Par- 
liament, applies  with  equal  force  to  the  erection  of  epis- 
copal sees  in  the  colonies  of  the  United  Kingdom; 
although,  the  Church  of  England  cannot  claim  to  be  re- 
garded as  the  Established  Church  in  any  British  colony. 

In  crown  colonies,  that  is  to  say,  colonies  which  have 
been  acquired  by  conquest  or  cession,  and  which  do  not 
possess  representative  institutions,  the  legislative  power 
being  exercised  by  the  crovm,  through  orders  in  council, 
bishoprics  may  be  constituted,  and  a  measure  of  ecclesias- 
tical jurisdiction  conferred,  by  the  sole  authority  of  the 
crown.  This  has  been  done  in  the  crown  colonies  of 
Ceylon,  Sierra  Leone,  St.  Helena,  and  the  Mauritius,  and 
also  at  Gibraltar.  In  all  these  places  episcopal  sees  have 
been  established  by  the  authority  of  the  crown,  which 
have  a  legal  connection  with  the  Church  in  the  mother 
country.  But  even  in  the  case  of  crown  colonies,  it 
should  be  remarked,  that  since  the  repeal  of  the  Aet  1 
Eliz.  c.  1,*  which  enabled  the  sovereign  to  appoint  per- 
sons who  could  execute  all  manner  of  ecclesiastical  juris- 
diction in  any  country  belonging  to  the  EngUsh  crown, 
there  is  no  power  in  the  crown  alone  to  create  any  new 
or  additional  ecclesiastical  tribunal  with  coercive  juris- 
diction within  the  realm.^  '  It  is  a  settled  constitutional 
principle  or  rule  of  law,  that  although  the  crown  may  by 
its  prerogative  estabhsh  courts  to  proceed  according  to 
the  common  law,  yet  that  it  cannot  create  any  new  court 


reference  to  the  Synodical  Judgment 
by  the  Convocation  of  Canterbury 
upon  '  Easays  and  Reviews.'  Hans. 
Deb.  vol.  clxxvi.  p.  1544.  Attorney- 
General  (Sir  R.  Palmer),  Ih,  vol. 
clxxx.  p.  660. 

«  By  the  Act  16  Car.  I.  cap.  11. 
And  see  13  Car.  II.  c.  12. 


'  Judgment  of  Privy  Council,  in 
Bi8hop(Colenso)of  Natal  v. the  Bishop 
of  Cape  Town,  delivered  March  20, 
1866.  See  Annual  Register,  1865. 
p.  209.  And  see  Moore's  Privy 
Council  Cases,  N.  S.  vol.  i.  p.  436. 
Arguments  in  case  of  Long  v.  the 
Bisnop  of  Cape  Town. 
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to  administer  any  other  law ;  and  it  is  laid  down  by  Ix^rd  Colonial 
Coke  in  the  Fourth  Institute,  that  the  erection  of  a  new  ^^^^• 
court,  with  a  new  jurisdiction,  cannot  be  without  an  Act 
of  Parliament/'  The  Church  of  England  in  a  crown 
colony  is  prohibited  from  making  any  regulation  which 
is  at  all  at  variance  with  the  ecclesiastical  law  of  the 
Church  in  the  mother  country.*  And  on  the  other  hand, 
the  power  of  the  crown  in  any  such  colony  must  be 
exercised  within  the  limits  prescribed  by  constitutional 
law.  Notwithstanding  the  opinion  which  has  been  ex- 
pressed by  some  eminent  authorities,**  that  the  position  of 
episcopal  sees  in  the  crown  colonies  is  not  aflfected  by 
the  judgment  of  the  privy  council  in  Bishop  Colenso's 
case,  it  is  extremely  doubtful  whether  the  power  of  the 
crown  in  colonies  of  this  description  is  not  shown  by  that 
decision  to  be  limited  to  the  issue  of  letters  patent,  suffi- 
cient in  law  to  establish  personal  relations  between  the 
bishop  and  his  clergy,  as  ecclesiastics ;  and  not  to  extend 
to  confer  upon  the  bishop  so  appointed,  under  the 
authority  of  letters  patent,  any  coercive  legal  authority 
whatsoever.  If  this  be  so,  it  is  evident  that  additional 
statutory  power  is  necessary  in  order  to  clothe  the  Church, 
even  in  crown  colonies,  with  the  authority  required  to 
maintain  her  in  a  proper  state  of  efficiency.  It  is  most 
probable,  however,  that  in  any  future  legislation  on  this 
subject  by  the  Imperial  Parliament,  the  congregations  of 
the  Church  of  England  in  all  the  British  colonies  will  be 
placed  on  an  equal  footing,  and  will  be  rendered  legally 
independent  of  the  Church  in  the  mother  country. 

As  respects  new  settlements,  not  being  crown  colonies 
or  colonies  which  have  received  representative  institu- 
tions, we  are  no  longer  in   any  doubt,*"  it  having  been 

*  Judgment  of  Privy  Council  in  toL  clxxziy.  p.  611.  Lord  Camanron 
Bishop  Colenso's  case.  (Col.  Secretary),  lb,  p.  803. 

*  Case  of  tHe  Diocese  of  Colombo ;  «  See  Act  6  and  7  Vict  c  13.  Cer- 
in  Correspondence  relative  to  Colo-  tain  bishoprics  in  the  East  Indies 
nial  Bishoprics,  No.  1,  presented  to  were  authorised  to  be  established  by 
Parliament  in  May  1866^  p.  16.  the  Imperial  Acts,  63  Geo.  III.  c.  166, 

^  Bishop  of  London,  Mans.  Deb.    s.  49,  and  3  and  4  Will.  IV.  c.  86, 
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decided,  in  the  case  of  the  Bishop  of  Natal,  that  the 
crown  (subject  to  the  special  provisions  of  any  Act  of 
Parhament)  stands  in  the  same  relation  to  such  a  settle- 
ment or  colony  as  it  does  to  the  United  Kingdom ;  and 
although  it  may  authorise  the  consecration  of  a  bishop  in 
and  for  the  benefit  of  the  Church  of  England  in  any  such 
colony,  and  thereby  establish  *  personal  relations*  be- 
tween the  said  bishop  and  his  clergy,  it  has  no  power  to 
assign  him  any  diocese,  or  to  give  him  any  diocesan 
jurisdiction,  or  coercive  legal  authority  therein,  without 
a  special  Act  being  first  passed  by  the  legislature,  author- 
izing the  issue  of  letters  patent  for  that  purpose.  *  No 
metropoUtan,  or  bishop,  in  any  colony  having  l^slative 
institutions  can,  by  virtue  of  the  crown's  letters  patent 
alone  (unless  granted  under  an  Act  of  Parliament,  or  con- 
firmed by  a  colonial  statute),  exercise  any  coercive  juris- 
diction, or  hold  any  court  or  tribunal  for  that  purpose. 
Pastoral  or  spiritual  authority  may  be  incidental  to  the 
office  of  bishop,  but  all  jurisdiction  in  the  Church,  where  it 
can  be  lawfully  conferred,  must  proceed  from  the  crown, 
and  be  exercised  as  the  law  directs ;  and  suspension  or 
deprivation  of  office  is  a  matter  of  coercive  legal  jurisdic- 
tion, and  not  of  mere  spiritual  authority. '** 

The  foregoing  definition  of  the  legal  status  of  a  bishop 
of  the  Church  of  England,  in  a  colony  or  dependency  of 
the  British  crown,  is  taken  from  the  recent  judgment  of 
the  privy  council  in  the  case  of  Dr.  Colenso,  bishop  of 
Natal,  who  was  deprived  of  his  episcopal  functions — after 
a  formal  trial,  and  condemnation  for  heretical  opinions, 
before  a  synod  of  the  Church  in  South  Africa— by  his 


sec.  03.  In  1824,  a  bishop  was  ap* 
pointed  in  Jamaica,  by  letters  patent; 
but  his  legal  status  and  authority  were 
defined  and  established  by  an  Act 
of  the  colonial  legislature,  which  was 
confirmed  by  the  crown.  And  there 
are  bishoprics  in  Antigua,  Barbados, 
and  Guiana,  which  have  been  recog- 
nised and  confirmed  by  Acts  of  the 


Imperial  Parliament,  or  of  the  local 
legislatures. 

*  Privy  Council  Judgment,  Bp.  of 
Natal  V,  Bp.  of  Capetown.  Judg- 
ment of  Master  of  the  Rolls,  on  Bp. 
Colenso's  salary,  Nov.  6,  1866.  And 
see  Long  v.  the  Bp.  of  Capetown,  deci- 
ded June  24,  1863,  in  Moore's  Privy 
Council  Cases,  N.  S.  vol.  i.  p.  411. 
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metropolitan,  Br.  Gray,  the  bishop  of  Capetown.  Dpon 
the  appeal  of  Bishop  Colenso  to  the  privy  council,  the 
decision  of  the  metropolitan  was  set  aside,  upon  the 
ground  of  want  of  the  necessary  authority  and  jurisdic- 
tion to  determine  upon  the  case.  In  reviewing  the  legal 
position  of  the  parties  concerned,  the  privy  council  pro- 
nounced the  opinion  that  while  the  sovereign  had  un-  ^ 
doubted  right,  by  virtue  of  her  prerogative,  to  give  style, 
title,  dignity,  and  precedence,  in  all  parts  of  her  dominions, 
yet  that  she  had  no  power  to  issue  letters  patent  profes- 
sing to  create  episcopal  sees,  or  to  confer  diocesan  juris- 
diction, or  coercive  legal  authority,  in  colonies  that  were 
in  possession  of  representative  institutions, — or  wherein 
the  Church  of  England  had  not  been  established  by  law. 
Eepresentative  institutions  had  been  granted  to  Natal  in 
1847,  and  to  Capetown  in  1850,  consequently  the  letters 
patent  of  Drs.  Gray  and  Colenso,  which  were  issued  in 
1853,  without  the  necessary  authorisation,  were  null  and 
void  for  any  legal  purpose  whatever. 

The  comprehensive  effect  of  this  judgment  of  the  privy  ^^^^ 
council  will  be  better  understood  by  referring  to  a  speech  menuf  the 
of  the  Attorney-General,  who  stated,  in  answer  to  a  ques-  ^^^^^ 
tion  put  to  him  in  the  House  of  Commons,  on  the  27th 
March,  1865,  that  he  understood  the  aforesaid  decision 
to  have  determined,  (1),  that  no  legal  dioceses  are  created 
by  letters  patent  in  the  colonies  possessing  representative 
institutions,  or  in  which  the  Church  of  England  had  not 
been  previously  estabUshed  by  law ;  (2),  that  the  letters 
patent  heretofore  illegally  issued  for  the  erection  of  epis- 
copal sees  in  such  colonies  do  not  create  any  legal  iden- 
tity between  the  Episcopal  Church  presided  over  by  these 
bishops,  and  the  United  Church  of  England  and  Ireland ; 
(3),  that  these  letters  patent  do  not  introduce  into  those 
colonies  any  part  of  the  English  ecclesiastical  law ;  (4), 
that  they  confer  on  the  bishops  no  legal  jurisdiction  or 
power  whatever ;  and  add  nothing  to  any  authority  which 
the  bishops  may  be  legally  capable  of  acquiring  by  the 


312  THE  KOTAL  PREROGATIVE 

Colonial      voluntaij  principle,  without  any  letters  patent  or  royal 
Biahops.     ganction  at  all.     The  maximum  operation  of  these  letters 
patent  seems  to  be,  to  incorporate  the  bishops  and  their 
successors,  not  as   an   ecclesiastical  corporation   in   the 
colony,  whose  status,  rights,  and  authority  the  colonies 
would  be  required  to  recognise ;  but  simply  as  a  common 
l^al  corporation,  which  it  is  in  the  ordinary  prerogative 
of  the  crown  to  create,  and  for  which  no  statutory  powers 
are  required.     It  was  further  stated,  by  the  Secretary  of 
State  for  the  Colonies,  that  until  the  very  important  sub- 
ject brought  under  the  notice  of  the  government  by  the 
recent  decision  of  the  privy  council  had  been  fully  con- 
sidered, no  letters  patent  nominating  successors  under 
the  existing  illegal  patents  to  bishops  who  might  die  or 
resign  would   be  issued  to   any  colony.*    On  May  30, 
the  Colonial  Secretary  informed  the  House  of  Commons 
that,  upon  the  advice  of  the  law  officers  of  the  crown, 
the  government  had  decided  that,  under  existing  circum- 
stances, no  letters  patent  to  bishops  ought  to  be  issued 
to  colonies  having  representative  institutions.     In  filling 
up  a  recent  vacancy  in  the  diocese  of  Rupert's  Land,  the 
following  course  had  been  pursued ;   a  letter  had  been 
addressed  by  the  Archbishop  of  Canterbury  to  the  Colonial 
Secretary,  upon  which  her  Majesty  had  been  pleased  to 
issue  a  mandate  to  the  archbishop  .  authorising   him  to 
consecrate  a  bishop,  but  no  letters  patent  would  be  issued 
purporting  to  convey  jurisdiction  conferred  by  the  crown/ 
Oaiiadian        The  clcrgy  and  laity  of  the  Church  of  England  in  Ca- 
EpiBcopate  ^^^^  hsLYB,  cvcT  siucc  the  year  1857,  been  permitted  to 
elect  then'  own  bishops,  without  the  special  license  of  the 
crown ;  and  no  letters  patent  are  issued  to  the  bishops  of 

•  Hans.  Deb.  voL  clxxviii.  p.  276.      the  crown  law  officers,  that  ^  a  man- 
'  lb.  voL  clxxix.    p.  1100.     See    date  from  the  crown  is  not  necessary 


was  afterwards  decided  by  the  Co-     Decern.  19.  1866,  p.  1300. 
Jtmial  Secretary,  with  the  advice  of 
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the  Canadian  Church,  who  derive  their  civil  rights  from 
an  Act  of  the  colonial  legislature.  *  *  In  order  effectually 
to  legalize  the  election  of  Canadian  bishops/  the  crown 
lawyers  opined  in  1856,  that  an  imperial  statute  *  would  be 
requisite.'  But  the  imperial  government  believed  that  the 
practical  purpose  which  it  was  sought  to  attain  might  be 
secured  without  the  obvious  inconveniences  attendant  on 
direct  legislation,  if  they  adopted  the  course  of  recom- 
mending her  Majesty  to  be  guided,  as  a  general  rule,  in 
filling  up  any  vacancy  which  might  occur,  by  such  repre- 
sentation as  she  might  receive  from  the  clergy  and  laity 
of  the  diocese,  duly  assembled.^* 

The  authority  presumed  to  have  been  conferred  upon  Colonial 
a  colonial  bishop,  by  his  letters  patent,  '  to  perform  all  synoS!^ 
the  functions  appropriate  to  the  office  of  a  bishop  in  a 
colony,  does  not  confer  power  to  convene  a  meeting  of 
clergy  and  laity,  to  be  elected  in  a  certain  manner  pre- 
scribed by  him,  for  the  purpose  of  making  laws  binding 
upon  churchmen.  Such  a  meeting  is  not  a  synod,  and  its 
acts  are  illegal,  if  they  purport,  without  the  consent  of  the 
crown  or  the  colonial  legislature,  to  bind  persons  beyond 
its  control,  and  to  establish  new  courts  of  justice.** 

In  the  year  1855,  application  was  made  to  the  Impe- 
rial Parliament,  by  a  joint  address  from  both  Houses  of 
the  Canadian  legislature,  for  the  repeal  of  such  imperial 
statutes  as  impeded  the  clergy  and  laity  of  the  Colonial 
Church  from  meeting  in  synod,  and  from  electing  their 
own  bishops;  but  after  consulting  the  law  officers  of 
the  crown,  the  Secretary  of  State  for  the  Colonies  recom- 
mended that  the  powers  sought  for  should  be  conferred 
by  an  Act  of  the  Canadian  legislature,  as  had  already 
been   done  in  the  colony  of  Victoria.^      Whereupon  a 


«  Canada  Stat  19  and  20  Vict  cap.  Ibid.  1857,  Sees.  2.  vol.  xxTiii.  p.  97. 

141.     Mr.    Secretary    Cardwell,  in  *  Case  of  Long  v.  the  Bishop  of 

Hans.  Beb.  vol.  clxxviii.  p.  276.  Capetown^  in  Brodrick*8  Judgments 

*»  See  Journals,    Leg.  Assembly,  of  the  Pnvy  Council,  p.  29  i. 

Canada,  1866,  pp.  26^266.      Com-  ^  See  authorities  cited  above,  in 

mens'  Papers,  1866,  vol.  xliv.  p.  129,  note  (h). 
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provincial  statute  was  passed  to  enable  the  members  of 
the  Church  of  England  in  Canada  to  hold  synods,  and  to 
elect  their  own  oflSce  bearers,  which  being  reserved  for 
the  royal  sanction,  was  afterwards  ratified  by  the  queen 
in  council.^ 

In  view  of  the  altered  position  of  the  Church  of  England  in  the 
Zealand  colonies  of  Great  Britain,  by  reason  of  the  aforementioned  judgment 
£pi8copato  ^^  ^^^  privy  council,  in  the  case  of  the  Bishop  of  Natal, — ^which 
denies  that  the  Church  is  a  part  of  the  constitution  in  any  colonial 
settlement,  and  repudiates  its  claim  to  be  recognised  by  the  law  of 
any  colony  otherwise  than  as  '  the  members  of  a  yoluntary  associa- 
tion,*— ^the  five  bishops  of  the  Anglican  Church  in  New  Zealand 
petitioned  the  queen,  in  the  year  1865,  that  they  might  be  permitted 
to  surrender  their  letters  patent  (which  had  been  issued  by  the 
crown  after  the  colony  had  received  representative  institutions),  and 
allowed  to  rely  in  future  upon  the  powers  inherent  in  their  office  for 
perpetuating  the  succession  of  their  order  within  the  colony,  and 
securing  the  due  exercise  of  their  episcopal  functions,  in  conformity 
with  a  church  constitution  agreed  upon  in  1867,  *  by  voluntary  com- 
pact '  between  the  bishops,  clergy,  and  laity  of  the  United  Church 
of  England  and  Ireland  in  New  Zealand. 

The  bishops  stated,  in  their  petition,  that  their  Church  constitu- 
tion had  been  recognised  by  an  act  of  the  New  Zealand  legislature, 
in  1858,  which  sfmctioned  the  assembling  of  a  general  synod,  and 
made  regulations  in  regard  to  the  holding  of  Church  property.  That 
a  general  synod  had  since  assembled  trienniaUy,  and  had  framed 
rules  for  enforcing  discipline  within  their  body,  and  had  established 
a  tribunal  to  determine  whether  such  rules  had  been  violated  or 
not,  and  what  should  be  the  effect  of  their  violation ;  in  conformity 
with  the  judgment  of  the  privy  council,  in  the  case  of  Long  v, 
the  Bishop  of  Capetown,  which  declared  that  the  members  of  the 
Church  of  England  in  a  colony  *  may  adopt  rules  for  enforcing  dis- 
cipline within  their  body  which  will  be  binding  on  those  who, 
expressly  or  by  implication,  have  assented  to  them.' ' 

In  order  to  prevent  any  &ilure  of  justice,  as  the  result  of  this 
new  relation  between  the  Church  authorities  and  the  parties  who 
may  be  subject  to  them,  the  bishops  submit  that  the  course  of  pro- 
cedure, in  all  questions  that  may  arise  between  any  of  the  members 
of  the  Anglican  Church  in  New  Zealand, — whether  bishops,  clergy, 


^  Can.  Stat.  10  and  20  Vic.  c.  141.    lidty  in  the  synodB,  by  the  Act  22 
Amended,  in  order  to  remove  doubts    Vict  c.  LSO. 
in  regaid  to  the  repreflentation  of  the        *  Brodrick's  Judgments,  p.  310. 
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or  laity, — who  have  bound  themselves  by  voluntary  compact,  nnder  The 
the  authority  of  the  general  synod,  should  be  that  which  was  pointed  ^^'^'^ '° 
out  by  the  judgment  of  Lord  Lyndhurst,  in  1835,  in  the  case  of  Dr.  j^^J 
Warren,"*  viz. : — 

1.  That  the  question  be  tried  and  decided  according  to  the  rules 
of  the  synod,  as  agreed  to  by  the  bishops,  clergy,  and  laity. 

2.  That  on  petition  of  either  party  the  Supreme  Court  of  the 
colony  would  have  authority  to  inquire  into  ^  the  regularity  of  the 
proceedings,  and  the  authority  of  the  tribunal,  and,  on  those  grounds 
merely,'  to  afiBrm  or  annul  the  decision. 

3.  That  from  any  such  decision  of  the  Supreme  Court  of  the 
colony  an  appeal  would  lie  to  the  privy  council,  upon  the  same 
grounds. 

The  bishops  are  of  opinion  that  such  a  mode  of  procedure  would 
satisfy  all  the  ends  of  justice,  and  secure  the  liberty  of  the  subject, 
without  its  being  necessary  to  appeal  direct  to  the  crown,  in  any 
litigated  case,  as  had  been  done  with  such  unsatisfactory  results  in 
the  controversy  between  the  Bishop  of  Capetown  and  the  Bishop 
of  Natal. 

In  order,  therefore,  that  all  doubts  as  to  their  status,  both  eccle- 
siastical and  temporal,  may  be  removed,  the  bishops  pray, 

1.  That  the  surrender  of  their  letters  patent,  now  declared  to  be 
null  and  void,  may  be  accepted. 

2.  That  the  royal  mandate  under  which  they  were  consecrated 
may  be  declared  to  have  been  merely  permissive,  and  to  have  no 
further  effect  or  legal  consequence. 

3.  That  the  inherent  right  of  the  bishops  in  New  Zealand  to  fill 
up  vacancies  in  their  own  order  by  the  consecration  of  persons 
elected  in  conformity  with  the  regulations  of  the  general  synod, 
without  letters  patent,  and  without  royal  mandate,  may  be  recog- 
nised :  following  therein  the  precedent  already  established  in  the 
case  of  the  missionary  bishop  for  the  islands  of  the  Western  Pacific, 
who  was  consecrated  by  the  bishops  of  New  Zealand,  without  letters 
patent  or  royal  mandate,  after  communication  with  the  Secretary 
of  State  for  the  Colonies,  and  the  Attorney- General  of  New  Zealand. 

On  April  24,  1866,  the  Colonial  Secretary  (Mr.  Cardwell)  in- 
formed the  House  of  Commons,  in  reply  to  a  question  from  a  mem- 
ber, that  the  foregoing  memorial  of  the  New  Zealand  bishops  had 
been  accompanied  by  a  minute  from  the  New  Zealand  ministry,  ob- 
jecting to  the  creation  of  corporations  within  the  colony  by  the  act 
of  the  crown  without  their  advice,  and  also  to  any  arrangement  by 
which  any  quasi  jurisdiction  of  the  bishops  in  New  Zealand  should 
receive  any  authority  from  the  crown.      On  the  other  hand,  the 

™  See  Brodrick  and  Fremantle'a  Judgments  of  the  Jud.  Com.  P.  C.  308  », 
311. 
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ArchbiBhop  of  Canterbury  approved  of  the  petitioii  fix>m  the  New 
Zealand  bishops,  but  was  of  opinion  that,  since  the  judgments  of 
the  privy  council  therein  cited,  '  the  quasi  judicial  decisions  of  the 
governing  powers  in  the  colonial  churches  could  only  be  regarded 
as  proceedings  "  inforo  domesHco"  which  ought  not  to  be  liable  to 
be  reviewed,  on  appeal,  by  the  judicial  committee  of  i^e  privy 
council.'  ^  Under  these  circumstances,  and  considering  the  diffi- 
culties arising  out  of  the  decision  of  the  privy  council  in  the  case 
of  the  Bishop  of  Natal,  the  government  had  decided  to  consult 
parliament  before  any  further  action  was  taken.  Meanwhile,  they 
were  unable  to  recommend  the  filling  up  of  a  vacancy  in  the  see  of 
Nelson,  New  Zealand,  although  such  vacancy  had  existed  for  several 
months. 
Colonial  On  May  15,  the  promised  Colonial  Bishops  Bill  was  introduced.® 

BishopB       It  permitted  the  surrender  of  his  letters  patent  from  the  crown  by 
^^  any  bishop  exercising  episcopal  functions  in  any  of  the  British 

colonies.  It  rendered  valid  ordinary  episcopal  acts  done  by  any 
bishop,  lawfully  chosen,  and  consecrated,  by  the  free  and  voluntaiy 
consent  of  his  clergy  and  people,  without  the  necessity  for  any  letters 
patent,  royal  mandate,  or  license.  It  authorised  any  bishop  of  the 
Church  of  England  to  consecrate,  within  the  United  Kingdom,  a 
bishop  for  the  Church  in  the  colonies,  or  elsewhere  beyond  the 
limits  of  the  United  Kingdom,  upon  receiving  a  royal  license  in 
lieu  of  a  mandate  for  that  purpose:  and  declared  that  no  such 
mandate  or  license  shall  be  necessary  for  any  such  consecration 
elsewhere  than  within  the  United  Kingdom.  AH  questions  of  law 
respecting  the  status,  rights,  and  duties  of  a  colonial  bishop  to  be 
determinable,  where  there  is  no  ecclesiastical  court,  by  ordinary  courts 
of  law  in  the  colonies.  The  remaining  clauses  of  this  Bill  related 
to  the  relations  between  the  Established  Church  in  the  mother 
country  and  the  colonial  bishoprics,  so  far  as  regards  the  perform- 
ance of  episcopal  acts  or  clerical  functions  by  persons  ordained  in 
the  United  Kingdom,  or  in  any  of  its  dependencies.  Owing  to  the 
change  of  ministry  in  the  latter  part  of  this  session,  the  Colonial 
Bishoprics  Bill  was  unavoidably  withdrawn.  But,  on  July  13, 
the  new  Colonial  Secretary  expressed  his  general  agreement  with 
the  principle  of  this  Bill,  and  intimated  that  the  government  would 
be  prepared  to  submit  a  similar  measure  to  Parliament  in  the 
ensuing  session.' 

"  See  the  petition,  minute  of  New  Bishoprics,'  presented  to  Parliament, 

Zealand    Caoinet  thereon,   and  the  in  May  1866,  No.  1,  p.  1. 
Archbishop's  letter^  &c.,  in  the  '  Cor-        *  flans.  Deb.  vol.  cixxziii.  p.  1082. 
respondence    relative    to     Colonial        ^  lb.  vol.  clxxxiv.  p.  605. 
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3.  The  position  of  the  Church  of  England  in  Foreign 

Countries. 

Inasmuch  as  the  whole  collective  legal  powers  of  a  chnichof 
bishop  of  the  Church  of  England,  as  distinguished  from  ^IS^ 
his  spiritual  powers,  are  derived  from  the  crown,  in  con- 
junction with  Parliament,  it  follows  that  no  such  autho- 
rity and  jurisdiction  can  be  granted  out  of  the  queen's 
dominions,  except  as  the  result  of  a  special  arrangement 
with  the  governing  power  of  a  foreign  country  ;  and  that 
the  authority  of  Parhament  must  be  invoked  to  enable 
the  crown  to  dispense  with  the  requirements  indispen- 
sable to  the  ordinary  appointment  and  consecration  of 
bishops  within  the  realm.  Thus,  in  1786,  after  the  inde- 
pendence of  the  revolted  American  colonies  had  been 
established,  an  act  was  passed  empowering  the  Arch- 
bishop of  Canterbiury  or  York,  with  such  other  bishops 
as  they  shall  think  fit  to  assist,  to  consecrate  citizens  or 
subjects  of  foreign  states  to  the  episcopal  office,  according 
to  the  form  of  consecration  in  the  Church  of  England. 
This  act  dispensed  with  the  necessity  for  the  royal  hcense 
for  the  election,  and  of  the  royal  mandate  for  the  confir- 
mation and  consecration  of  such  bishops ;  but  it  forbad 
any  such  consecration  without  the  royal  license  having 
been  first  obtained  for  the  performance  of  the  same.** 
Subsequently,  in  the  year  1841,  the  provisions  of  this 
Act  were  extended  so  as  to  admit  of  bishops  so  appointed 
to  exercise  spiritual  jurisdiction  over  the  ministers  of 
British  congregations  of  the  Church  of  England  in  foreign 
countries,  as  well  as  over  such  other  Protestant  congrega- 
tions as  may  be  desirous  of  placing  themselves  under 
their  authority.'  In  1862,  the  Bishop  of  Oxford  submitted 
a  Bill  to  the  House  of  Lords,  to  authorise  the  appoint- 
ment and  consecration  of  bishops  for  heathen  and  Maho- 

4  26  Geo.  IIL  c.  84.  from  the  crown  in  Stephen's  Eccle- 

'  The  Jerusalem  Bishopric  Act,  5    siastical  Statutea^  yoL  ii.  p.  2150,  n. 
Vict.  c.  6,  and  see  the  form  of  license 
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medan  countries,  with  a  view  to  the  spread  of  the  Gospel 
among  the  heathen,  and  to  dispense  with  the  necessity  for 
any  license  from  the  crown,  to  enable  the  archbishops  to 
proceed  to  consecrate  such  bishops.  The  Bill  was  oj>- 
posed  by  the  Lord  Chancellor,  as  being  an  attempt  to 
*  assail  and  remove  the  supremacy  of  the  crown  ; '  and 
because  it  was  necessary,  in  order  *  to  maintain  the  con- 
stitution of  the  country  in  Chiu-ch  and  State,  that  no  act 
should  be  done  by  which  dignity  is  conferred,  except 
under  special  authority  emanating  from  the  sovereign, 
as  the  source  of  all  authority,  temporal  and  spiritual.' 
Moreover,  there  was  no  necessity  for  the  BiU,  as  the 
power  and  authority  required  had  been  already  given  by 
the  Acts  of  26  Geo.  III.  and  5  Vict,  aforesaid  ;  and  there 
was  no  difficulty  in  obtaining  the  Hcense  of  the  crown  to 
proceed  under  those  statutes.  The  Bill  was  accordingly 
withdrawn.* 

In  1861,  the  bishops  of  the  AngUcan  Church  in  New 
Zealand,  after  communication  on  the  subject  with  the 
Secretary. of  State  for  the  Colonies^  and  the  Attorney- 
General  for  New  Zealand,  consecrated  a  missionary  bishop 
for  the  islands  of  the  Western  Pacific,  without  letters 
patent,  or  any  mandate  from  the  crown. 

4.  The  obligations  of  the  Act  of  Uniformity, 
ActofUni-  By  the  Act  13  and  14  Car.  EL  cap.  4,  commonly 
ormity,  ^1^^  ^jj^  ^^^  of  Uniformity,  the  use  of  the  Book  of 
Common  Prayer  thereunto  annexed  is  made  binding  upon 
the  clergy  of  the  Church  of  England  :  and  they  are  ex- 
pressly forbidden  to  make  use  of  any  other  form  or  order 
than  what  is  prescribed  and  appointed  to  be  used  in  and 
by  the  said  book.  A  declaration  of  assent  and  consent  to 
the  said  Book  of  Common  Prayer  is  required  to  be  made 
by  all  officiating  ministers  of  the  Church,  together  with 
other  declarations  for  the  maintenance  of  the  established 


•  Han8.  Deb.  vol.  clxviii.  pp.  223-234. 
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religion  and  government  in  Church  and  state.  This  Act,  Actof  Unf- 
however,  is  limited  in  its  operation  to  the  *  kingdom  of  ^''™^'^* 
England,  dominion  of  Wales,  and  town  of  Berwick-on- 
Tweed.*'  A  similar  Act  was  passed  by  the  Irish  Parlia- 
ment." In  conformity  with  the  general  spirit  of  liber- 
ality, and  increased  freedom  of  action  in  regard  to  eccle- 
siastical questions,  which  characterizes  enlightened  public 
opinion  at  the  present  day,  it  would  appear  that  Parlia- 
ment is  not  inclined  to  insist  upon  the  literal  observance 
of  this  statute.  Thus,  on  August  7,  1862,  inquiry  being 
made  of  the  government,  in  the  House  of  Commons,  whe- 
ther a  certain  injimction  issued  by  the  Bishop  of  Oxford 
to  his  clergy  was  in  conformity  with  the  Act  of  Unifor- 
mity, the  Attorney-General  evaded  a  direct  answer  to 
the  question,  and  inclined  to  regard  the  subject-matter  of 
the  injunction  '  as  one  that  concerned  the  bishop  and  his 
clergy,  and  not  the  government.'"^ 

In  1865,  pursuant  to  the  recommendations  of  a  royal  ^®^J^^ 
commission  appointed  to  consider  the  terms  of  subscrip-  BubBcnp- 
tion  to  the  Articles  and  Liturgy  of  the  Established  Church  ^^' 
by  persons  admitted  to  holy  orders  therein, — ^which  were 
previously   of  a  very   stringent   character, — Parliament 
adopted  a  new  form  of  subscription,  couched  in  general 
terms,^  professedly  in  order  to  quiet  the  conscientious 
scruples  of  a  large  body  of  the  clergy,  and  to  admit  of  a 
greater  latitude  of  opinion,  in  regard  to  many  questions  of 
faith  and  practice,  concerning  which  the  Church  has  not 
pronounced  authoritatively,  or  does  not  consider  it  to  be 
of  essential  importance  that  her  ministers  should  be  en- 
tirely agreed  upon.* 

The  next  branch  of  the  royal  prerogative  that  wiU 


*  J)ut  see  the  preyious  Act  on  the  But  see  a  yaliiable  note  on  this  point 

same  subject,  of  1  Eliz.  c.  2,  which  in  Smith's  Pari.  Rememb.  18G2,  p. 

applies  to  the  whole  of  *  the  Queen's  180. 

dominions/  and  which  has  not  been        ^  By  Act  28  and  29  Vict.  c.  122. 
repealed.  "Hans.  Deb.  vol.  clxxiz.  p.  963 

"  17  and  18  Car.  II.  c.  6.  (Archbishop  of  York).  lb.  vol.  clxxx. 

'  Hans   Deb.  vol.  clxviii.  p.  1213.  p.  656  (Attorney-General  Palmer). 
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In  reiafcioji  engage  our  attention  is  that  which  concerns  the  mainten- 
Army  and  ^^^  ^^^  control  of  the  annjT  and  navy.  The  existence 
Navy.  of  a  military  force,  of  greater  or  less  extent,  for  purposes 
of  protection  and  defence  against  the  enemies  of  the  state 
is  essential  to  the  well-being  of  every  community.  All 
military  authority  and  command  within  the  realm  is 
necessarily  centred  in  the  sovereign ;  a  prerogative  which, 
by  the  declaratory  Act  13  Car.  11.  c.  6,  was  expressly 
confirmed.  The  dependence  of  the  army  upon  the  crown, 
absolutely  and  without  any  qualification,  is  essential  to 
the  safety  of  the  monarchy,  and  has  ever  been  regarded 
as  the  undisputed  right  of  the  occupant  of  the  English 
throne.^  Nevertheless,  at  the  revolution  of  1688,  this 
prerogative  was  subjected  to  such  constitutional  restraints 
that  it  is  impossible  it  should  be  exercised  to  the  detri- 
ment of  English  liberty.  It  was  declared  by  the  Bill  of 
Eights  *that  the  raising  or  keeping  a  standing  army 
within  the  kingdom,  in  the  time  of  peace,  unless  it  be 
with  consent  of  Parliament,  is  against  law.'  This  consent 
to  the  continued  existence  of  a  standing  army  is  given 
only  for  the  period  of  one  year  at  a  time,  by  a  formal 
resolution  of  the  House  of  Commons  fixing  the  number 
of  men  of  which  the  army  shall  consist.  This  resolution 
is  embodied  in  the  preamble  of  the  annual  Mutiny  Act, 
which  recites  the  aforesaid  provision  of  the  Bill  of  Eights, 
and  enacts  that '  whereas  it  is  adjudged  necessary  by  her 
Majesty  and  this  present  Parliament  that  a  body  of  forces 
should  be  continued  for  the  safety  of  the  United  Kingdom, 
the  defence  of  the  possessions  of  her  Majesty's  crown,  and 
the  preservation  of  the  balance  of  power  in  Europe,' — the 
said  force  shall  consist  of  such  a  number  of  men.  Having 
declared  the  assent  of  Parliament  to  the  existence  of  an 
army,  to  be  composed  of  a  limited  number  of  soldiers,  the 
Act  proceeds  to  provide  for  the  discipline  of  the  force 
by  authorising  military  offenders  to  be  punished  accord- 

.  '  See  Cox,  Iiwt  Eng.  Gpvt.  604. 
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ing  to  military  law,  instead  of  by  the  slow  and  complex 
process  of  the  civil  courts. 

The  first  Mutiny  Act  was  passed  in  1689.  It  has  Mutiny 
since  been  renewed  every  session,  with  the  exception  ^^' 
of  the  interval  between  1698  and  1701,  when  it  appears 
not  to  have  been  enacted.  In  the  years  immediately 
following  the  revolution,  the  Mutiny  Acts  dealt  ex- 
clusively with  the  matter  of  discipline,  and  the  parlia- 
mentary sanction  to  th^  continuance  of  the  army  itself 
was  given  by  resolution  of  the  House  of  Commons  in 
Committee  of  Supply,  determining  the  number  of  men 
to  be  employed,  and  voting  the  money  required  for  their 
maintenance  and  support.  On  two  occasions  during  the 
reign  of  William  III.,  the  House  of  Commons  reduced  the 
number  of  the  standing  army  by  their  resolutions  in  this 
committee,  and  one  of  these  instances  occurred  at  the 
time  when  there  was  no  Mutiny  Act  in  operation.*  By 
modern  practice,  the  numbers  of  men  to  be  employed 
both  in  the  army  and  navy  are  annually  fixed  by 
resolutions  in  Committee  of  Supply,  and  afterwards 
included,  in  respect  to  the  army,  in  the  Mutiny  Act, 
and  in  respect  to  the  navy,  in  the  Act  of  Appropriation  ; 
thus  obtaining,  for  the  resolutions  of  the  Commons  in 
limitation  of  the  amount  of  force  to  be  in  the  hands  of 
the  crown,  the  consent  of  the  other  branches  of  the 
legislature.*  


»  Ilallaniy  vol.  iii.  pp.  189,  190.  Lewis,  Hans.  Deb.  vol  clxv.  p.  974.) 

*  It  is  a  direct  infnngement  of  the  Upon  occasions  of  great  emeivencj 

constitution,  and  a  violation  both  of  the  government  have  assumed  the 

the  Bill  of  Rights  and  of  the  Mutiny  responsibility  of  increasing  the  army 

Act,  for  the  government  to  raise  more  or  navy  beyond  the  numbers  actually 

men  for  the  land  and  sea  forces  than  voted,  and  have  afterwards  applied  to 

have  been  voted  by  Parliament     '  It  Parliament  to  make  good  the  defi- 

is  the  practice  of  tlie  War  Office,  how-  ciency  in  the  supplies  granted  for  this 

ever,  to  regard  the  number  of  men  service,  iftirf.  vol.  clxiv.  pp.  1481-1498. 

voted,  not  as  a  maximum  number  But  see  Smith's  Pari.  Kememb.  1860, 

for  any  time  during  the  year,  but  for  p.  254,  and  1862,  p.  39.     And  Report 

an  average  upon  the  whole  year;  to  Commons  on  Public    Accounts, 

considering  that  if  they  made  the  1862,  Evid.  976;  and  1864, Evid.  1009- 

average  correct  for  the  whole  year,  1029.    In  1858,  when  the  government 

the  vote  of   the  House  had   been  of  India  was  assumed  by  the  Britih 

complied  with.'     (Secrot»iry  Sir  G.  crown,  clauses  were  inserted  in  the 

VOL.  I.  Y 
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Standing  It  is  woithj  of  remaxk  that  the  declaration  of  the 
*™^'  Bill  of  Eights,  as  to  the  illegality  of  maintaining  a 
standing  army  without  the  consent  of  Parliament,  is 
expressly  confined  to  '  the  time  of  peace.'  Moreover, 
the  Mutiny  Act,  in  conferring  extraordinary  powers 
for  the  discipline  of  the  array,  is  construed  to  imply 
that,  except  'in  time  of  peace,'  the  enforcement  of 
martial  law  upon  military  men  is  not  illegal.  Ac- 
cordingly, the  royal  prerogative  in  respect  to  the 
embodiment  and  control  of  an  army  for  the  defence 
of  the  kingdom  in  time  of  war  remains  unimpaired 
by  these  constitutional  restrictions,  and  is  still  the 
same  as  it  was  by  the  common  law.  What  that  law 
allowed  is,  however,  no  longer  material  to  inquire, 
inasmuch  as  the  monarchs  of  England,  ever  since  the 
revolution,  have  been  satisfied  to  rely  upon  the  au- 
thority of  the  Mutiny  Act  for  the  enforcement  of 
discipline  in  the  army  both  in  war  and  peace,  and 
have  been  equally  dependent  at  all  times  upon  the 
necessity  of  obtaining  from  Parliament,  year  by  year, 
the  supplies  required  for  the  prosecution  of  any  war  in 
which  Great  Britain  might  be  engaged.''  Moreover, 
when,  during  the  American  war,  the  question  was  raised 
in  Parliament  whether  it  was  legal  to  allow  regiments 
to  be  levied  and  maintained  by  individuals,  without  the 
sanction  of  Parliament,  the  weight  of  authority  was 
against  it,  though  ministers  inclined  to  a  contrary 
opinion.  The  principal  objection  to  the  practice  was 
a  very  formidable  one,  namely,  that   it  is   of  the  very 

new  India  BUI  to  preyent  the  use  of  p.  1821,  and  Smith's  Pari.  Rememb. 
the  Indian  army  out  of  India,  except  18(33,  p.  40.  See  also,  on  the  con- 
upon  sudden  emergency;  and  re-  stitudonal  question  of  the  employ- 
quiring  that,  whenever  it  should  be  ment  of  troops  on  the  Indian  estab- 
so  made  use  of,  the  expense  thereof  lishment  in  other  countries^  the 
should  be  defrayed  out  of  moneys  to  Report  of  the  Commons*  Committee 
be  yoted  hj  Parliament,  and  not  out  on  Mortality  of  Troops  (China),  1866, 
of  the  Indian  revenues.  21  &  22  Vic.  p.  xi. 

c.  106,  sec.  55,  56.     Hans.  Deb.  voL  *"  See  an  able  article  in  the  Satur- 

cli.  pp.  1007, 1696,  2008.     And  see  day  Review,  Oct.  26,  1862,  pp.  505- 

Ibid.  yol.  clxxii.  p.  1291,  vol.  clxxvii.  607. 
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essence  of  Parliament  to  judge  of  the  necessities  of 
the  state,  and  make  provision  accordingly ;  and  that  any 
measure  to  that  end,  without  the  previous  concurrence 
of  Parliament,  tended  to  supersede  its  authority  and 
strip  it  of  its  rights.''  It  is,  however,  one  of  '  the 
ancient  rights  and  Uberties '  of  Englishmen  to  '  have 
arms  for  their  defence,  suitable  to  their  condition,  and 
as  allowed  by  law ; '  and  the  fundamental  laws  of  the 
kingdom  have  repeatedly  affirmed  the  obUgation  of 
every  Englishman  to  have  a  knowledge  of  the  use  of 
arms.**  The  formation  of  Volunteer  rifle  corps  takes  Volunteer 
place  under  the  direct  authority  of  Acts  of  Parliament,  ~^*' 
which  permit  the  sovereign  to  accept  offers  of  military 
service  from  the  people,  under  certain  conditions.*  The 
Volunteer  movement,  which  has  assumed  such  import- 
ance in  England  at  the  present  time,  originated  in  the 
spring  of  1859,  when  General  Peel,  the  then  Secretary 
for  War,  issued  two  circulars,  the  first  of  which  declared 
the  readiness  of  government  to  accept  the  services  of 
Volunteer  corps,  offered  under  the  old  Volunteer  Act 
of  the  44  George  111. ,  and  the  other  made  known  the 
principles  upon  which  the  government  was  prepared 
to  accept  the  same.  *In  1862,  a  royal  commission 
was  appointed  to  inquire  into  the  condition  of  the 
Volunteer  force,  and  to  report  whether  any  measures  were 
necessary  in  order  to  ensure  its  stability,  and  increase 
its  efficiency  as  an  auxiliary  arm  of  national  defence. 
In  reporting  various  recommendations  for  this  purpose, 
the  commissioners  lay  down  the  constitutional  rule,  that 
*if  it  be  desirable  that  any  positive  limit  should  be 
placed  upon  the  total  number  of  the  force,  the  duty 
and  responsibility  of  deciding  that  question  must  rest 
exclusively  with  the  responsible  advisers  of  the  crown.' ' 
In  conformity  with  this  principle,  the  Secretary  of  State 

•  Pari.  Hist.  xix.  625.    CampbeU's  •  Stats.  44  Geo.  HL  c.  64 ;  60 
ChanceUors,  V.  463.  Geo.  III.  c.  1. 

*  See  Smith's  ParLKememb.  1869,  '  Commons    Papers,    1862,    vol. 
pp.  108-112.  xxvii.  p.  16. 
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for  War  shortly  afterwards  issued  a  circular  forbidding 
the  enrolment  of  additional  Volunteer  corps. 

Such  being  the  well-ascertained  rights  of  the  crown 
in  regard  to  the  levy  and  maintenance  of  a  military 
force  for  the  protection  and  defence  of  the  empire,  it 
remains  to  consider  the  extent  of  the  royal  prerogative 
in  the  direction  and  control  of  the  same,  and  to  inquire 
how  far  the  Houses  of  Parliament  are  constitutionally 
empowered  to  interfere  therein. 
Responsi-  We  havc  already  seen  *  that  this  was  the  last  of  the 
minbters  prerogatives  to  be  surrendered  into  the  custody  of 
troUf  th°  responsible  ministers.  E^-en  of  late  years  there  have  been 
A-my  and  those  who  have  contended  that  the  administration  of  the 
^*^'  military  and  naval  forces  of  the  kingdom  should  be 
left  to  the  unquestioned  control  of  the  executive,  and 
that  any  attempt  at  interference  with  the  same,  by  either 
House  of  Parliament,  under  any  circumstances,  ought  to  be 
resisted  as  unconstitutional.''  But  sound  doctrine  forbids 
any  distinction  to  be  drawn  between  the  exercise  of  the 
royal  authority  over  the  army  and  navy,  and  over  other 
branches  of  the  public  service ;  upon  all  alike  it  is 
equally  competent  for  either  House  of  Parliament  to 
tender  its  advice,  and  there  can  be  nothing  done  in  any 
department  of  state  for  which  some  minister  of  the 
crown  is  not  accountable  to  Parhament.  Were  any 
exception  to  be  allowed  in  the  case  of  the  army  and 
navy,  it  would  necessarily  follow  that  the  responsibility 
for  their  management  would  fall  upon  the  sovereign 
directly;  but  this  would  be  contrary  to  the  constitutional 
maxim  which  declares  that  the  king  can  do  no  wrong, 
and  is  not  personally  amenable  to  any  earthly  tribunal 
whatsoever.*  It  has  been  suggested  that  the  Com- 
mander-in-Giief,  and  not  the  advisers  of  the  crown, 
should  be  held  singly  responsible  for  all  acts  of  military 
administration.     But,  as  Lord  Grey  pertinently  remarks, 

«  Ante,  p.  66.  Hans.  Deb.  vol.  Ixxv.  p.  1289. 

"  See    Mr.    SheiVs    remarks^    in        '  See  anUf  p.  40. 
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this  would    not    materially  lessen    the    inconvenience. 
'  The   holder    of    that    office  would   stand  in   a   most  Com- 
unsafe  position,  if    he   could    not    depend    upon    the  Sie  Forces. 
support  of  the  ministers  of  the  crown  in   case  of  his 
measures   being   questioned  in   Parliament ;    and    they 
cannot  be    expected   to  give   this  support  unless  the 
officer  who   trusts   to   it   communicates   with   them    in 
the  performance  of  his  duties,  in  such  a  manner  as  to 
enable  them   to  guard  against  his  taking,  or  omitting 
to  take,  any  step  for  which  they  will  not  be  prepared 
to  defend  him/^     The  mismanagement   of  our  forces 
during  the  early  part  of  the  Kussian  war,  in  1854-55, 
sufficiently  demonstrated  the  necessity  for  a  more  direct 
and  undivided  responsibihty  than  had  previously  been 
recognised  in  the  conduct  of  interests  of  such  importance 
to  the  security  of  the  empire.     There  was  also  afforded 
signal  proof  of  the  advantages  accruing  from  constitutional 
oversight,  on  the  part  of  the  House  of  Commons,  into 
the   manner   in  which   the   military   departments   were 
organised   and   controlled,   by   the  improved   system  of 
administration  which  resulted  from  the  investigations  of 
Parliament  into  the  conduct  of  the  war  in  the  Crimea. 

ITie  complete  responsibility  of  ministers  for  the  effi- 
cient control  of  the  military  force  having  been  established 
beyond  dispute,  it  is  a  necessary  consequence  that  they 
are  accountable  to  Parliament  for  the  same.  But  as  the 
command  of  the  army  and  navy  is  the  peculiar  privilege 
and  strength  of  the  executive  power,  and  cannot  be 
surrendered  to  Parliament  without  a  virtual  overthrow 
of  the  monarchy,  it  is  essential  that  the  scrutiny  of 
Parliament  into  the  exercise  of  this  prerogative  should 
be  conducted  with  the  utmost  discretion,  lest  the  con- 
stitutional limits  of  inquiry  and  counsel  should  be  over- 
stepped, and  the  functions   of   executive   authority  be 

•>  Qrev,  Pari.  Govt.  8-10,  n. ;  and  Mr.   Sidney  Herbert  and  of   Lord 

see  a  debate  in  the  Commons  on  Palmerston.    Hana.  Deb.  vol.  cl.  pp. 

military  or|;anization;  on  June  1,1858;  1340,  1357. 
and  eapecially  the   obserrations  of 
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encroached  upon.  The  constitutional  security  against 
the  abuse  of  this  prerogative  is  found  in  the  general 
responsibility  of  ministers,  and  the  necessity  for  the 
Pariia-  sanction  of  Parliament  to  the  continued  existence  of  the 
™ntroi  army  and  navy,  by  the  annual  appropriations  for  the 
prew«!-'  support  of  thcse  services,  and  the  annual  renewal  of 
tive.  the  Mutiny  Acts.^ 

ParUament  has  an  unquestioned  right  to  interfere,  by 
enquiry,  remonstrance,  and  censure,  in  all  cases  of  abuse, 
whether  on  the  part  of  individual  military  officers,  or  of 
executive  departments.*  It  has  a  right  to  inquire  into 
the  causes  and  consequences  of  any  disasters  that  may 
befall  our  arms  in  the  prosecution  of  contests  against 
the  queen's  enemies."*  It  has  a  right  to  discuss  and 
advise  upon  all  general  questions  affecting  the  well- 
being  of  the  army  and  navy,  their  internal  economy  or 
efficiency ;  but  this  right  should  be  exercised  with  the 
utmost  discretion,  and  with  great  forbearance." 

It  is  essential  to  the  constitution  of  a  military  body 
that  the  crown  should  liave  the  power  of  reducing  to  a 
lower  grade,  or  of  altogether  dismissing,  any  of  its 
officers  from  service  in  the  army  or  navy  at  its  own 
discretion,  and,  if  need  be,  without  assigning  any  reason 
for  the  act ;  such  power  being  always  exercised  through 


'  Bowyer,  Eng.  Const.  494.  Dia-  years,  is  inexpedient, 
cipline  in  the  army  and  amongst  the  "  The  cases  cited^  by  Messrs  Wal- 
Royal  Marine  forces  is  maintained  by  pole  and  Disraeli, — ^in  urging  inquiry 
annual  Mutiny  Acts,  but  the  dis-  into  the  condition  of  the  army  before 
cipline  of  the  nayy  is  enforced  by  Sebastopol, — of  similar  inquiries  in- 
certain  rules  and  articles  first  enacted  stituted  by  the  two  Houses  of  Par- 
by  Parliament  soon  after  the  revo-  liament  during  the  American  revo- 
lution,  but  since  new-modelled  by  lutionaiy  wars,  and  the  subsequent 
yarious  statutes.  The  existing  code  nayal  and  military  operations  in 
of  nayal  discipline  is  contained  in  the  Europe, — including  the  case  of  the 
Stat.  29  &  30  Vict  c.  109.  Walcheren  expedition  in  1810.  Hans. 

*  See  the  debate  and  proceedings  Deb.  yol.   cxxxyi.    pp.    1811-1816, 

in  the  House  of  Commons  on  June  16,  1867. 

1806,  on  a  motion  to  resolye  that  the        ■  Hans.  Deb.  vol.  Ixxxix.  p.  1069. 

practice  of  appointing  nayal  officers  Ibid.  (I^ord  Stanley)  yol.  clx vii.  p.  21 1 . 

as  dockyard  superintendents,  and  of  Ibid,  yol.  clxiy.  p.  626.     Ibid.  (Lord 

limiting  their  term  of  office  to  fiye  Palmerston)  vol.  clxix.  p.  761. 
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a  responsible  minister,  who  is  answerable  for  the  same, 
if  it  should  appear  to  have  been  exercised  unwarrant- 
ably, and  upon  an  insufficient  ground.*  And  it  would  be 
a  dangerous  assumption  of  power  for  either  House  of 
Parliament  to  interfere  in  a  matter  affecting  the  discipline 
or  command  of  the  army  or  navy,  in  any  individual 
instance : '  or,  to  institute  an  inquiry  into  the  causes 
which  affect  the  promotion  of  particular  officers:'  or, 
into  the  bestowal  of  military  rewards  or  punishments 
to  particular  persons;'  or,  to  review  the  decisions  of 
courts-martial,  and  the  action  of  the  mihtary  or  naval 
authorities  in  relation  thereto :  ■  except  in  cases  where 


•  Hans.  Deb.  (Lord  Hardwicke)yol. 
clxx.  p.  382.  Ihid,  (Lord  Palmereton) 
Tol.  clxxx.  p.  456.  It  was  decided  by 
the  Court  of  Queen's  Bench,  in  the 
case  of  Dickson  v.  Viscount  Comber- 
mere  and  others  (Foster  and  Finlaaon, 
Kisi  Frlus  Cases,  iii.  527),  that  the 
discretionary  power  of  the  crown  to 
remove  officers  of  the  army  or  militia 
is  so  absolute,  that  even  if  an  officer 
had  been  tried  by  a  court  of  inquiry 
and  acquitted,  the  crown  was  justified 
in  removing  him  from  office  upon  the 
advice  of  a  minister  responsible  to 
Parliament.  See  later  cases  to  a 
similar  purport,  in  Broom's  Const. 
Law,  p.  728.  See  also  a  discussion 
(in  the  Lords)  on  April  20, 1863,  and 
(in  the  Commons)  on  May  19, 1863, 
on  naval  courts  or  inquiry. 

p  Mirror  of  Pari.  1837,  p.  861. 
Rid,  1841,  p.  835.  Hans.  Deb.  (Lord 
Lucan's  case)  vol.  cxxxvii.  ]j.  1333. 
See  Macaulay's  speech,  Ihid.  vol. 
Ixxxiv.  p.  890.  General  Peel's 
speech,  loid.  vol.  clxxiv.  p.  36. 

'  Mirror  of  Pari.  1837.  p.  574. 
iW<^.1839,p.2810.  Proposed  address 
for  the  retirement  of  old  nayal  officers 
with  a  view  to  the  promotion  of  young 
and  active  men.  H^ns.  Deb.  toI. 
lxix.p.483;  and  see  Ihid.yo\,  cxxxvii. 
p.  1191,  Tol.  cbdv.  p.  876.  But  in 
1853^  a  committee  of  inquiry  was 
appomted  by  the  House  of  Commons 
into  the  case  of  Lieut.  Enffledue,  it 
being  alleged  that  he  owed  his  resto- 


ration to  the  service  to  corrupt  in- 
fluences. Commons' Papers,  1852-3, 
vol.  XXV.  p.  471. 

'  Macaulay,  in  Mirror  of  Parl.1841, 

&1687.  Duke  of  Wellington,  in 
ans.  Deb.  voL  Ixxxii.  p.  720.  Case 
of  Captain  King  (Army  Prize  Money), 
Pari.  jDeb.  vol.  xxiii.  p.  1046 ;  see  also 
Hans.  Deb.  vol.  Ixxiv.  p.  58,  voLclxiv. 

S.  994,  vol.  clxvii.  p.  793  j  and  the 
iscussions  on  Lieut.-Col.  Dawkins' 
case.  Ibid.  vol.  clxxix.  pp.  642,  879, 
vol.  clxxx.  p.  456. 


•  Mirror  of  Pari.  1831-2,  p.  2955. 

'" p.  2121.   Ihid.  1835,  p. 

2344.  Ibid.  1 841,  p.  835.     Hans.  Deb. 


vol.  clxxi.  pp.  974, 1046.  See  obser- 
vations in  the  House  of  Commons  on 
the  conduct  of  the  Board  of  Admiralty 
in  censuring  a  naval  officer,  after  he 
had  been  fully  acquitted  by  a  court- 
martial.  Ibid,  vol.  clxvii.  p.  793. 
In  1863,  the  House  of  Commons  were 
induced^  under  peculiar  circumstances, 
to  require  papers  to  be  laid  before 
them  toucning  the  court-martial 
upon  Colonel  Crawley:  but  on 
March  15, 1864,  it  was  resolved,  after 
a  long  debate,  that  the  production  of 
any  further  p&PfTs  in  this  case  was 
inexpedient.  The  legal  immunity  of 
commanding  officers  in  the  army  or 
navy  in  bringing  their  subordinates  to 
trial  by  court-martial,  is  established 
by  the  case  of  Sutton  v.  Johnstone,  1 
T.R.  493:  see  Broom,  Const  Law, 
p.  650. 


32d  TUB  ROYAL  PREROGATIVE 

either  malversation,  corrupt  motives,  or  similar  improper 

conduct  is  distinctly  chargeable.     Neither  should  either 

Pariia-       Housc  of  Parliament  assume  the  right  of  inquiring  into 

invert^-    the  most  suitable  and  eflScient  weapons  for  use  in  the 

J^^~""     army  and   navy,  unless  invited  by  the  government  to 

institute  such  an  investigation.* 

Parliament  has  a  right  to  call  for  fiill  information  in 
regard  to  military  matters,  for  the  purpose  of  enabling 
it  to  vote  with  discretion  and  intelligence  upon  the 
naval  and  military  estimates.  But  this  right  must  not 
be  held  to  justify  an  unseasonable  interference  in  respect 
to  the  details  of  military  administration.  For  example, 
it  is  an  'invariable  rule,  founded  on  the  best  possible 
reasons,  never  to  publish  instructions  sent  to  naval  and 
military  officers,  until  the  operations  to  which  they 
referred  were  completed,  and  not  often  in  that  case : ' " 
or,  to  present  papers  concerning  a  rebellion  or  war  in 
which  the  country  is  engaged,  until  peace  is  restored  :  ^ 
or,  to  make  public  reports  from  military  officers  in  the 
colonies  to  the  military  authorities  at  home,  except  at 
the  discretion  of  the  government :  '^  or,  to  give  informa- 
tion as  to  the  mode  in  which  honours  are  distributed  in 
the  array.* 

If  it  be  necessary  at  any  time  to  institute  minute 
inquiries  into  matters  connected  with  the  internal 
economy  of  the  army  or  navy,  such  inquiries,  it  has 
been  authoritatively  stated,  '  ought  to  be  made  by  a  com- 

*  Hans.  Beb.  toI.  clxiii.  pp.  1669-  on  a  motion  for  a  committee  to  con- 

1581.    In  1854,  the  House  of  Com-  sider  of  navy  armaments  ;  which  was 

moDS  appointed  a  select  committee  negatived. 

on  the  cheapest,  most  expeditious,  "  Lord  Palmerston,  Hans.    Deb. 

and  efficient  mode  of  proyiding  small  vol.  clxxii.  p.  659. 

arms  for  the  service ;  and  in  1863,  a  '  Hans.  Deb.  vol.  cii.  pp.  1186, 

committee  to  inquire  into  the  results  1333. 

of  recent  experiments  in  various  kinds  ^  Mirror  oC  Pari.  1837-8,  p.  1628. 

of  improved  ordnance.    These  com-  And  see  <m^  p.  280. 

mittees  were    appointed    with   the  *  Mirror  of  Pari.   1837,  p.  603. 

sanction  of  government;    neverthe-  But    verbal    explanations    mav    be 

less,  the  result  of  their  labours  was  asked  for  on  such  points :  see  flans. 

most  unsatisfactory.     See  a  debate  Deb.  vol.  clxxviii.  p.  1508.    Ibid,  vol. 

in  the  Commons,  on  March  2,  1865,  clxxix.  p.  47. 
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mission  emanating  from  the  crown  and  reporting  to  the 
crown,  which  report  might  afterwards  be  communicated 
to  the  House  of  Commons  for  any  purposes  which  the 
House  might  require.  But  I  think  this  House  is  not 
the  authority  which  ought  properly  to  institute  any 
inquiries  of  this  kind.'  '  It  is  perfectly  competent,  how- 
ever, for  Parliament  to  address  the  crown  to  appoint  a 
commission  for  such  a  purpose.^ 

Occasionally,  the  administration  will  avail  itself  of  Ministe- 
some  formal  motion  to  explain  to  Parliament  the  circum-  "^tj^nJ^^on 
stances  attending  the  exercise  of  the  royal  prerogative  tiuBhead, 
in  particular  matters  connected  with  naval  or  military 
administration.  Thus,  on  June  7,  1861,  on  motion 
for  going  into  Committee  of  Supply,  the  attention 
of  the  House  was  directed  to  the  recent  appoint- 
ment of  an  officer  to  the  colonelcy  of  a  regiment, 
whose  claims  to  such  a  distinction  appeared  to 
have  been  quite  insufficient.  The  Under  Secretary  for 
War  explained  the  circumstances  of  the  appointment, 
and  justified  it.  After  a  few  remarks  ftx)m  other 
members,  the  subject  was  dropped.*  Again,  on  June  5, 
1862,  inquiry  was  made  in  the  House  of  Commons  why 
a  certain  officer  had  been  permitted  to  retire  on  half-pay, 
contrary  to  the  Queen's  Kegulations.  It  was  replied,  that 
it  was  competent  for  the  crown  to  dispense  with  its 
own  rules  when  an  exceptional  case  occurred,  and  that 
in  any  such  case  the  Secretary  for  War  was  responsible 


*  Lord  Palmeraton,  Hans.  Deh.  vol.  the  navy,  the  manning  of  the  fleet, 

cxxxvii.  p.  1241.   [And  see  his  speech  or  harhours  of  refuge,  the  labours  of 

on  promotion  and  retirement  in  the  a  royal  commission  are  exceedingly 

navy.     Ibid.  voL  clxix.  p.  749.]  This  useful,  commissions  ought  not  to  be 

opinion  was  afterwards  corroborated  appointed  to  do  the  work  of  existing 

by  Mr.  Disraeli.     Ibid,  vol.  clxi.  p.  departments  of  state,  who  possess 

1868 ;  vol.  clxx.  p.  876.   See  a  debate  every  facility  for  obtaining  proper 

on  a  change  in  the  system  of  promo-  information  upon  matters  of  detail, 

tion  amonff  armj  medical    officers,  and  who  are  responsible  for  their 

Ibid,  vol.  clxxxiii.  p.  585.  conduct  to  Parliament     Ibid.  (Iron- 

'  Hans.  Deb.  toi.  clxxii.  p.  794.  clad  Ships),  vol.  clxx.  pp.  915-919. 

But  while  upon  manv  definite  and  '  Hans.  Deb.  voL  dxui.  p.  764. 
abstract  questions,  such  as  the  pay  of 
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to  Parliament.*    And  see  on  April  20, 1863,  a  debate 
in  the  House  of  Lords,  on  a  question  put  to  the  First 
Lord  of  the  Admiralty  in  regard  to  the  proceedings  of 
a  naval  coiut  of  inquiry,  which  resulted  in  the  censure 
of  Lord  Elphinstone,  the   captain  of   H.M.S.  Vigilant, 
for  alleged   neglect  of    duty.     On   May   19,  a   similar 
(informal)  discussion  took  place  on  the  same  subject  in 
the  House  of  Commons. 
Precedenta       Having  eudcavoured  to  define  the  rights  of  the  two 
byPariia-   Houscs  of  Parliament  in  regard  to  the  exercise  of  this 
ment,         branch   of   the   royal  prerogative,   the   following    pre- 
cedents are   submitted  in  further    illustration    of    the 
subject : — 
Kcmpen-  In  1782,  after  the  failure  of  the  Kempenfeldt  expedition,  tlie 

feldt  expe-  causes  thereof  were  discxused  in  both  HoxiBes  of  Parliament.  On 
January  24,  on  motion  of  Mr.  Fox,  a  committee  of  the  whole  Honse 
was  appointed,  with  the  concurrence  of  ministers,  *  to  inquire  into  the 
causes  of  the  want  of  success  of  his  Majesty's  naval  forces  during 
this  war,  and  more  particularly  in  the  past  year.*  After  this 
committee  had  examined  various  papers  laid  before  them,  Mr.  Fox, 
on  February  7,  moved, '  That  it  appears  to  this  committee  that  there 
was  gross  mismanagement  in  the  administration  of  naval  affairs  in 
1781.'  This  was  intended  as  a  direct  censure  upon  the  Earl  of 
Sandwich,  the  First  Lord  of  the  Admiralty,  and  was  to  have  been 
followed  up  by  an  address  for  his  removal  from  office,  but  the 
motion  was  negatived.  It  was  again  proposed,  in  the  House  itself, 
on  February  20,  but  was  again  rejected.** 
Conduct  of  In  1788,  the  Board  of  Admiralty,  having,  in  their  discretion, 
f\d  "•-  promoted  certain  captains  to  the  rank  of  admiral,  passing  over 
ralty.  others  whom  they  adjudged  to  be  disqualified  for  promotion,  the 

House  of  Lords  was  moved,  on  February  20,  to  address  the  king  on 
behalf  of  the  naval  captains  who  were  thus  neglected.  The  motion 
was  opposed  by  the  ministry,  on  the  ground  that  Parliament  ought 
to  *'  place  a  due  confidence  in  the  First  Lord  of  the  Admiralty,  and 
suffer  him  to  exercise  the  discretion  that  belonged  to  his  situation, 
unmolested  by  their  interference.  The  responsibility  lay  with  that 
officer  and  the  Board,  and  there  the  discretion  ought  to  rest  likewise. 
Whenever  a  complaint  was  formally  made  of  breach  of  trust,  or  of 
improper  conduct  in  any  responsible  member  of  the  administration, 
the  House  had  a  right  to  institute  an  inquiry,  and,  upon  sufficient 

»  Hans.  Deb.  vol.  clxvii.  pp.  400,        *»  Pari.   Hist  vol.   xxii,  pp.  878- 
429 ;  and  see  Ibid,  vol.  clxix.  pp.  1006,    946. 
1785. 
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proof  of  the  facts  alleged,  to  address  his  Majesty  to  remove  the  Precedents 
minister  so  misconducting  himself.  That  was  the  constitutional 
power  of  Parliament,  and  one  of  its  most  important  and  salutary 
privileges ;  but  it  was  widely  distinct  from  that  or  the  other  House 
taking  upon  themselves  to  exercise  the  functions  of  executive 
government. '<*  The  mover  disclaimed  any  intention  of  interfering 
with  the  prerogative,  which  he  admitted  would  be  *  highly  indecent 
and  improper,*  but  founded  his  motion  on  the  assumption  that  the 
merits  of  deserving  officers  'had  been  overlooked.'  Nevertheless, 
the  motion  was  negatived  without  a  division.  On  the  following 
day,  Mr.  Bastard  moved,  in  the  House  of  Commons,  an  address  to 
the  king  to  be  pleased  to  confer  some  mark  of  royal  favour  on 
Captains  Balfour  and  Thompson,  two  of  the  officers  in  question,  and 
who  had  already  received  the  thanks  of  the  House  for  gallant 
conduct.  This  was  resisted  by  the  ministry  as  an  attempt  to  transfer 
the  patronage  of  the  navy  from  the  crown,  by  whom  it  was  exercised 
through  responsible  ministers,  to  the  Commons,  by  whom  it  would 
be  exercised  without  responsibility  or  control ;  '  for  who  shall  call  to 
account  the  representatives  of  the  people.'  Such  a  usurpation 
would  be  destructive  to  public  liberty,  and  to  our  free  institutions, 
*  for  no  axiom  is  more  obvious  than  that  this  constitution  is  dissolved 
from  the  instant  that  executive  authority  is  assumed  by  the 
representatives  of  the  people.***  The  sense  of  the  House  being 
manifestly  against  the  motion,  it  was  withdrawn.  On  April  18, 
however,  Mr.  Bastard  renewed  it  in  another  shape.  He  moved 
for  the  appointment  of  a  committee  to  inquire  into  the  conduct  of 
the  Admiralty,  in  the  late  promotion  of  admirals.  Mr.  Pitt,  the 
premier,  fully  acknowledged  the  constitutional  right  of  the  House 
to  inquire  into  the  conduct  of  any  department  of  government,  with 
a  view  either  to  censure  or  punishment,  ^  whenever  a  case  was  made 
oat  strong  enough  to  warrant  suspicion  of  abuse ; '  but  he  denied 
that  sufficient  grounds  for  inquiry  had  been  adduced  in  the  present 
instance.  Mr.  Fox  expressed  his  concurrence  in  this  view  of  the 
constitutional  position  of  Parliament,  and  observed  that  ^no  one 
held  more  sacred  the  power  of  the  prerogative,  with  regard  to  the 
distribution  of  military  honours  and  rewards,  than  he  did ;  nor  was 
any  one  more  aware  that  the  House  of  Commons  was  by  no  means 
a  proper  place  for  canvassing  military  promotions.'  Had  this  motion 
been  for  an  address  to  the  crown,  he  could  not  have  voted  for  it ; 
but  being  for  inquiry  into  alleged  abuse,  in  a  case  in  which  he  saw 
very  strong  grounds  for  suspecting  partiality  and  oppression  on  the 
part  of  the  First  Lord  of  the  Admiralty,  he  should  vote  for  it. 
Nevertheless,  the  question  was  negatived.  Undeterred  by  his 
second  defeat,  Mr.  Bastard  once  more  renewed  the  subject,  by 
moving,  on  April  29,  to  resolve  *  that  it  is  highly  injurious  to  the 


•  Pari.  Hi«t.  vol.  xxvii.  p.  16.  «*  Ibid,  p.  28. 
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Precedcnta  naval  service  of  Great  Britain  to  set  aside,  in  promotions  of  flag 
officers,  officers  of  distingtiished  merit  and  approved  service,  who 
are  not  precluded  from  such  promotion  by  any  orders  of  his  Majesty 
in  council.*     The  mover  declared  his  object  to  be  to  induce  the 
House  to  lay  down  a  permanent  rule  for  the  guidance  and  protection 
of  naval  officers,  and  to  prevent  arbitrary  and  capricious  promotions. 
The  motion  was  characterised  as  being  an  uncalled  for  attempt  to 
fetter  the  discretion  of  the  Admiralty  Board,  and  an  implied  censure 
on  the  First  Lord,  which  had  neither  been  shown  to  be  merited,  nor 
substantiated  by  evidence.     The  previous  question  was  put  thereon, 
and  negatived. 
Wftlcheren       Our  next  precedent  refers  to  an  event  which  is  very  memorable 
expedition,  {j^  English  history ;  namely,  the  disastrous  expedition  to  Walcheren, 
in  1809.     This  expedition  had  been  sent  out  in  order  to  divert  the 
attention  of  Napoleon  from  the  reinforcement  of  his  armies  on  the 
Danube,  which  had  hitherto  proved  too  powerful  for  the  resistance 
of  Austria,  and  also  for  the  purpose  of  attacking  the  naval  arma- 
ments and  establishments  in  the  Scheldt,  which  were  daily  becoming 
more  formidable  to  the  security  of  Great  Britain.  The  chief  command 
of  the  expedition  was  g^ven  to  Lord  Chatham,  a  cabinet  minister. 
Although  partially  successful,  in  the  demolition  of  the  docks  and 
arsenals  at  Flushmg,  such  gain  was  more  than  counterbalanced  by 
the  unfortunate  occupation  of  the  island  of  Walcheren.     This  island 
proved  exceedingly  unhealthy,  and  after  sustaining  severe  losses  and 
privations,  the  troops  were  obUged  to  evacuate  it,  and  the  remains 
of  this  ill-fated  expedition  were  brought  back  to  England.     At  the 
ensuing  session  of  Parliament,  resolutions  of  censure  upon  ministers, 
for  the  military  operations  of  the  preceding  year,  were  moved,  as 
amendments  to  the  address,  in  both  Houses.     It  was  pertinently 
remarked,  however,   that  ministers  ought  not  to  be  condemned 
without  previous  inquiry  ;  and  these  motions  were  negatived.     But, 
on  January  26,  1810,  Lord  Porchester  moved,  in   the   House  of 
Commons,  that  a  committee  of  the  whole  House  be  appointed  to 
inquire  into  the  policy  and  conduct  of  the  late  expedition  to  the 
Scheldt.     It  was  contended,  by  ministers,  that  this  inquiry  should 
not  be  instituted  until  the  papers  on  the  subject  had  been  commu- 
nicated to  Parliament.    But  the  House  would  admit  of  no  delay,  and 
the  motion  was  agreed  to  by  a  majority  of  nine.     Soon  afterwards, 
the  papers  relating  to  this  expedition  were  laid  before  Parliament." 
The  inquiry  then  proceeded,  by  the  examination  of  witnesses  at  the 


«  The  discovery  among  the  docu-  proceeding:   and  ultimately  to  the 

meats  of  a  narrative  of  the  expedition,  censure  of  his  lordship,  and  his  con- 

which  had  been  privately  submitted  sequent  resignation  of   office.    But 

by  I^rd  Chatham  to  the  king,  led  to  this  point  has  been  fully  considered 

interesting  discuffiions  on  the  consti-  in  a  former  chapter.    See  attte,^.  171. 
tutional  questions  iuTolved  in  this 
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bar.  After  its  termination,  Lord  Porchester,  on  March  26,  snb-  Precedents 
mitted  a  series  of  resolutions,  setting  forth  the  principal  facts 
adduced  in  evidence,  and  declaring  ministers  responsible  for  the 
heavy  calamities  which  had  attended  the  failure  of  the  expedition, 
and  which  called  for  the  severest  censure  of  the  House  upon  them. 
Afber  protracted  debates,  the  resolutions  were  negatived,  and  counter- 
resolutions,  proposed  by  General  Craufurd,  were  agreed  to,  on 
divisions  which  gave  ministers  a  majority  of  from  23  to  51.'  This 
result  wafl  unexpected,  and  was  attributed,  not  so  much  to  the 
exertions  of  the  government  in  influencing  votes,  as  to  the  pre- 
ponderance of  their  arguments  in  debate.fl^ 

On  August  4,  1835,  Mr.  Hume  complained  to  the  House  of  Secret  so- 
Commons  of  the  conduct  of  Field-Marshal  H.  R.  H.  the  Duke  of  ^^^]^^^ 
Cumberland,  for  having,  contrary  to  the  express  orders  of  the 
Commander-in-Chief,  taken  part  in  promoting  the  establishment  of 
Orange  lodges  in  the  army.  Whereupon  the  House  agreed  to 
certain  resolutions  on  the  subject,  and  to  an  address  to  the  king, 
directing  his  Majesty's  attention  thereto.  In  reply,  the  king  assured 
the  House  that  he  would  take  the  most  effectual  means  to  discourage 
and  prevent  every  attempt  to  introduce  secret  societies  into  the  army. 
The  Home  Secretary  (Lord  John  Russell)  also  informed  the  House 
that  he  had  communicated  copies  of  the  address  and  reply  to  the 
Duke  of  Cumberland,  and  had  been  assured  by  his  royal  highness 
that  he  had  taken  steps  to  bring  about  the  immediate  dissolution  of 
the  Orange  institution  in  Great  Britain  and  Ireland."* 

On  May  3,  1836,  Sir  William  Molesworth  moved  for  the  appoint-  Conduct 
ment  of  a  committee  to  inquire  into  the  conduct  of  the  Commander  ^^  ^^"'  - 
of  the  Forces,  in  appointing  Lord  Brudenell  to  the  lieutenant-  the  Forces, 
colonelcy  of  the  11th  Light  Dragoons.  His  lordship,  it  seems,  had 
about  two  years  previously  been  removed  from  the  command  of  a 
regiment,  on  account  of  his  having  been  censured  by  a  court-martial 
before  which  he  had  appeared  as  prosecutor.  Under  these  circum- 
stances, it  was  assumed  that  his  re-appointment  to  a  similar  position 
was  improper.  In  reply,  it  was  shown  that  the  military  authorities 
were  of  opinion  that  Lord  Brudenell  had  been  sufficiently  punished 
for  his  past  conduct,  and  that  there  were  no  objections  to  his  being 
reinstated ;  that  there  was  no  cause  for  imputing  misconduct  to  the 
Commander  of  the  Forces,  and  therefore  no  parliamentary  ground  for 
the  proposed  inquiiy .  It  was  also  urged  that  the  re-appointment  of 
this  nobleman  was  simply  an  act  of  discipline,  not  of  patronage,  and 
that  any  interference  in  such  an  act  by  the  House  of  Commons 
would  be  unprecedented  and  unwarrantable.  After  some  further 
debate  the  motion  was  withdrawn.* 


'  Pari.  Deb.  vol.  xvL  p.  422.  ^  Com.  Joum.  vol.  xc.  pp  634,652; 

«  Sir  G.  0.  Lewis,  in  Edinb.  Rev.    Hans.  Deb.  vol.  Ixx.  p.  619. 
vol.  cviii.  p.  327.  '  Mirror  of  Pari.  1836,  p.  1306, 
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Precedents  The  disasters  which  befell  the  British  expeditionary  force  in  the 
Crimean  Crimea,  at  the  commencement  of  the  war  with  Rnssia,  in  1854, 
expedition,  ^^^ere  of  such  magnitude  that  the  state  of  the  army,  and  the  general 
conduct  of  the  war,  engaged  the  serious  attention  of  Parliament  at 
it€i  next  meeting,  and  animated  debates  took  place  in  both  Houses. 
On  January  26,  1855,  Mr.  Roebuck  moved,  in  the  House  of 
Commons,  for  the  appointment  of  a  committee  to  inquire  into  the 
condition  of  our  army  before  Sebastopol,  and  into  the  conduct  of 
those  departments  of  the  govemment  whose  duty  it  had  been  to 
minister  to  the  wants  of  the  same.  This  motion,  although  of  a  very 
stringent  character,  and  involving  a  censure  on  the  government  for 
their  management  of  the  war,  was  strictly  within  the  limits  of  con- 
stitutional inquiry  .J  Before  the  debate  commenced,  Lord  John 
Russell,  the  President  of  the  Council,  and  leader  of  the  House  of 
Commons,  announced  his  resignation  of  office,  on  account  of  his 
inability  to  resist  the  proposed  investigation.  He  admitted  that  the 
inquisitorial  power  was  a  most  valuable  parliamentary  privilege,  and 
acknowledged  that  the  motion  for  inquiry  could  only  be  opposed  on 
one  of  two  grounds,  either  that  existing  evils  were  not  of  sufficient 
magnitude  to  call  for  investigation,  or  that  means  had  been  taken  to 
remedy  them.  As  he  could  assert  neither  of  these  propositions,  he 
had  determined  to  resign  his  office.^  After  these  explanations,  the 
debate  began.  The  motion  was  opposed  by  the  ministry,  on  the 
ground  that  it  went  beyond  mere  inquiry,  and  was  an  unconstitu- 
tional attempt  to  take  the  control  of  the  expedition  out  of  the  hands 
of  the  government;  that  to  grant  the  committee  would  be  detri- 
mental to  the  public  interests,  and  would  tend  to  paralyse  the 
action  of  the  executive,  both  at  home  and  abroad,  at  a  most  critical 
period.*  Being  thus  strenuously  opposed  by  government,  the  ques- 
tion virtually  assumed  the  shape  of  non-confidence  in  the  ministry, 
and  when  by  a  large  majority  the  House  affirmed  the  necessity  for 
inquiry,  the  ministry  resigned."  They  were  succeeded  by  a  ministry 
under  the  premiership  of  Lord  Pahnerston,  who  had  filled  the  post 
of  Home  Secretary  in  the  previous  (Ijord  Aberdeen's)  administra- 
tion, and  who,  retaining  the  objections  he  had  formerly  expressed  to 
the  proposed  committee   of   inquiry,  urged  upon  the   House    to 

J  See    Hans.    Deb.    vol.    exxxvi.  laments  the  want  of  foresight  which 

pp.  1811-1816,  1867.     On  June  17,  has  caused  so  large  a  loss  of  life. 

l8G4,  Sir  J.  D.  Hav  moved  to  resolve  The  government  regarded  this  motion 

that  her  Majesty's   goTemment,  in  as  a  vote  of  censure,  and  opposed  it 


lauding  forces  on  the  Gold  Coast  for  accordingly.    After  a  long  deoate,  it 

the  purpose  of  waging  war  against  was    negatived    by  a    majority    of 

the  King  of  Ashantee,  without  making  seven.     See  also  je)os^,  p.  340. 

any  suflScient  provision  for  preserving  *  Hana  Deb.  vol.  exxxvi.  p.  960. 

the  health  of  the  troops  to  be  em-  >  Ibid.  pp.  999,  1051, 1202,  1226. 

ployed  there,  have  incurred  a  grave  ™  Ibid,  p.  1234 
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abandon  it,  and  to  repose  confidence  in  the  new  executiye,  wlio  Precedenta 
would  pledge  themselves  to  introduce  such  administratiye  improve- 
ments as  were  necessary  for  the  vigorous  prosecution  of  the  war.** 
The  House  of  Commons,  however,  having  agreed  to  appoint  the 
committee,  were  unwilling  to  forego  the  inquiry ;  and  at  length 
Lord  Palmerston  reluctantly  consented  to  its  being  nominated, 
without  any  limit  to  its  original  scope  and  purport.^  The  first 
report  of  the  committee  was  a  recommendation  ^at  they  should 
be  made  a  committee  of  secrecy,  but  this  proposition,  not  meeting 
with  general  acceptance,  was  disagreed  to  by  the  House. p  After  a 
protracted  investigation,  the  committee  made  several  reports,  dis- 
closing grievous  mismanagement  on  the  part  of  the  authorities  at 
home  and  abroad,  in  the  conduct  of  the  war,  and  making  several 
recommendations  for  the  improvement  of  the  military  organisation, 
Ac.  On  July  17,  1855,  Mr.  Roebuck  moved  the  following  resolu- 
tion, based  upon  the  information  elicited  before  the  committee : 
'That  this  House,  deeply  lamenting  the  sufferings  of  our  army 
during  the  winter  campaign  in  the  Crimea,  and  coinciding  with  the 
resolution  of  their  committee,  that  the  conduct  of  the  administra- 
tion was  the  first  and  chief  cause  of  the  calamities  which  befell  that 
army,  do  hereby  visit  with  severe  reprehension  every  member  of 
that  cabinet  whose  counsels  led  to  such  disastrous  results.'  The 
government  met  this  motion  by  proposing  the  previous  question, 
contending  that  the  House  had  not  the  means  of  judging  correctly 
of  the  Crimean  expedition ;  that  the  result  of  the  inquiry  had  been 
inconclusive,  and  confessedly  incomplete,  inasmuch  as  the  com- 
mittee were  precluded,  from  motives  of  state  pohcy,  from  more 
thorough  investigations  and  criticisms,  owing  to  the  war  having 
been  conducted  in  concert  with  our  ally,  the  Emperor  of  the 
French  ;  and  that  the  present  ministry  were  not  responsible  for  the 
original  disasters,  which  occurred  before  their  acceptance  of  office, 
and  had  since  been  remedied,  at  least  to  a  very  considerable  extent. 
In  reply,  Mr.  Whiteside  urged  that,  according  to  the  doctrine  of 
ministerial  responsibility.  Lord  Palmerston,  having  been  a  member 
of  Lord  Aberdeen's  government,  and  having,  since  the  recent 
ministerial  changes,  consented  to  the  present  inquiry,  was  in  fact 
still  responsible  for  the  past  transactions ;  and  that  he,  in  common 
with  the  other  members  of  the  late  government  who  could  be  shown 
to  have  been  concerned  in  such  mal-administration  (and  who  were 
now  out  of  the  ministry),  ought  to  suffer  the  penalty  of  exclusion 
from  office.  This  view  of  the  position  of  Lord  Palmerston  was 
denied  by  Lord  John  Russell,  the  Attorney-General,  Sir  G.  Grey, 
and  others,  who  contended  that  the  responsibility  for  the  acts  com- 

■  Hans.  Deb.  vol.  exxxvi.  p.  1424.        '  Ibid,  p.  2088.  voL  cxxxvii.  pp. 
•  Ibid,  p.  1865.  18-63. 
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Precedents  plained  of  lay  with  tlie  xnimstry  of  Lord  Aberdeen,  which  having 
Crimean      been  virtually  condemned  by  the  House  of  Commons,  had  resigned 
expedi-        office,  and  that  Lord  Palmerston  was  now  the  head  of  an  entirely 
'^°*  new  administration,  and  could  not  be  held  responsible  for   the 

conduct  of  his  predecessors.  It  was  admitted  by  Lord  John 
Russell  that,  agreeably  to  the  dictum  of  Macaulay,  the  member  of 
an  existing  cabinet  who  differs  from  the  rest  on  a  vital  point  is 
bound  to  resign :  but  that '  while  he  retains  his  office,  he  is  respon- 
sible even  for  the  steps  which  he  has  tried  to  dissuade  his  coUeagnes 
from  taking.'  ^  Further  than  this,  he  was  of  opinion  the  doctrine 
of  ministerial  responsibility  could  not  be  applied,  and  it  certainly 
did  not  justify  the  condemnation  of  the  head  of  one  ministry  for 
the  acts  of  a  preceding  ministry,  because  he  happened  to  form  part 
of  the  same.  In  this  view  the  House  concurred,  and  after  two 
nights'  debate,  the  motion  for  the  previous  question  was  carried  by 
a  large  majority.'  Reviewing  the  question  dispassionately,  it  is 
evident  that  the  decision  of  the  House  was  correct,  and  that  the 
responsibility  of  Lord  Aberdeen's  administration  terminated  upon 
their  enforced  resignation  of  office.  If,  as  the  result  of  parlia- 
mentary investigation,  fiirther  proceedings  against  any  particular 
member  of  that  ministry  should  have  appeared  to  be  advisable,  they 
should  have  taken  the  shape  of  a  parliamentary  impeachment,  or  of 
a  criminatory  address  to  the  crown,  against  the  offending  indi- 
vidual, and  not  that  of  an  endeavour  to  affix  a  continuance  of 
ministerial  responsibility  for  past  acts  upon  a  member  of  a  new  ad- 
ministration. 
B«ird  of  On  July  24,  1860,  Sir  John  Pakington  moved,  in  the  House  of 

^'  Commons,  for  an  address  to  her  Majesty  for  the  appointment  of  a 
royal  commission  to  consider  the  existing  system  of  promotion  and 
retirement  in  the  royal  navy ;  and  the  pay  and  position  of  the 
several  classes  of  naval  officers.  The  motion  was  opposed  by 
government  on  tlie  ground  that,  admitting  grievances  to  exist,  it 
would  be  better  to  trust  to  the  Board  of  Admiralty,  as  the  respon- 
sible department,  to  effect  the  necessary  improvements,  rather  than 
to  unsettle  the  navy  by  appointing  an  irresponsible  commission, 
whose  recommendations  might  excite  hopes  that  could  not  be 
realised.  The  motion  was  negatived  on  division.  On  June  12, 
previous.  Admiral  Duncombe  had  moved  for  the  appointment  of  a 
select  committee  to  inquire  into  the  coustitution  of  the  Board  of 
Admiralty,  and  the  various  duties  devolving  thereon.  Being  opposed 
by  government,  the  motion  had  been  withdrawn,  but  with  the 
declared  intention,  on  the  part  of  the  mover,  to  renew  it  in  the 
following  session.     Accordingly,  on  March  1,  1861,  the  motion  was 

«  Hans.  Deb.  vol.  cxxxix.  p.  1080. 

'  Commons  Debates,  July  17  and  19.  1865. 
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again  made.  Meanwhile,  on  February  28,  a  disenssion  had  arisen  Precedents 
upon  a  series  of  resolutions  in  favour  of  a  reform  in  the  naval 
administration,  and  a  reorganisation  of  the  Board  of  Admiralty, 
which  were  proposed  by  Sir  J.  Elphinstone,  but,  after  a  short  debate, 
were  withdrawn.  Anxious  to  concihate  the  House  upon  the  question, 
the  government  decided  to  agree  to  the  appointment  of  a  committee 
on  the  Board  of  Admiralty ;  not  because  they  anticipated  that  an 
enquiry  would  prove  any  great  change  in  the  composition  of  the 
Board  to  be  necessary,  but  because  it  might  *  possibly  detect  faults,' 
and  'prove  that  many  misconceptions  exist  with  regard  to  this 
great  branch  of  the  public  service.' "  They  undertook,  moreover, 
to  *  give  every  possible  assistance,  in  order  that  the  enquiry  might 
reach  every  detail  and  branch  of  the  Admiralty.'  *  The  committee 
was  accordingly  appointed.  Four  days  afterwards.  Sir  J.  Elphin- 
stone moved  for  the  appointment  of  another  committee  to  consider 
the  question  of  promotion  and  retirement  in  the  Koyal  Navy,  and  Promotion 
the  pay  and  position  of  naval  officers.  This  motion  was  agreed  to  retire- 
by  a  small  majority,  notwithstanding  the  opposition  of  government."  the  Navy. 
But  a  week  afterwards,  this  order  was  rescinded,  without  a  division, 
upon  the  motion  of  Lord  Palmerston  (the  Premier),  the  House  being 
*  fully  agreed  as  to  the  inexpediency '  of  referring  the  question  of 
paying  the  Navy  to  a  select  committee.  So  far  as  concerned  the 
other  portion  of  the  enquiry.  Lord  Palmerston  moved  that  it  be  an 
instruction  to  the  committee  on  the  Board  of  Admiralty  to  consider 
the  present  system  of  promotion  and  retirement  in  the  B<oyal  Navy, 
and  to  report  their  opinion  thereon :  which  was  agreed  to.^  The 
committee,  however,  after  examining  a  number  of  witnesses,  merely 
reported  the  evidence,  without  expressing  any  opinion  upon  the 
matters  referred  to  them.^  No  motion  for  the  reappointment  of  the 
committee  was  made  in  the  following  session,*  a  circumstance 
which  has  been  generally  attributed  to  a  growing  impression  that 
the  administration  of  naval  affairs  had  become  more  satisfactory 
within  the  last  two  years,  and  that  no  radical  errors  existed  which 
called  for  the  interference  of  Parliament. y  On  June  9,  1863,  how- 
ever, the  reappointment  of  the  committee  was  moved  for  ;  but  being 
opposed  by  government,  the  motion  was  withdrawn,  on  an  adjourned 
debate,  upon  June  24.  But  on  February  24,  1863,  Sir  John  Hay 
moved  for  an  Address  to  the  Queen  on  the  position  of  officers  of  the 
Navy  in  respect  to  promotion  and  retirement,  declaring  the  same 
to  be  unsatisfactory  at  present,  and  setting  forth   the  principles 

*  Hans.  Deb.  vol.  clxi.  pp.  1266,        *  Hans.  Deb.  voL  clxv.  pp.  62(>- 
1267.  638,  1263. 

*  Ibid.  p.  1248.  '  Ibid.  p.  630,  vol.  clxix.  p.  754, 
«  Ibid.  pp.  1458-1480.  vol.  clxxi.  p.  667.  But  see  vol.  clxix. 
'  Ibid.  pp.  1885-1889.  pp.  663,  769.    And  see  post,  Vol.  II. 

*  Commons  Papora,  1861,  vol  v.  c.  2,  section.  The  Board  of  Admiralty. 
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Prf)cedent8  upon  whicli  it  should  be  amended.     Lord  Palmerston  opposed  the 
motion,  asserting  it  to  be  *  not  altogether  consistent  with  a  proper 
regard  for  the  legitimate  functions  of  the  House ; '  first,  because  *  it 
was  a  dangerous  course  for  the  House  to  assume  to  itself  adminis- 
trative functions,'  and  also  because  'it  is  not  expedient  for  the 
House  to  address  the  crown  to  make  an  increase  in  any  department 
of  the  public  expenditure.     It  is  for  the  executive  government,  upon 
its  own  responsibility,  if  it  should  see  fit  so  to  do,  to  propose  to 
Parliament  such  additions  to  that  expenditure  as  they  may  deem 
necessary  for  the  public  service,  and  it  is  for  this  House  to  adopt 
or  reject  tbem,  as  it  pleases.'     The  noble  lord,  however,  contented 
himself  with  proposing,  as  an  amendment  to  the  question,  a  reso- 
lution that  this  House,  having  on  March  13,  1861,  instructed  a 
select  committee  to  consider  the  present  system  of  promotion  and 
retirement  in  the  Royal  Navy,  is  of  opinion  that  its  decision  should 
be  suspended  imtil  the  subject  shall  have  been  accordingly  con- 
sidered and  reported  upon ;  and  that  a  select  committee  be  appointed 
to  consider  the  said  system,  and  to  report  their  opinion  thereon 
to   this  House.     Sir  John  Hay  accepted  this  alternative,  and  the 
amendment  was  agreed  to  without  a  division." 
Regimen-         On  June  11,  1861,  a  motion  was  made  in  the  House  of  Commons, 
tal^promo-   f^j,  ^^  Address  to  the  Queeu,  to  be  pleased  to  take  into  considera- 
tion the  position  of  certain  army  colonels  who  had  been  promoted 
to  that  rank  for  distinguished  services  during   the  Crimean  war, 
but  whose  case  had  been  overlooked  in  the  framing  of  some  new 
regulations  in  respect  to  regimental  promotions,    *  whereby  their 
prospects  in  the  service  had  been  materially  injured.'     This  motion 
was  agreed  to  without  a  division,  the  government  having  admitted 
that  the  claims  of  these  officers  had  been  unintentionally  overlooked, 
and  consented  to  appoint  an  official  departmental  committee  to 
consider  the  same.*     This  committee  reported  against  the  claims  of 
these  officers,  and  the  government  confirmed  their  decision.     The 
question  was  still   pressed  upon  the  attention  of  government  by 
questions  and  motions  in  the  House  of  Commons,'*  and  on  April  28, 
1863,  a  motion  for  an  Address  to  the  crown  to  issue  a  royal  com- 
mission for  the  further  investigation  of  the  matter  was  proposed. 
Lord  Palmerston  deprecated  the  interference  of  the  House  with 
the  detailed  management  of  the  Army,  because  that  is  no  part  of  the 
constitutional  functions  of  the  House  of  Commons,  *  and  was  calcu- 
lated to  load  to  very  objectionable  results ; '  but  he  promised,  if  the 
motion  were  withdrawn,  that  a  commission  should  be  issued.     Mr. 
Disraeli  defended  the  motion  as  strictly  regular,  and  as  being  no 
infringement   of  *the  constitutional  practice,  entirely  recognised, 

■  Hans.  Deb.  vol.  clxix.  pp.  761-  of  naval  officers,  on  Juno  3,  1884. 
784.  See  a  further  motion,  by  Sir  *  J  bid.  vol.  clxiii.  pp.  038-944. 
L.  Palk,  on  the  subject  of  pay,  &c.        ^  Ibid,  vol.  clxix.  pp.  262,  1047. 
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that  it  is  not  the  business  of  Parliament  to  interfere  with  the  govern-  Precedents 
ment  of  the  Army,'  inasmuch  as  the  proposed  proceeding  was  by  an 
Address  to  the  crown.     The  motion,  however,  was  withdrawn,  in 
faith  of  the  promise  made  by  the  Premier.® 

On  May  15,  1863,  a  motion  for  papers  relating  to  the  condition  Quarter-  - 
of  regimental  quartermasters,  *  though  to  a  certain  extent  connected  ™***^®™- 
with  the  discipline  of  the  Army,*  was  admitted  to  be  very  proper  for 
the  consideration  of  the  House  of  Commons,  ^  involving  as  it  did 
essentially  a  financial  question.'  ^  On  June  21, 1864,  an  Address  was 
agreed  to  by  the  House  of  Commons  (with  the  consent  of  the  govern- 
ment) for  an  enquiry  into  the  condition,  pay,  and  allowances,  of 
regimental  quartermasters. 

On  March  3,  1864,  a  resolution  was  proposed  in  the  House  of  Yeomanry 
Commons  to  declare  that  the  discontinuance  of  the  assembling  of  ^^^^^^y 
the  yeomanry  cavalry  for  the  customary  training,  during  the 
present  year,  was  inexpedient,  and  would  be  detrimental  to  the 
efficiency  of  the  force.  The  Assistant  Secretary  for  War  declared 
that  the  government  had  been  obliged  to  take  this  step,  in  order  to 
reduce  the  Army  Estimates ;  but  that  they  did  not  consider  it  would 
have  the  effect  of  materially  diminishing  the  efficiency  of  the  force. 
Upon  division,  the  motion  was  negatived  by  a  majority  of  one.® 
But  the  government,  having  been  enabled  to  effect  an  unexpected 
saving  upon  the  estimate  for  the  cost  of  prosecuting  the  war  in  New 
Zealand,  afterwards  submitted  to  the  House  a  vote  for  the  training 
of  the  yeomaniy,  which  was  agreed  to  by  a  large  majority.' 

On  May  2,  1865,  a  member  called  the  attention  of  the  House  of  Indian 
Commons  to  petitions  from  certain  officers  of  the  late  East  India  q^^ 
Company's  army,  complaining  of  a  breach  of  faith  on  the  part  of 
the  government,  in  the  reduction  of  that  force,  and  its  amalgamation 
with  the  Army  of  the  Queen.  The  case  of  these  officers  had  been 
already  discussed  in  Parliament ;  upon  a  motion  for  a  committee  of 
enquiry,  the  government  had  agreed  to  appoint  a  royal  commission, 
who  had  reported  upon  the  alleged  grievances.  The  government 
had  undertaken  to  redress  such  grievances  as  might  be  substan- 
tiated before  the  commissioners.  Nevertheless,  it  appeared  that 
the  result  of  their  decision  upon  the  several  matters  of  complaint 
was  regarded  by  many  as  being  partial  and  inadequate.  Accord- 
ingly, an  Address  to  the  crown — spraying  for  the  redress  of  all  the 
grievances  admitted  to  exist  by  the  commissioners,  which  had  arisen 
by  a  departure  from  the  assurances  contained  in  certain  Acts  of 
Parliament — ^was  proposed  and  carried  (against  ministers)  ;  the 
Secretary  of  State  for  India  contending  that,  as  a  whole,  the  con- 
dition of  the  officers  of  the  Indian  army  had  been  considerably 

'  ITans.  Deb.  vol.  cbtx.  pp.  873-876.        •  Ibid.  vol.  clxxiii.  pp.  1376-1388. 
^  Ibid.  p.  1779.  '  Ibid.  voL  clxxv.  p.  46. 
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ProcedentB  benefited  by  the  action  of  government.  On  May  9,  an  answer  was 
received  to  the  aforesaid  Address,  stating  that  directions  should  be 
given  for  farther  enquiry  into  this  matter,  in  order  that  *  ample 
redress '  should  be  afforded  wherever  it  might  appear  to  be  necessary. 
On  May  15,  the  case  of  the  officers  of  the  late  Indian  army  was  folly 
debated  in  the  House  of  Lords,  upon  the  presentation  of  a  petition 
from  an  officer  in  a  Bombay  regiment.  It  was  then  stated  by  the 
Secretary  of  State  for  War  that,  in  deference  to  the  opinion  of  the 
House  of  Commons,  it  was  the  intention  of  the  government  to 
appoint  a  new  commission  to  investigate  whether  the  grievances 
pointed  out  by  the  first  commission  had,  or  had  not,  been  removed.' 
On  June  29,  the  House  of  Commons  was  informed  that  the  new 
commission  had  been  appointed,  and  had  commenced  their  labours.^ 
Their  report,  dated  September  14, 1865,  was  laid  before  Parliament 
in  the  following  session.  On  August  6,  1866,  Lord  Cranboume, 
the  Secretary  of  State  for  India,  informed  the  House  of  the  con- 
clusions arrived  at  by  the  new  Derby  administration,  for  the  remedy 
of  the  grievances  under  which  the  officers  of  the  local  army  of 
India  had  so  long  laboured.  These  conclusions  were  afterwards 
embodied  in  two  despatches  from  the  Secretary  of  State  to  the 
government  of  India,  dated  August  8,  1866.* 

On  March  20,  1866,  with  the  consent  of  the  government,  a  select 
committee  was  appointed  by  the  House  of  Commons  *to  enquire 
into  the  mortality  of  the  troops  in  China,  the  causes  which  led  to 
it,  and  into  the  conduct  of  those  departments  of  the  government 
whose  duty  it  has  been  to  administer  to  the  wants  of  those  troops.' 
This  was  no  party  question,  but  arose  out  of  certain  unfortunate 
occurrences,  in  regard  to  which  the  Under-Secretary  for  War  stated 
that  the  government,  whilst  they  were  willing  to  take  the  respon- 
sibiHty  upon  themselves,  considered  it  more  advisable  that  the 
subject  should  be  investigated  by  a  committee.^  This  committee 
reported,  on  July  24,  the  evidence  they  had  taken  on  this  subject, 
together  with  their  opinion  upon  the  facts  before  them.  The  main 
conclusion  at  which  they  arrived  was  to  the  effect  that,  during  the 
summer  of  1 865,  the  troops  stationed  in  China  were  overcrowded  in 
barracks,  and  had  very  defective  hospital  accommodations,  which 
occasioned  much  sickness  and  loss  of  life.  They  acquitted  the  War 
Department  of  blame  in  regard  to  these  unfortunate  occurrences, 
but  recorded  their  belief  that  fuller  instructions  explanatory  of  the 
views  of  the  imperial  authorities  respecting  the  needful  arrange- 
ments for  the  proper  care  of  the  troops,  *  so  far  from  limiting  the 


Mortality 
of  troops 
in  China. 


«  Hans.  Deb.  vol.  clxxix.  p.  280. 
On  the  same  day  the  Iloufle  of  Com- 
mons was  informed  of  the  intention 
to  appoint  this  conuuission.  ^  Ibid, 


p.  297.    . 

^  Ibid.  vol.  cLxxx.  p.  026. 

*  Commons  Papers,  1866,  No.  530. 

J  Hans.  Deb.  vol.  clxxxii.  p.  647. 
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discretion  of  the  general  ofl&cer  in  command,  would  have  enlightened  Precedents 
and  strengthened  him  in  its  exercise/  ^ 

The  military  law,  as  exercised  under  the  authority  of  Martial 
Parliament,  and  by  virtue  of   the  annual  Mutiny  Act,  ^^' 
together  with  the  Articles  of  War,  is  not  to  be  con- 
founded with  that  other  branch  of  the  royal  prerogative 
which  invokes  the  exercise  of  martial  law  under  certain 
peculiar  circumstances. 

In  the  emergency  of  invasion  and  insurrection  or 
rebellion,  when  the  ordinary  authorities,  in  any  part  of 
the  realm,  are  unable  to  quell  disturbances,  and  enforce 
the  operation  of  law  by  means  of  the  customary  legal 
tribunals,  the  crown  is  entitled,  by  virtue  of  its  ancient 
prerogative,  to  proclaim  martial  law.  This  power  being 
invoked  either  by  the  Sovereign  or  her  representative, 
in  any  particular  district,  colony,  or  place,  within  the 
realm,  the  ordinary  laws  of  the  land  are  therein  sus- 
pended for  a  time.  It  is  the  undoubted  prerogative  of 
the  crown  to  declare  a  state  of  war,  and  our  common 
law  of  treason,  of  which  one  of  the  overt  acts  is  levying 
war  against  the  crown,  acknowledges  that  there  may  be 
a  state  of  war  between  subjects  and  their  Sovereign  ;  as, 
for  example,  wherever  there  is  an  armed  insurrection  or 
rebellion,  against  which  the  constituted  authorities  of  the 
country  with  such  aid  as  can  be  aflforded  by  the  military- 
power,  acting  in  aid  of  and  under  the  civil  power  *  are 
unable  to  cope.     Under  such  circumstances,  the  crown 

*  Report,  p.  xii.  Commons  Papers,  and  is  directly  subordinated  to  the 
1806,  No.  442.  control  of  the  civil  power.    It  has 

*  The  legality  of  the  employment  been  held,  moreover,  that,  in  cases  of 
of  troops,  under  the  authority  of  the  emergency,  the  executive  gov  em- 
civil  magistrate,  and  upon  the  re-  ment  may  issue  a  proclamation  em- 
sponsibility  of  the  Secretary  of  State  powering  the  military  authorities  to 

ression  of  riots,  without 
lirections  from  a  civil 
magistrate.  See  Pari.  Hist  ix.  1294. 
law  and  military  government.  But  Queen's  Regulations  and  Orders  for 
this  doctrine  has  found  no  favour  the  Army,  edit.  1855,  p.  207.  l*ren- 
with  the  best  constitutional  authori-  dergast.  Law  of  the  Army,  p.  13. 
ties,  and  it  is  quite  inapplicable  to  an  Finlason,  Martial  Law,  pp.  iv.  20. 
army  which,  liKe  that  oi  Great  Britain,  May,  Const.  Hist  vol.  ii.  p.  127. 
owes  its  veiy  existence  to  Parliament^ 
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may  proclaim  martial  or  military  law,  until  the  rebellion 
is  suppressed,  and  the  ordinary  power  of  the  law  can  be 
peaceably  enforced. 

When  once  martial  law  has  been  proclaimed,  either  by 
the  Sovereign  or  her  representative,  an  entirely  absolute 
discretion  is  vested  in  the  miUtary  authorities  in  regard 
to  their  proceedings  for  the  restoration  of  peace  and 
good  order.  For  martial  law  is  a  lex  non  scripta,  and  '  is 
built  upon  no  settled  principles,  but  is  entirely  arbitrary 
in  its  discretion.  It  ought  not  therefore  to  be  permitted 
in  time  of  peace,  when  the  king's  courts  are  open  for 
all  persons  to  secure  justice  according  to  the  law  of  the 
land/  Nevertheless,  even  in  time  of  peace,  martial  law 
may  be  proclaimed  and  exercised  whenever  the  ordinary 
legal  authorities  are  unable  to  maintain  the  public  peace, 
and  suppress  violence  and  outrage;  and  it  may  be 
continued  in  force  until  the  disturbances  are  efiectually 
quelled,  and  peace  and  safety  restored."" 

But  ministers  of  the  crown,  through  whose  instru- 
iw?foTthe  mentality  resort  should  be  had  under  any  circumstances 
same.  to  martial  law,  are  responsible  to  Parhament  for  their 
conduct,  and  must  be  able  to  justify  the  necessity  for 
their  acts  under  penalty  of  censure,  removal  from  oflSce, 
or  impeachment,  if  it  should  prove  upon  investigation 
that  their  proceedings  had  been  uncalled  for  or  un- 
warrantably severe." 

In  1865,  a  royal  commission  was  appointed  to  enquire  into  the 
circnmstances  under  which  martial  law  was  proclaimed  by  Governor 
Eyre  upon  the  breaking  out  of  an  insurrection  in  the  island  of 
Jamaica.  In  consequence  of  the  report  of  this  commission.  Governor 
Eyre,  who  had  previously  been  suspended,  was  removed  from  office, 
on  account  of  his  having  sanctioned  an  excessive  and  unjustifiable 
severity  in  the  suppression  of  the  insurrection ;  although,  at  the 


Ministers 


Jamaica 
case. 


•"  Halo,  Hist.  Common  Law,  p.  34 ; 
and  see  Finlason  on  Martial  Law. 
Hans.  Deb.  vol.  clxxxiv.  p.  1067 

"  See  Hans.  Deb.  vol.  'dxxxiv.  pp. 
1808,  1803.  Fop  able  arguments  on 
the  constitutional  restrictions  upon 
the  crown  in  proclaiming  martial  law, 
see  the  Law  Magazine  for  Novem- 


ber 1861,  p.  170,  on  Martial  Law 
in  Australia ;  and  articles  on  the 
Jamaica  case,  in  The  Jurist,  for 
January  6,  April  7,  June  30,  July  21 
and  28. 1866.     And  see  the  evidence 

fiven   by  the  Attorney-General  for 
amaica,  in  papers  laid  before  Par- 
liament on  the  Jamaica  case  in  1806 
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same  time,  praise  was  awarded  to  him  for  the  skill,  promptitude, 
and  yigour,  he  had  manifested  during  its  early  stages  ;  to  the  exercise 
of  which  quahties  its  speedy  termination  was,  in  a  great  degree,  to 
be  attributed.  This  report  was  laid  before  Parliament ;  and  its  con- 
clusions met  with  general  approval.^ 

We  have  next  to  consider  the  prerogative  of  mercy,  preroga- 
which  is  a  pecuhar  attribute  of  royalty,  and  is  vested,  by  ^^^^^  ^^ 
statute,  in  the  Sovereign  of  England.^  All  criminal 
offences  are  either  against  the  queen's  peace  or  against 
her  crown  and  dignity.  She  is,  therefore,  the  proper 
person  to  prosecute  for  all  public  offences  and  breaches 
of  the  peace.  Hence  her  prerogative  of  pardon,  for  it 
is  reasonable  that  that  person  only  who  is  injured  should 
have  the  power  of  forgiving.  But  this,  like  every  other 
prerogative  of  the  British  crown,  is  held  in  trust  for  the 
welfare  of  the  people,  and  is  exercised  only  upon  the 
advice  of  responsible  ministers.  It  is,  moreover,  sub- 
ject to  the  control  of  Parliament,  which  has  more  than 
once  interfered  by  statute  to  limit  and  restrain  the  effects 
of  a  royal  pardon.  ** 

The  exercise  of  the  prerogative  of  pardon  is  strictly  is  confined 
confined  to  criminal  offences,  wherein  the  crown  is  a  ^6^^^*!*^ 
prosecutor,  and  does  not  extend  to  cases  of  private 
wrong.'  Hence  Parhament  has  no  right  to  address  the 
crown  for  the  release  of  a  prisoner  confined  in  gaol  on  a 
civil  suit,  or  for  contempt  of  court,  as  it  is  beyond  the 
power  of  the  crown  to  discharge  such  a  person.  Any 
such  application  by  Parliament  would  be  invoking  the 
exercise  of  an  unconstitutional  and  arbitrary  power,  in 
violation  of  law  and  order."  Undue  severity  in  cases 
of  this  description,  if  not  capable  of  being  redressed 
by  the  ordinary  legal  tribunals,  can  only  be  remedied 
by  a  special  Act  of  Parliament.* 

•  Keport  of  Jamaica  Com.  1866.  '  See  Ibid,    Bowyer,  Const.  Law, 

Hans.  Deb.  vol.  clxxxiv.  p.  1768.  p.  172.     Co3^  Inst.  615  n. 

'  Stat.  27  Henry  VIH.  c.  24.  And  •  Case  of  John  Thorogood,  Mirror 

see  C.  J.  Holt,  King  v.  Parsons,  1  of  Parlt.  1840,  pp.  4898,  4001,  4035, 

Showers,  283.  5008.  Broom^s  Leg.  Max.  4th  ed.  n.  65. 

'  Petersdorff.  Abridgment,  ed.  1864,  *  See  May,  Const.  Histt  vol.  ii. 

v(d..yi.  p.  43.  pp.  275-278. 
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i^yai  Until  a  very  recent  period,  all  royal  pardons  were 

granted  under  the  great  seal,  upon  the  advice  of  the 
Privy  Council.  In  compliance,  generally,  with  the  re- 
commendation of  the  judge  who  presided  at  the  trial, 
the  Privy  Council  assembled  to  deliberate  upon  the  case- 
Occasionally  discussions  arose  on  the  question  whether 
the  crown  should  be  advised  to  remit  the  sentence  or 
not,  in  which  the  king  himself  took  part.  But  since  the 
commencement  of  the  present  reign,  this  practice  has 
fallen  into  desuetude,  and  the  administration  of  the 
prerogative  of  mercy  has  devolved  upon  the  Secretary  of 
State  for  the  Home  Department,  who  is  considered  as 
being  directly  and  solely  responsible  for  the  same."  The 
agreement  of  the  Privy  Council  having  become  unne- 
cessary, this  body  is  no  longer  consulted;  but  the 
practice  is  now  regulated  by  the  Act  6  Geo.  IV.  c.  25, 
under  which  pardons,  whether  free  or  conditional,  may 
be  granted  by  a  warrant  under  the  sign-manual,  counter- 
signed by  a  Secretary  of  State,  without  the  necessity  for 
a  more  formal  instrument.""  Tims  the  Home  Office, 
which  was  originally  employed  as  a  medium  of  enquiry, 
for  the  information  of  the  Sovereign,  has  gradually  de- 
veloped into  a  court  of  review  in  all  criminal  cases. 
Although  it  should  rather  be  regarded  as  a  court  of  mercy 
than  as  a  court  of  appeal,  because  the  cases  wherein 
the  Secretary  of  State  sits  as  a  court  of  review  to  re-trj'^ 
the  prisoner,  and  to  set  aside  verdicts,  are  exceedingly 
rare.  For  the  most  part  the  facts  of  the  trial  are  not 
re-opened,  there  being  seldom  any  doubt  of  the  correct- 
ness of  the  verdict.  The  question  generally  is,  whether 
it  is  a  fit  case  for  the  interposition  of  the  prerogative  of 
mercy  as  a  matter  of  grace.  This  is  a  question  that 
no  mere  legal  tribunal  could  decide,  and  it  is  one  that 
suitably  belongs  to  the  crown,  acting  upon  the  advice 
of  a  responsible  minister  to  determine.'' 

"  Hans.  Deb.  vol.  clxxiv.  p.  1483.  Pardon. 

Ihid,  vol.  clxxv.   p.  262.     See  an  '  Pari.  Deb.  N.  S.  vol.  xii.  p.  1163. 

article  in  the  Westminster  Review,  *  Evidence  of  Sir  George  Grey, 

forApriM864;  on  the  Prerogative  of  Home  Secretary,  and  of  the  Eight 
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In  the  exercise  of  this  prerogative,  the  Secretary  of  Exercise  of 
State  is  called  upon  to  pay  regard  to  the  moral  aspect  of  gativ?^^ 
the  case,  as  contrasted  with  the  legal ;  and  he  is  also 
obhged  to  consider,  to  some  extent,  the  popular  feeling 
in  the  community  at  large.*  The  royal  prerogative  may 
be  exercised  more  than  once  in  reference  to  the  same 
case ;  thus,  where  a  person  has  been  sentenced  to  death 
for  a  capitiil  crime,  and  the  punishment  has  been  com- 
muted to  one  of  penal  servitude  for  life,  the  prerogative 
may  be  subsequently  interposed  for  the  mitigation  of  the 
sentence.  But  this  is  only  done  in  cases  of  an  exceptional 
character/ 

Whenever  the  crown  is  memorialised,  through  the 
Home  Secretary,  for  the  remission  of  a  capital  sentence, 
if  any  circumstances  are  stated  in  the  memorial  which 
ought  to  have  an  influence  upon  the  decision,  or  any  new 
facts  alleged,  apparently  in  favour  of  the  prisoner,  it  is 
invariably  sent  to  the  judge,  unaccompanied  by  any  ex- 
pression of  opinion,  for  his  report  thereon.  Frequently  the 
Home  Secretary  and  the  judge  confer  together  upon  the 
case.  Besides  which  the  Secretary  has  always  the  benefit 
of  the  ability  and  experience  of  the  permanent  Under- 
Secretary  of  State,  in  addition  to  any  other  information 
he  may  require  to  assist  him  in  finally  adjudicating  upon 
the  case.  With  this  aid,  he  is  in  a  position  to  assume 
ftdl  and  sole  responsibility  for  the  advice  he  may  tender 
to  the  Sovereign  in  every  such  instance ;  and  although 
dissatisfaction  is  occasionally  expressed  in  regard  to  the 
decisions  of  the  Hopae  Office  when  the  prerogative  of 
mercy  is  invoked,  the  current  of  enlightened  opinion  is 
decidedly  opposed  to  any  change  in  the  present  practice.' 

Lord  Brougham,  in  his  treatise  on  the  '  British  Constitu- 
tion,' dwells  at  considerable  length,  and  with  great  sagacity, 

Hon.  S.Walpole,  ex-Home  Secretary,  vol.  clxxir.  pp.  862,  886. 

before  the  Capital  Punishment  Com-  '  Hans.  Deb.  vol.  clxxxiv.  p.  463. 

mission,  in  1865.      See    Commons  *  See  the  summary  of  the  evidence 

Papers,  1866.  on  this  subject,  in  the  Report  of  the 

*  Lord  Chancellor,  and  others,  in  Commission  on  Capital  Punishment, 

debate  on  Hall's  case,  Hans.  Deb.  in  1865,  pp.  xviL-xix. 
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^i^         upon  the  principles  which  should  influence  the  executive 
on  Uiis       government  in  the  exercise  of  the  prerogative  of  pardoning 
ti7e?^"     ^^  commuting  the  sentences  of  criminals.     He  sums  up  his 
observations  with  the  following  weighty  words :  *  It  seems 
hardly  necessary  to  add  that  no  interference  of  parties  in- 
terested, politically  or  personally,  should  ever  be  permitted 
with  the  exercising  of  this  eminent  function  of  the  exe- 
cutive government.   Absolute  monarchies  offer  to  our  view 
no  more  hideous  features  than  this  gross  perversion  of 
justice.     Nor  do  popular  governments  present  a  less 
hateful  aspect  when  they  suffer  the  interference  of  the 
multitude,  either  by  violence,  or  through  the  press,  or  the 
debate,  or  any  other  channel  in  which  clamour  can  ope- 
rate, to  defeat  the  provisions  of  the  law/  * 
When  Par-      It  is  Only  Under  very  exceptional  and  extraordinary 
maTSfter-  circumstanccs  that  any  interference  by  either  House  of 
pose.         Parhament  with  the  exercise  of  this  prerogative  is  justi- 
fiable.    It  was  said  by  Macaulay,  that  *  he  would  rather 
entrust  it  to  the  hands  of  the  very  worst  ministry  that 
ever  held  oflSce  than  allow  it  to  be  exercised  under  the 
direction  of  the  very  best  House  of  Commons  ;  '**  and  by 
Sir  Eobert  Peel,  that  he  would  leave  this  prerogative  in 
the  hands  of  the  executive,  considering  that  it  was  the  right 
and  duty  of  the  House  to  interfere  only  *  if  there  be  a 
suspicion  that  justice  is  perverted  for  corrupt  purposes.'  *" 
But  while  direct  interference  with  the  discretion  of  the 
crown  in  the  exercise  of  the  pardoning  power  is  only 
warranted  in  extreme  cases  of  manifest  injustice,  it  is 
competent  for  Parliament  to  receive  .petitions  from  or  on 
behalf  of  criminak  under  sentence,  and,  if  suflScient  cause 
is  shown  to  justify  enquiry,  to  appoint  committees  for  that 
purpose.    A  Mr.  Palmer,  who  was  condemned  for  seditious 
practices,  by  the  High  Court  of  Justiciary,  in  Scotland,  in 
1794,  petitioned  the  House  of  Commons  complaining  of 


Brougham,  Bt  Con.  330-332.        *»  Hans.  Deb.  (3)  vol.  Ixxxiv.  p.  I 
•  Mirror  of  Pari.  1835,  p.  1581. 
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the  illegality  and  undue  severity  of  his  sentence.  The 
reception  of  his  petition  waa  at  first  opposed  by  Mr.  Pitt, 
as  being  irregular  and  unjustifiable,  but  after  an  adjourned 
debate  on  the  question,  it  was  agreed  to  without  a  division.** 
Since  then  no  objection  has  been  offered  to  the  reception 
of  petitions  from  or  on  behalf  of  prisoners  complaining  of 
their  sentences,  of  their  treatment  by  the  court,  or  in  prison, 
and  praying  relief,  or  for  the  remission  of  their  sentences.® 

It  has  not  been  unusual  for  enquiries  to  be  made  of  the  Enquines 
administration  in  Parliament  as  to  the  circumstances  at-  teP8?*°*** 
tending  the  imposition  or  remission  of  sentences  imposed 
either  at  the  assizes  or  by  local  criminal  courts  having 
summary  jurisdiction,  so  as  to  afford  the  ministry  an 
opportunity  of  explaining  erroneous  impressions  in  the 
public  mind.'  But  the  government  exercise  their  own 
discretion  as  to  whether  they  deem  it  expedient  to  reply 
to  such  questions  or  not.  On  one  occasion,  an  answer 
was  refused  to  be  given  to  a  question  of  this  kind,  because 
it  would  be  likely  to  lead  to  debate ;  and  because,  '  as  a 
general  principle,  it  would  be  inconvenient  and  unusual 
to  lay  before  the  House  the  grounds  on  which  that  dis- 
cretion proceeds  which  dictates  leniency  or  severity  on 
the  part  of  the  responsible  advisers  of  the  crown.'  ^ 

*  Pari.  Hist.  voL  xxx.  pp.  1449-  28, 1862,  enquiry  was  made  in  the 
1461 .  House  of  Lords  in  the  case  of  Watson 

*  See  Index  to  Public  Petitions^  and  others,  convicted  for  a  criminnl 
House  of  Commons;  and  see  the  oifence,  as  to  whether,  under  the 
proceedings  on  a  motion  for  an  Ad-  peculiar  circumstances  attending  it, 
dress  to  the  crown  for  the  removal  of  the  Home  Secretary  was  disposed  to 


a  state  prisoner  from  one  place  of  recommend  the  prisoners  to  the  royal 

confinement  to  another,  'wnere  he  clemency.    It  was  replied  that  the 

may  not  be  subjected  to  the  treatment  newspaper  report  of  the  trial  was  not 

which  he  now  endures.'    Mirror  of  strictly  correct,  and  that '  up  to  that 

ParL  1840,  p.  3534.  time  no  petition  on  behalf  of  those 

'  Mirror  of  Pari.  1836,  p.  2611 ;  men  had  oeen  received  by  the  Sec- 

iJwi.  1837-8,  p.  239.    Hans.  jDeb.  vol.  retary  of  State.'    Ibid.  vol.  clxvi. 

clxiii.  pp.  1824,   1326.      Rid.  vol.  p.  231.    On  April  24,  1863,  a  debate 

cbdv.  pp.  1734,  1824.  arose  in  the  House  of  Commons  on  a 

'  Mirror  of  Pari.  1840,  p.  1702.  motion  for  papers  touching  the  re- 

A  similar  reply  was  given  in  the  mission  of   the  sentence  of   Jessie 

House  of  Lords,  on  August  4, 1862,  Maclauchlan  for  the  Glasgow  murder, 

in  the  case  of  W.  Herdman.    Hans.  The  Home  Secretary  Sir  George  Grey 

Deb.  vol.  clzviii.  p.  1187.  On  March  was  willing  to  produce  the  papers, 


348 


THE  ROYAL  PREEOGATIVB 


Precedents 


Muir,  Pal- 
mer, and 
others. 


The  following  precedents  may  be  adduced  to  confirm 
and  illustrate  the  doctrine  above  set  forth. 

In  1794,  upon  the  conviction  of  Muir,  Palmer,  and  others,  for 
seditious  practices  in  Scotland,  under  a  law  peculiar  to  that  kingdom, 
and  which  was  more  stringent  than  the  English  law  on  the  same 
subject,  they  were  sentenced  to  transportation  for  fourteen  years. 
Their  case  was  warmly  espoused  by  the  Whig  party,  and  Lord 
Stanhope,  in  the  House  of  Lords,  moved  for  an  Address  to  the 
king,  representing  that  it  was  the  intention  of  the  House  to  proceed 
at  once  to  examine  into  the  circumstances  of  the  condemnation  and 
sentence,  and  praying  that  meanwhile  execution  of  the  sentence 
might  be  stayed.  This  motion  was  characterised  by  the  Lord 
Chancellor  and  other  law  lords  as  being  unprecedented  and  un- 
warrantable, an  improper  interference  with  the  course  of  criminal 
justice,  and  a  departure  from  the  constitutional  course  which  per- 
mitted persons  aggrieved  by  a  sentence  themselves  to  petition  the 
crown  for  redress.  The  motion  was  negatived  on  division,  the 
mover  alone  voting  for  it.**  Soon  afterwards,  the  question  was 
submitted  to  the  House  of  Commons,  by  Mr.  Adam,  a  learned  Scotch 
advocate,  who,  in  a  most  elaborate  speech,  attempted  to  prove  the 
illegality  of  the  trials,  and  contended  that  the  sentences  imposed  had 
been  unjustifiable  and  excessively  severe.  He  moved  for  various 
documents  in  support  of  his  allegations,  and  also  for  an  Address  to 
the  king,  in  which  he  recapitulated  his  reasons  for  regarding  the 
sentences  as  illegal  and  oppressive,  and  prayed  that,  in  consideration 
thereof,  his  Majesiy  would  be  graciously  pleased  to  exercise  the 
royal  prerogative  of  mercy  on  behalf  of  the  prisoners.  This  was 
opposed  by  the  ministry,  who  maintained  the  legality  and  propriety 
of  the  sentences,  and  defended  the  conduct  of  the  judges.  On 
division  the  motions  were  negatived  by  large  majorities.* 


hut  feared  that  thereby  '  a  danger- 
ous precedent  might  he  established.* 
He  added,  that  it  would  *  be  highly 
inconvenient  for  the  public  interest, 
if  this  House  is  to  become  a  court 
of  appeal  in  criminal  cases.'  Ibid. 
vol.  clxx.  p.  096.  The  motion  was 
withdrawn,  but  afterwards  the 
government  laid  the  papers  on  the 
table.  Commons  Papers,  1863,  vol. 
xlix.  pp.  266,  271,  403.  See  also 
Hans.  Deb.  vol.  clxxiv.  p.  1270. 

»>  Pari.  Hist.  vol.  xxx.  p.  1298. 

«  Ibid.  pp.  1486-1676.  Commons 
Journals,  vol.  xlix.  pp.  313-316.  In 
1840  a  case  occurred  of  a  similar  de- 
scription. Messrs  Frost,  Williams, 
and  JoneS;  having  been  convicted  of 


treason,  were  sentenced  to  trans- 
portation. It  was  contended  by  some 
that  the  law  had  been  strained  against 
the  prisoners,  and  that  they  were 
entitled  to  pardon,  as  an  act  of  right 
and  justice.  Accordingly  on  this 
ground,  and  irrespective  of  any  re- 
ference to  the  prerogative  of  mercy, 
the  House  of  Commons  was  moved 
to  address  the  crown  to  grant  them  a 
free  pardon.  This  view  was  declared, 
on  the  part  of  the  government,  to  be 
wholly  unfounded,  and  proof  was 
adduced  of  the  legality  of  the  sen- 
tence; whereupon  the  motion  was 
negatived  by  a  large  majority. — 
Mirror  of  Pari.  1840,  pp.  1687-1697. 
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On  July  11,  1820,  Lord  John  Bossell  moved  an  Address  to  the  Precedents 
king,  for  the  liberation  of  Sir  Monasseh  Lopez,  then  in  prison  under  Sir  M. 
sentence  of  the  Court  of  King's  Bench,  for  bribery  and  corruption,  l^P®^- 
at  the  suit  of  the  House  of  Commons.^  The  Home  Secretary  (Lord 
Castlereagh)  opposed  the  motion,  saying  that  *  whether  the  law  should 
have  its  execution  waa  the  peculiar  prerogative  of  the  crown,  and 
the  responsible  servants  of  the  crown  could  not  be  justified  in 
recommending  the  interposition  of  the  royal  mercy  upon  the  mere 
suggestion  of  that  House  (he  spoke  it  with  perfect  respect)  any 
more  than  upon  the  application  of  the  humblest  individual  of  the 
land/^  After  some  discussion  the  motion  was  withdrawn.  Never- 
theless, the  strong  expression  of  feeling  in  the  House  in  favour  of 
Lopez,  on  account  of  his  advanced  age,  and  the  extenuating  circum- 
stances attending  his  case,  led  to  the  mitigation  of  his  sentence,  and 
he  was  shortly  afterwards  released,  having  been  in  custody  only 
eight  months,  instead  of  the  two  years  for  which  he  was  condemned.* 

On  April  13,  1829,  the  Earl  of  Clancarty  moved  in  the  House  of  Lord 
Lords,  for  certain  documents  in  the  case  of  Mr.  Macdonnell,  who  had  Lieutenant 
been  sentenced  to  imprisonment  for  libel,  but  had  been  pardoned,  in  ^ 
the  king's  name,  by  the  Lord  Lieutenant  of  Ireland,  under  circum- 
stances which,  it  was  currently  reported,  did  not  warrant  any 
abridgment  of  his  term  of  imprisonment.  The  papers  asked  for 
would  explain  the  facts  of  the  case.  The  Duke  of  Wellington  (the 
Premier)  opposed  the  motion.  He  stated  that  cases  of  this  kind, 
though  not  entirely  exempt  from  the  inquisition  of  Parliament, 
ought  to  be  least  liable  to  enquiry  by  either  House  of  any  of  the 
royal  prerogatives  ;  that,  in  the  present  instance,  no  sufficient  par- 
liamentary ground  had  been  shown  to  warrant  the  House  in  de- 
parting from  its  *  usual  practice  and  principles  not  to  enquire  into 
the  exercise  of  this  branch  of  his  Majesty's  prerogative.'  The  Duke 
was  followed  by  the  Lord  Lieutenant  himself,  who  justified  his  con- 
duct towards  Mr.  Macdounell,  alleging  that  the  matter  had  been 
thoroughly  investigated  before  the  royal  clemency  had  been  extended 
to  him.     The  motion  for  papers  was  negatived  without  a  division.™ 

On  August  6,  1839,  Lord  Brougham  proposed,  in  the  House  of  Lord 
Lords,  some  resolutions  respecting  the  administration  of  criminal  ^^^' 
justice  in  Ireland,  more  particularly  in  respect   to  the  principles  solutions, 
which  should  guide  the  exercise  of  the  prerogative  of  mercy,  and 
declaring  the  mode  in  which   this  prerogative  ought  to  be  ad- 

J  Commons  Journals^  vol.  Ixxiv.  pardoned.   Papers  explanatory  of  the 

p.  590.  case  were  moved  for  in  the  House 

*  Pari.  Deb.  N.  S.  vol.  ii.  p.  371.  of  Commons,   and  granted  by  the 

*  Mirror  of  Pari.  1841,  p.  1894.  government,  but  no  further  proceed- 
"  Ibid.  1829,  p.  1256.     But  see  ings  were  had  thereon.     Pari.  Deb. 

the  case  of  Walter  Hall,  convicted    vol.  xxiii.  pp.  467,  934. 
of  murder  in  1812^  and  afterwards 
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Precedents  ministered.  NotwitliBtanding  the  opposition  of  goTemment,  these 
resolutions  were  agreed  to.  On  tiie  following  day,  Lord  John 
Russell  (the  Premier)  adverted  to  this  vote,  and  stated  that  the 
proposed  practice  in  the  mode  of  exercising  the  prerogative  of  mercy 
was  utterly  inconsistent  with  that  which  had  been  hitherto  pursued 
by  Secretaries  of  State  in  their  recommendations  to  the  crown,  and 
from  which  it  would  be  exceedingly  inconvenient  to  depart;  and 
that  it  was  not  his  intention  to  metke  any  alteration  whatever.  If, 
instead  of  resolutions,  a  Bill  had  been  passed,  then  of  course  he 
would  be  bound  to  obey  the  law.  Meanwhile  he  should  consider 
himself  justified  in  adhering  to  the  present  practice.*^  Accordingly 
upon  an  enquiry  being  made  of  the  ministry,  at  the  next  session, 
whether  a  certain  commutation  of  sentence  had  taken  place  in  con- 
formity with  principles  set  forth  in  the  aforesaid  resolutions,  thej 
declined  to  give  any  answer.  At  the  same  time  it  was  observed 
that,  if  a  formal  motion  were  made  on  the  subject,  the  government 
would  be  prepared  to  discuss  the  question.® 
Chartist  On  May  25,  1841,  Mr.  Duncombe  proposed  an  Address  to  the 

prisoners,  q^^^jj^  praying  her  to  take  into  her  merciful  consideration  the  cases 
of  all  persons  confined  in  England  and  Wales  for  political  offences  ; 
referring  specially  to  those  misguided  men  who  had  been  led  astray 
by  Chartist  leaders  (now  undergoing  sentence  of  banishment),  and 
were  suffering  the  penalties  of  the  law.  Viewing  the  object  of  the 
motion  to  be  an  attempt  to  obtain  from  the  crown,  through  the 
interposition  of  the  House  of  Commons,  a  remission  of  the  sen- 
tences of  these  prisoners,  Sir  Robert  Peel  (although  at  the  time  in 
Opposition)  strenuously  opposed  it.  He  urged  that  the  considera- 
tion of  such  cases  should  be  left  *  exclusively  with  the  crown  ; '  that 
the  government,  in  exercising  the  prerogative  of  mercy,  '  ought  not 
to  be  influenced  by  any  opinion  which  the  House  of  Commons  might 
express ; '  and  he  asserted  it  to  be  a  dangerous  precedent  for  the 
House  to  *  fetter  the  discretion  and  judgment  of  the  crown  by 
expressing  any  recommendation  on  such  subjects.'  Acting  on  this 
principle,  when  Secretary  of  State,  he  had  himself  resisted  a  motion 
for  an  Address  for  the  remission  of  the  remaining  term  of  Mr.  Hunt's 
imprisonment  in  Hchester  gaol ;  which  was  an  attempt  to  induce  the 
House  to  depart  from  that  which  had  been  its  unvaried  practice 
ever  since  the  Revolution,  namely,  that  nothing  but  *  circumstances 
of  an  overwhelming  nature  should  tempt  the  House  to  interfere 
with  this  most  important  prerogative.*  p  Lord  John  Russell  (the 
Colonial  Secretary)  also  opposed  the  motion,  and  pointed  out  the 
general  ill  effects  of  such  an  interference  on  the  part  of  the  House, 
although  admitting  that  there  might  be  exceptional  cases.     The 

"  Mirror  of  ParLia^O,  p.  4803.  p  Pari.  Deb.  N.  S.  vol.  vii.  p.  34. 

•>  Ibid.  1840,  pp.  1702, 1717. 
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motion  for  the  Address  was  negatiyed  by  the  casting  vote  of  the  Precedents 
Speaker,  who  stated  that  he  coiisidered  the  proposed  vote  was  an 
interference  with  the  royal  prerogative.** 

On  March  10, 1846,  Mr.  Duncombe  proposed  an  Address  to  the  Frost* 
Qneen,  that  she  would  be  graciously  pleased  to  consider  the  recent  ^j|l!*"^»» 
petitions  to  Parliament  in  favour  of  a  restoration  from  exile  of  the 
state  prisoners  fVost,  Williams,  and  Jones ;  but  Macaulay,  Sir 
Bobert  Peel,  Lord  John  Russell,  and  other  leading  statesmen,  while 
admitting  the  abstract  right  of  the  House  to  advise  as  to  the  exer- 
cise of  this  or  any  other  prerogative,  all  concurred  in  opposing  the 
motion,  as  being  of  a  dangerous  tendency,  and  a  departure  from 
the  rule  imposed  upon  themselves  by  the  discretion  of  former 
Houses  of  Commons,  of  non-interference  with  the  exercise  of  certain 
prerogatives,  which  should  be  lefb  to  the  unfettered  discretion  of  the 
crown.     The  Address  was  ne^tived  by  a  large  majority.*^ 

On  June  30,  1864,  it  was  moved,  in  the  House  of  Lords,  to  Lord 
resolve  that,  considering  the  extent  to  which  agrarian  outrages  pre-  Ij^^^^^Mnt 
vail  in  certain  counties  in  Ireland,  and  the  difficulty  which  exists  °  '^  *^  • 
in  obtaining  convictions  for  such  oiSences,  this  House  is  of  opinion 
that  the  power  of  the  Lord  Lieutenant  of  Ireland  to  remit  the  whole 
or  a  portion  of  the  sentences  of  persons  convicted  of  such  crimes 
should  be  exercised  with  greater  care  and  circumspection ;  and  this 
House  observes  with  regret  that  the  Lord  Lieutenant  ordered  the 
release  of  certain  prisoners  (therein  named)  under  sentence  for  an 
agrarian  offence,  upon  grounds  which  appear  to  be  insufficient.  The 
motion  was  opposed  by  the  government^  on  the  ground  that  nothing 
should  induce  the  House  to  agree  to  such  a  motion  unless  it  could 
be  distinctly  shown  *■  that  there  had  been  a  very  gross  want  of  dis- 
cretion in  the  administration  of  the  prerogative  of  mercy,  or  that 
the  person  exercising  it  had  been  influenced  by  some  corrupt 
motives.' '  The  sense  of  the  House  was  evidently  against  the 
motion,  and  it  was  withdrawn. 

In  1838,  however,  a  case  occurred  of  sufficient  gravity  and  im-  Thorn's 
portance  to  give  rise  to  discussions,  in  both  Houses  of  Parliament,  ^®°- 
aB  to  the  circumstances  under  which  the  prerogative  of  mercy  had 
been  exercised,  and  which  led  to  the  appointment  of  a  committee 
of  enquiry  by  the  House  of  Commons.  A  person  of  the  name  of 
Thom  had  been  convicted  of  perjury,  and  sentenced  to  transporta- 
tion for  six  years.  Shortly  after  conviction,  it  was  discovered  that 
he  was  insane ;  he  was  thereupon  transferred  to  a  lunatic  asylum, 

1  Mirror  of  Pari.  1841,  pp.  1894-  1836,  p.  1668;  and  the  case  of  the 

lOaS.    See  also  1839,  p.  1716.  Canadian  prisoners,  Hans.  Deb.   (3) 

'  Hans.  Deb.  (3)  vol.  Ixxxiv.  pp.  vol.  Ixvi.  p.  237. 

881--921.    See  also,  the  case  of  the  '  Hans.  Deb.  vol.  clzxvi.  p.  489. 
Dorchester  prisoners,  Mirror  of  Pari. 
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Precedents  where  he  Femained  four  years,  when  he  received  a  free  pardon,  and 
was  discharged.  Not  long  afterwards,  his  insanity  assumed  a  more 
violent  aspect,  and  he  became  concerned  in  a  riot,  which  led  to 
serious  loss  of  life,  he  himself  also  being  killed.  This  sad  catas- 
trophe was  brought  under  the  notice  of  Parliament,  and  documents 
explanatory  of  the  case  were  called  for  in  both  Houses.  A  motion 
for  the  appointment  of  a  committee  of  enquiry  into  the  circum- 
stances attending  the  discharge  of  Thom  was  submitted  to  the 
House  of  Commons,  the  mover  commenting  severely  upon  the 
conduct  of  the  Secretary  of  State  (Lord  John  Russell)  in  exer- 
cising the  prerogative  of  mercy  in  favour  of  such  a  dangerous  cha- 
racter. His  lordship  made  a  satisfactory  explanation,  but  acquiesced, 
on  the  part  of  government,  to  the  appointment  of  a  oonmiittee 
of  enquiry.'  The  conmiittee  reported  merely  the  minutes  of  evi- 
dence they  had  taken,  which  sufficed  to  acquit  the  government  of 
any  blame  in  the  transaction,  °  and  no  further  discussion  or  pro- 
ceedings took  place  in  the  matter. 

Preroga-  The  next  prerogative  which  claims  our  attention  is  that 
minister"- '  which  appertains  to  the  king  as  the  fountain  of  justice, 
ing  justice  gjjj  general  conservator  of  the  peace  of  the  realm.     So 

and  pre-  ^  ,  ^     , 

serving  the  far  as  the  maintenance  of  the  public  peace  is  concerned, 

^e!        ^^^  appointment  and  jurisdiction  of  oflScers  to  preserve 

the   same  are    principally  regulated  by  statutes,  which 

are  administered   under    the    general  supervision    and 

responsibility  of  the  Home  Secretary."" 

'  By  the  fountain  of  justice,  the  law  does  not  mean  the 
author  or  original,  but  only  the  distributor.  Justice  is 
not  derived  from  the  king,  as  from  his  free  gift,  but  he  is 
the  steward  of  the  public,  to  dispense  it  to  whom  it  is  due. 
He  is  not  the  spring,  but  the  reservoir,  from  whence  right 
and  equity  are  conducted  by  a  thousand  channels  to  every 
individual.*  It  is  an  undoubted  prerogative  of  the  crown 
to  erect  courts  of  judicature ;  nevertheless,  the  crown 
alone  cannot  erect  a  court,  or  enable  it  to  proceed,  other- 
wise than  according  to  the  common  law.     Thus  the  co- 


'  Mirror  of  Pari.  1838,  pp.  4562,  see  Knight's  Hist,  of  Eng.  vol.  viii. 

5117,  &c.  pp.  412-417. 

"  Sess.  Papers,  H.  of  C.  1837-8.        '  Cox,   Inst.   592 ;   and  see  post, 

vol.  xxiii.  p.  363.     For  a  circum-  Vol.  II.  c.  2,  On  the  Home  Secre- 

stantiftl  narrative  of  the  career  of  tary*8  Office. 
Thom,  alias  Sir  William  Courtenay, 
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operation  of  Parliament  is  indispensable  to  enable  the  Co-oper». 
crown  to  erect  a  court  of  civil  law,  a  court  of  equity,  or  Parifa- 
a  new  court  with  a  new  jurisdiction.''    Moreover,  the  J^^^i^ 
expense  attending  the  administration   of   justice   must 
necessarily  be  defrayed  out  of  moneys  which  have  been 
voted  by  Parliament.     When  any  new  courts  of  justice 
are  required,  it  is  usual  to  establish  them  by  statute,  so 
that  Parliament,  having  concurred  with  the  crown  as 
to  the  necessity  for  the  same,  are  morally  bound  to  ap- 
propriate the  needful  supplies  for  their  establishment  and 
support.* 

The  great  ftmction  of  Parliament  has  been  declared 
to  be  *  the  maintenance  of  the  law  and  the  redress  of 
grievances."^  In  an  official  report  from  the  pen  of 
Edmund  Burke,  that  eminent  and  philosophical  statesman 
claims  for  the  Commons  of  Great  Britain,  in  Parliament 
assembled,  that  it  is  *  one  of  their  principal  duties  and 
functions  to  be  observant  of  the  courts  of  justice,  and  to 
take  due  care  that  none  of  them,  from  the  lowest  to  the 
highest,  shall  pursue  new  courses  unknown  to  the  laws 
and  constitution  of  this  kingdom,  or  to  equity,  sound 
legal  policy,  or  substantial  justice.'  *  The  express  power 
which  is  given  to  the  two  Houses  of  Parliament  by 
the  Acts  12  &  13  Will.  m.  c.  2,  and  1  Geo.  HI.  c.  23  to  Proceed- 
address  the  crown  for  the  removal  of  judges  from  office,  a^nst 
who  are  othenvise  declared  to  be  irremovable,  points  in  ^^^^s^- 
like  manner  to  the  duty  that  devolves  upon  Parliament  to 
watch  the  course  of  the  administration  of  justice."  In 
the  words  of  Sir  Eobert  Peel,  Parliament '  has  not  only 
the  right  to  address  the  crown  for  the  removal  of  a  par- 
ticular judge,  but,  in  cases  of  misconduct,  it  has  the  right 


^  Bowyer,  Const.  Law,  pp.  170,  IV.  86. 

171,  496.  ■  Report  on   Lords'   Proceedings 

*  Hans.Deb.  vol.  clxi.  pp.  510-512;  on  Mr.  Hastings'  Trial.     Commons 

and  see  Smith's  Pari.  Rememb.  1861,  Journals,  vol.  xlix.  p.  517. 

p.  18.  ■  Smith's  Pari.  Kememb.  1860,  p. 

y  4  Inst.  0,  11.    Rot.  Pari.  1  Hen.  232. 
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of  exercising  a  superintending  control  over  the  manner 
in  which  they  discharge  their  duties,  and  to  institute 
enquiries  relative  thereto.'  ^  *  The  judges  of  the  land  act 
under  responsibility  ;  and  any  misconduct  of  which  they 
may  be  guilty  may  be  enquired  into,  and  animadverted 
upon,  by  either  House  of  Parliament/  * 

But  in  the  discharge  of  these  high  inquisitorial  functions, 
Parliament  has  prescribed  for  itself  certain  constitutional 
rules  and  limitations,  to  prevent  undue  encroachment 
upon  the  independence  of  the  judicial  office,  which  is  in 
itself  one  of  the  main  bulwarks  of  English  liberty.  And 
it  devolves  upon  the  advisers  of  the  crown,  as  those  who 
are  peculiarly  responsible  for  preserving  the  purity  of 
justice  inviolate,  to  guard  against  the  intrusion  of  party 
influences  in  any  proceedings  of  Parliament  in  matters 
affecting  the  administration  of  the  law. 

It  is,  in  the  first  place,  the  invariable  practice  of  Parlia- 
ment never  to  entertain  criminative  charges  against  any- 
one, except  upon  the  ground  of  some  distinct  and  definite 
basis.  The  charges  preferred  should  be  submitted  to  the 
consideration  of  the  House  in  writing,  whether  it  be  in- 
tended to  proceed  by  impeachment,  by  address  for  removal 
from  office,  or  by  committee,  to  enquire  into  the  alleged 
misconduct,  in  order  to  afford  full  and  sufficient  oppor- 


*  Ilans.  Deb.  (S)  voL  Ixvii.  p. 
1006.  See  the  disciisaionfl  in  botn 
nouses  of  Parliament  in  regard  to 
the  fitness  of  Chief  Justice  Lefroj  to 
continue  to  preside  over  the  Court  of 
Queen's  Bench  in  Ireland,  when  over 
ninety  years  of  age.  (Ibid,  vol. 
clxxxii.  p.  1629  ;  vol.  clxxxiii.  pp. 
363, 778.)  His  lordship  resigned  hia 
seat  on  the  bench  very  soon  after- 
wards, when  the  Derby  administration 
took  office.  (Ibid.  vol.  clxxxiv.  p.  835.) 

*  LordCnancellorCamnbell,  Hans. 
Deb.  vol.  clxiii.  p.  824.  See  informal 
discussions  in  the  House  of  Commons 
On  certain  expressions  used  by  an 
Irish  Judge  in  open  court.  (Mirror 
of  Pari  1833,  pp.  3025-3027,   and 


Hans.  Deb.  vol.  clxxviii.  p.  lOG.) 
Enquiry  respecting  the  language  and 
demeanour  of  a  Vice  Chancellor,  in 
open  court,  in  a  recent  case.  (Ilans. 
Deb.  vol.  clxxii.  p.  871.)  Enquiry 
respecting  the  undue  severity  of  cer- 
tain sentences  passed  by  the  Dy. 
Asst  Judge  of  the  Middlesex  Sessions. 
(Ibid,  voL  clxxv.  p.  1061.)  See  a 
debate  in  the  House  of  Lords,  on  May 
28,  1866,  in  regard  to  undue  seve- 
rity alleged  to  have  been  exercised 
by  the  local  government  of  Bombay 
towards  one  of  the  judges  of  the 
Court  of  Small  Causes  therein,  whose 
conduct  on  the  bench  had  been 
complained  of  by  a  solicitor  of  the 
court. 
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tunity  for  the  person  complained  of  to  meet  the  accusa- 
tions against  him.** 

It  is  also  highly  irregular  to  bring  into  discussion,  in  Matters 
either  House  of  Parliament,  any  matters,  whether  they  *"*^"^*<^* 
relate  to  civil  or  criminal  cases,  which  are  undergoing 
judicial  investigation,  or  are  about  to  be  submitted  to 
to  courts  of  law ;  as  it  leads  to  the  imputation  of  a  desire 
to  interfere  with  the  ordinary  course  of  justice.'  This 
observation  applies  with  additional  force  to  the  House  of 
Lords,  which,  being  itself  the  highest  court  of  judicature, 
should  carefully  refrain  from  prematurely  and  prejudicially 
discussing  the  merits  of  a  case  that  has  been  assigned,  by 
law,  to  the  consideration  of  another  tribunal/  If,  upon 
grounds  of  public  policy,  it  should  be  expedient  to  insti- 
tute a  debate  on  a  question  of  this  kind ;  the  House 
should  nevertheless  refrain  from  asking  for  papers  to  be 
laid  before  them,  in  any  case  that  is  waiting  for  trial  or 
undergoing  judicial  investigation.' 

Complaints  to  Parliament  in  respect  to  the  conduct  of  Conduct  of 
the  judiciary,  or  the  decisions  of  courts  of  justice,  should  ^^^^^  °°^ 
not  be  hghtly  entertained.     *  If  there  is  a  failure  in  the  }^^^^^7  ^ 

!•.  ./»../.  T  n*      •         impugnod. 

adnunistration  of  justice,  from  whatever  cause,  affectmg 
any  judge,  both  Houses  of  Parliament  may  address  the 
crown,  to  remove  that  judge  from  office.'  ^  But  it  has 
been  well  remarked,  by  Lord  Palmerston,  that  *  nothing 
could  be  more  injurious  to  the  administration  of  justice 
than  that  the  House  of  Commons  should  take  upon  itself 


*  Case  of  the  Bishop  of  Bath  and  Ibid.  vol.  dxz.  p.  700.  Parliament 
Wells.  1862.  Hans.  Deb.  vol.  cxxii.  cannot  constitutionally  entertain  mat- 
pp.  466,  613,  048-053.  Case  of  ters  which  come  within  the  province 
chief  Justice  Monahan.  Hans.  Deb.  of  a  jurj  to  determine.  Foster  and 
(H.  of  Lords)  June  10, 11,  and  13,  Finlason,  Nisi  Prius  Cases,  vol.  iii. 
1861 ;  and  again,  Ibid.  vol.  clxxviii.  p.  660,  n. 

p.  106  J  and  see  Mr.  Wynnes  obser-  '  Mirror  of   Pari.   1831,  p.  623. 

vations  in  Pari.  Deb.  N.  S.  voL  xiii  1831-2,  p.  1161. 

p.  1240.  «  Case  of  the  so-called 'Confederate 

•  Mirror  of  ParL  1831,  pp.  230,  Rams,'  Hans.  Deb.  vol.  clxxiii.  p. 
523.     Hans.  Deb.  vol.  clxiv.  p.  566;  066. 

vol.  clxv.  p.  136 ;  voh  clxvi.  p.  100.  **  Secretary    Sir    G.    Grey,    ibid. 

Case  of  the  seizure  of  the  'Alexandra,'  vol.  clxxxiii.  p.  703. 
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the  duties  of  a  court  of  review  of  the  proceedings  of  an 
ordinary  court  of  law ; '  it  should  only  interpose  in  cases 
*  of  such  gross  perversion  of  the  law,  either  by  intention, 
corruption,  or  incapacity,  as  make  it  necessary  for  tlie 
House  to  exercise  the  power  vested  in  it  of  advising  the 
crown  fot  the  removal  of  the  judge/ '  The  proper  pro- 
ceedings in  such  an  extreme  case  will  claim  our  con- 
sideration in  a  future  chapter. 

By  the  Act  26  Vict.  c.  29,  section  9,  the  duty  of  con- 
sidering a  report  from  an  election  committee  (when  the 
House  have  ordered  the  evidence  to  be  printed)  or  from 
a  royal  commission,  charging  certain  persons  with  bribery 
or  treating,  is  assigned  to  the  Attorney-General,  who  is 
empowered,  at  his  discretion,  to  institute  the  necessary 
proceedings  against  the  oflfending  parties.^  In  proceedings, 
in  cases  of  bribery,  and  other  misconduct  arising 
out  of  parliamentary  elections,  it  has  been  usual  for  tlie 
House  of  Commons  to  take  the  initiative,  and  to  order 
the  Attorney-General  to  prosecute  the  offenders.^  When 
that  officer  is  about  himself  to  institute  a  prosecution 
against  individuals  for  offences  against  the  purity  of 
election,  under  the  statute,  constitutional  usage  has  per- 
mitted the  House  to  interpose  with  an  address  to  the 
crown,  praying  that  such  a  prosecution  may  be  relin- 
quished.* But  in  other  cases,  where  there  is  ground  for 
believing,  from  investigations  of  parliamentary  committees, 
that  indictable  offences  have  been  committed,  the  initia- 
tive in  criminal  proceedings  should  be  left  to  the  execu- 
tive government."  And  even  in  matters  arising  out  of 
parliamentary  elections,  the  House  has  no  right '  to  con- 

^  Hans.  Deb.  vol.  czl.  p.  1561 ;  and 
see  Sir  R.  PeeFs  speeches  in  the 
case  of  Baron  Smithy  Mirror  of  ParL 
1834,  pp.  132, 312. 

J  See  Hans.  Deb.  voL  clxxi.  p. 
1048 ;  Ibid.  vol.  clxxxiii.  p.  1480. 

*  See  the  principles  which  should 
govern  the  House  in  ordering  such 
prosecutions,  as  laid  down  by  Mr. 
Wynn,  in  Mirror  of  Pari.  1841,  pp. 


I 


2277-2282  ;  and  see  Hans.  Deb.  vol. 
Ixiii.   pp.    819-843,    voL   cxxvi. 
1051.      Commons     Journals,     voj 
Ixxxvi.  p.  779. 

*  Hans.  Deb.  vol.  dviii.  pp.  1752- 
1756. 

"  Case  of  the  Directors,  &c.  of  tho 
West  Hartlepool  Harbour  and  Rail- 
way Company.  Hans.  Deb.  voL  clxxi. 
pp.  1204-1302. 
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stitute  itself  into  a  court  of  appeal  from  any  description 
of  judicial  authority/  or  to  interfere,  by  resolution,  with 
the  course  of  judicial  proceedings."  Otherwise,  it  would 
be  impossible  to  avoid  the  suspicion  that  the  adminis- 
tration of  justice  had  been  encroached  upon  for  political 
purposes. 

Parliament,  however,  has  a  right  to  demand  full  infor-  infoma- 
mation  upon  all  matters  aflfecting  the  administration  of  f^!^  b^efow 
justice,  and  papers  on  this  subject,  when  moved  for,  are  i*«^iia- 
usually  granted  as  a  matter  of  course ;  unless  the  appli- 
cation be  made  with  a  view  to  an  irregular  and  unconsti- 
tutional interference  with  the  ordinary  course  of  law.** 

But  it  is  not  the  practice  of  either  House  of  ParUament,  Confiden- 
as  a  general  rule,  to  ask  for  copies  of  legal  opinions  given  ^mmuni- 
by  the  law  officers  of  the  crown  to  the  executive  govern-  cations, 
vemment  (or  furnished  to  a  public  corporation  **),  nor  is 
it  customary  for  government  to  lay  them  before  Parha- 
ment  should  they  be  appUed  for."*     They  are  considered 
confidential  communications.'    The  like  rule  appUes  with 
respect  to  communications  between  law  officers  of  the 
crown  concerning  particular  trials ;  or  the  judge's  notes 
taken   at   a  trial ; "  or    coroners'  notes,  which,  as  they 
partake  of  a  judicial  character,  can  only  be  produced  with 
the  consent  of  the  officer  himself.*     Opinions  given  by 


»  Hans.  Deb.  vol.  clviiL  p.  1752 ;  '  See    a   case    in    which,   under 

vol.  cUx.  pp.  145,  201.  peculiar  circumstauces,  an    opinion 

•  Mirror  of  ParL  1837,  p.  2182.  was   presented    to  Parliament,  the 

Hans.  Deb.  vol.  clxv.  pp.  872,  543.  law  officer  himself  acquiescing  there- 

P  Hans.  Deb.  vol.  cii.  p.  1169.  in.    Mirror  of  Pari.  1831,  p.  2111, 

1  Mirror  of  Pari.  1830,  pp.  387,  and  see  Hans.  Deb.  vol.  clxxxiv.  p.  49. 

1877-1879 ;  1840,  p.  2120.     Hans.  It  is  not  even  usual  for  a  minister  to 

Deb.  vol.  Ltxiv.  p.  5w  j  Ibid.  vol.  clxi.  state  to  the  House  the  substance  of 

p.  542  5   Ibid.  voL  cbdx.  pp.  1328-  an  opinion  given  hj  the  crown  law 

1393.    A  sinular  doctrine  was  laid  officers ;  though  this  maj  be  done  at 

down  in  Lower  Canada,  as  appears  the  discretion  of  the  government 

bv  the  reply  of  his  Excy.  Governor  Hans.  Deb.  vol.  clxxii.  pp.  250,  434. 

Gfosford,  to  an  address  of  the  House  •  Mirror  of  Pari.  1880,  pp.  627, 

of  Assembly,  on  December  11,  1835,  1667-1688.    In  another  case,  how- 

for  copies  of  legal  opinions,  wherein  over,  copies  of  'judges'  notes*  were 

he  states  that  such  communications  ordered.    Ibid.  1834,  p.  1243 ;  but 

were  'confidential;'  and, '  except  in  see  Hans.  Deb.  vol.  clxxi.  p.  809. 

peculiar  cases,  should  be  held  sacied.'  *■  Mirror  of  Pari.  1841,  p.  2207. 
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judges  to  the  government  on  a  bill  pending  in  parliament 
ought  not  to  be  produced  for  the  purpose  of  influencing 
the  House  in  its  legislative  capacity,  or  to  form  the 
groundwork  of  legislative  enactment." 

The  duty  of  Parliament  in  reference  to  abuses  which 
may  occur  in  the  administration  of  justice,  will  receive 
Precedents  further  illustration  from  the  following  precedents. 

On  July  17, 1828,  Mr.  Hume  presented  to  the  House  of  Commons 
a  petition  complaining  of  abuses  in  tlie  Prerogative  Court,  and 
especially  of  the  misconduct  and  malversation  in  office  of  the  pre- 
siding judge.  He  went  into  a  detailed  account  of  the  alleged  abuses, 
and  concluded  by  remarking  that  it  was  doubtful  whether  the 
government  should  not  themselves  institute  an  enquiry  therein,  in 
preference  to  an  investigation  by  a  committee  of  the  House.  During 
the  debate  which  ensued,  it  was  shown  that  the  charges  in  the 
petition  were  destitute  of  foundation,  whereupon  the  motion  that 
the  petition  do  lie  on  the  table  was  negatived,^  On  the  following 
day,  upon  motion  of  Mr.  Hume,  a  return  of  the  amount  of  fees 
allowed  and  received  in  this  court,  during  certain  periods,  was 
ordered,  with  a  view  to  determine  the  existence  of  certain  of  the 
abuses  attributed  to  the  officers  of  the  court.'^ 

On  June  27,  1833,  a  petition  was  presented  to  the  House  of 
Gonmions  from  the  inhabitants  of  two  villages  near  London,  com- 
plaining of  the  employment  of  the  Metropolitan  Police  Force  as  spies, 
and  asking  protection  against  the  evUs  resulting  from  such  a 
practice.  The  petition  was  referred  to  a  select  committee,  which 
on  August  6  reported  to  the  House  three  resolutions,  declaring  that 
the  conduct  of  a  certain  policeman  named  Popay  had  been  deserving 
of  *  most  grave  and  decided  censure  ; '  also,  *  solemnly  deprecating 
any  approach  to  the  employment  of  spies,  in  the  ordinary  acceptation 
of  the  term,  as  a  practice  most  abhorrent  to  the  feelings  of  the 
people,  and  most  alien  to  the  spirit  of  the  constitution.'' 

On  February  13,  1834,  Mr.  Daniel  O'Connell  brought  before  the 
House  of  Conmions  a  complaint  against  Sir  William  Smith,  one  of 
the  barons  of  the  Court  of  Exchequer  in  Ireland,  for  *  neglect  of 
duty  as  a  judge,  and  for  the  introduction  of  political  topics  in  his 
charges  to  grand  juries.  In  proof  of  these  accusations,  he  quoted 
from  various  returns  on  the  table  of  the  House,  and  from  certain  of 
the  judge's  charges;  and  concluded  by  moving  that  a  select 
committee  be  appointed  to  enquire  into  the  conduct  of  Mr.  Baron 


Police 
Force. 


Baron 
Sm  ith. 


•  Mirror  of  Pari.  1833,  p.  2659. 
^  lUd.  1828,  pp.  2584-2597. 
^  Ibid.  p.  2623. 


*  Commons  Journals,  1833,  pp. 
637,  641.  Commons  PApere,  1833, 
vol.  xiii.  p.  401. 
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Smitli  in  respect  to  these  accnsations,  which  was  agreed  to.^  On  Precedents 
February  21,  however,  it  was  represented  to  the  House  that  a 
j>rimd  fade  case,  sufficient  to  justify  the  removal  of  Baron  Smith 
from  the  bench,  by  a  proceeding  under  the  statute,  had  not  been 
made  out :  and  that  Parliament  had  no  constitutional  right  to  in- 
stitute an  enquiry  into  the  conduct  of  a  judge  with  any  other  view 
than  that  of  addressing  the  crown,  under  the  provisions  of  the 
statute  for  his  removal ;  else  *  would  the  independence  of  the 
judicial  bench  be  a  mockery,  and  the  Act  of  1  Greo.  I.  no  better  than 
waste  paper.**  It  was  accordingly  moved,  that  the  order  for  the 
appointment  of  the  committee  be  discharged ;  which,  after  a  long 
debate,  was  concurred  in  by  the  House. 

On  March  23,  1841,  Lord  Mahon  submitted  to  the  House  of  Hulk 
Commons  a  resolution,  *  That  in  the  opinion  of  this  House  the  large  system, 
increase  in  the  number  of  convicts  to  be  permanently  confined  in 
the  hulks  of  Great  Britain,  although  sentenced  to  transportation,  in 
pursuance  of  the  minute  of  the  Secretary  of  State  for  the  Home 
Department,  dated  January  2,  1839  [which  declared,  That  convicts 
sentenced  to  seven  years'  transportation,  shall  be,  as  far  as  practic- 
able, employed  in  the  hulks  and  dockyards  at  home  and  at  Bermuda], 
is  highly  inexpedient.'  This  resolution  was  chiefly  intended  to 
restrain  an  *  undue  extension  of  the  prerogative  of  the  crown,'  which 
nevertheless  was  exercised  in  accordance  with  the  letter  of  the  law. 
The  Secretary  of  State  was  by  law  empowered,  at  his  discretion,  to 
retain  in  confinement  at  home  any  persons  who  might  be  sentenced 
to  transportation.  But  this  authority  had  been  confessedly  granted 
for  the  purpose  of  enabling  the  Secretary  to  *  distinguish  between 
particular  cases ;  that  in  cases  of  early  youth,  of  extreme  old  age, 
or  any  other  special  circumstances,  he  might  inflict  imprisonment 
at  home  upon  those  to  whose  oflences  the  law  had  affixed  the  punish- 
ment of  transportation.' »  Moreover,  the  hulk  system,  as  a  mode  of 
secondary  punishment,  had  proved  injurious  to  the  criminal,  and 
had  been  expressly  condemned  by  a  committee  of  the  House  of 
Lords  in  1836.  With  a  view  to  prevent  an  undue  extension  of  the 
hulk  system.  Lord  Mahon  asked  the  House  to  adopt  the  above 
resolution.  Li  reply.  Lord  John  Russell  (Colonial  Secretary) 
admitted  that  the  hulk  system  was  objectionable,  but  did  not  think 
it  advisable  that  the  House  should  come  to  any  resolution  on  the 
subject ;  he  therefore  moved  the  previous  question.  After  a  debate. 
Lord  Mahon  determined  to  press  his  motion,  when  it  was  carried, 
against  the  government,  by  a  majority  of  twenty-one.^  A  month 
afterwards,  Lord  John  Eussell  intimated  that  it  was  the  intention 


'  Mirror  of  Pari.  1834,  p.  123.  Deb.  toI.  clxxxii.  p.  1636. 

•  Ibid.    p.    304  J    and    see    Lord        ■  Mirror  of  Pari.  1841,  p.  969. 
Chelmsford's  observations  in  Hans.        ^  Ibid.  p.  982. 


260  THE  ROYAL  PREROGATiyB 

Precedent*  of  goTemment  to  oontiniie,  to  a  limited  extent,  the  transportatioii 
of  crimmals ;  and  to  establish  penitentiaries  for  criminals  retained 
in  this  country,  instead  of  sending  them  to  the  hnlks.®  It  was  sub- 
sequently stated,  in  the  House  of  Lords,  that  the  hulk  system  ha^l 
been  abandoned,  in  consequence  of  the  foregoing  resolution.*^ 
Baron  On  May  11,  1843,  Mr.  Duncombe  presented  to  the  House  of 

Gumey.  Commons  a  petition  from  W.  Jones,  a  prisoner  in  the  Leicester 
County  Gbol,  complaining  of  the  conduct  of  Baron  Gumey,  during 
his  trial  before  that  judge,  on  a  charge  of  sedition,  whereby  Jones 
alleged  that  he  had  been  deprived  of  an  opportunity  of  vindicating 
his  innocence  to  the  jury.  In  such  a  case  the  law  afforded  no 
remedy,  and  an  application  to  the  crown  for  a  remission  of  the 
sentence  had  been  unsuccessful.  Wherefore  Mr.  Duncombe  moved 
that  an  address  be  presented  to  her  Majesty,  to  be  pleased  to  take 
this  case  into  her  merciful  consideration.  In  reply,  the  Home 
Secretary  (Sir  James  Graham)  showed  that  there  was  no  sufficient 
ground  for  impugning  the  conduct  of  the  judge,  and  that  it  was 
inexpedient  for  the  House  to  advise  the  crown  in  regard  to  the 
exercise  of  its  prerogative  of  mercy,  *  unless  circumstances  strongly 
warranted  the  adoption  of  such  a  course.'  After  some  further 
debate,  the  motion  was  withdrawn.^ 
Irish  On  February  28,  1856,  a  motion  was   made  in  the  House  of 

Judge.  Commons  for  a  copy  of  a  judgment  recently  delivered  in  an  Irish 
court  of  law,  and  papers  showing  further  proceedings  consequent 
thereupon.  The  mover  alleged  that  the  judge  had  manifested  in- 
capacity at  this  trial,  which  had  led  to  grievous  consequences  to  the 
parties  interested  therein.  In  reply.  Lord  Palmerston  denied  that 
there  had  been  any  abuse  in  the  administration  of  the  law  in  this 
case,  which  could  justify  interference  on  the  part  of  Parliament. 
He  stated  that  the  judgment  complained  of  had  been  confirmed  by 
a  superior  court,  and  '  was  at  this  moment  the  subject  of  a  judicial 
proceeding  pending  in  the  highest  court  of  appeal.'  The  question 
was  negatived,  without  a  division.' 
The  The  point  involved  in  the  preceding  case  had  already  been  de- 

Deacles.       cided  by  the  House  of  Commons  in  the  case  of  the  Deacles,  in  1831. 
These  parties  had  a  grievance  against  a  magistrate,  which  had  been 


«  Mirror  of  Pari.  1841,  p.  1286.  sentence  ,  as  fully  discussed,  upon  a 

*  Hans.  Deb.  vol.  clxix.  p.   869 ;  motion  for  an  address  to  the  crown 

and  see  a  debate  in  the  Ilouse  of  to  enforce  the  existing  law  against 

Commons,  on  .March    9,  1863,  on  criminals.  Aftera lengSiy discussion, 

Transportation  and  Penal  Servitude,  the  motion  was  withdrawn, 

wherein  the  manner  in  which   the  •  Hans.   Deb.   (3)   voL   Ixix.   pp. 

Home  Secretary  had   exorcised   the  189-206. 

discretion,  vested  in  him  under  cer-  '  Ibid.  Case  of  Talbot  v,  Talbot 

tain  Acts  of  Parliament,  of  granting  Ilnns.  Deb.  vol.  cxl.  pp.  1661-1561. 
tickets  of  leave  to  criminals  under 
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sabmittcd  to  the  examination  of  a  court  of  law.  The  decision  of  precedents 
the  ccurt  was  adverse  to  the  Deacles ;  whereupon  thej  petitioned 
the  House  of  Commons  for  the  appointment  of  a  committee  to  in- 
vestigate their  complaint.  Although  both  parties  were  desirous  of 
a  parliamentary  enquiry,  the  House  reused  to  grant  the  committee, 
on  the  ground  that  it  was  not  according  to  usage  to  enquire  into 
a  matter  which  had  already  undergone  judicial  examination,  and 
could  be  submitted,  on  appeal,  to  a  higher  court.c^ 

On  May  6,  1844,  a  motion  was  made  in  the  House  of  Lords  to  irif^h 
condemn  the  appointment  of  a  certain  person  to  the  office  of  stipen-  magis- 
diary  magistrate  in  Ireland,  on  account  of  his  having  published  *™^*' 
intemperate  and  extreme  opinions  upon  public  political  questions. 
This  motion  was  regarded  as  a  censure  upon  the  Lord  Lieutenant, 
for  having  made  this  appointment,  and  upon  the  imperial  govern- 
ment for  having  acquiesced  therein.     But  the  charge  of  unfitness 
for  office  not  having  been  substantiated,  the  motion  was  negatived 
without  a  division. 

On  July  16,  1844,  a  motion  was  made,  in  the  House  of  Lords, 
for  copies  of  memorials  addressed  to  the  Irish  government,  recom- 
mending the  restoration  of  Mr.  Alexander  O'Driscoll  to  the  com- 
mission of  the  peace,  who  had  been  dismissed  there&om  on  account 
of  violent  and  unbecoming  conduct,  and  yet,  within  six  months 
afterwards,  had  been  reinstated.  At  first,  the  government  opposed 
this  motion,  defending  the  right  of  the  Irish  Lord  Chancellor  to  act 
as  he  had  done  in  this  case ;  but  on  hearing  the  facts  elicited  in 
debate,  in  proof  of  Mr.  O'Driscoll's  unfitness  for  office,  acquiesced 
in  the  motion  for  papers.  No  ftirther  proceedings,  however,  took 
place  in  the  House  of  Lords,  in  reference  to  this  appointment ;  but 
on  July  23,  a  motion  was  made  in  the  House  of  Conmions,  for  an 
address  to  her  Majesty,  praying  for  the  removal  of  Mr.  O'Driscoll 
from  the  Conmiission  of  the  Peace.  In  reply,  the  government 
admitted  that  this  subject  '  was  a  very  proper  one  for  the  House  to 
consider ; '  and  that  '  there  might  be  circumstances  in  which  it 
would  bo  the  duty  of  the  House  to  address  her  Majesty  to  remove 
a  magistrate  from  the  Commission  of  the  Peace,'  but  the  Irish 
Secretary  said,  '  he  thought  that  when  a  member  called  upon  the 
House  thus  to  interfere  with  the  prerogative  of  the  crown,  exercised 
by  its  highest  law  officer,  he  ought  to  be  prepared  to  show  that  the 
power  had  been  exercised  either  corruptly  or  mischievously.'  After 
some  farther  debate,  the  motion  was  negatived.^  Having  soon 
afterwards  again  misconducted  himself,  further  enquiry  was  insti- 

»  Mirror  of  Pari.  1831,  pp.  2213,  Riots,  in  1819 ;  which,  for  a  similar 

2344,  2463 ;  see  also  the  aebate  on  reason,  was  opposed  by  government, 

Mr.    Hunt's  motion  on  March  15,  and  negatived. 
1832,  for  a  committee   to  enquire        ^  Hans.  Deb.  voL  Ixxvi.  pp.  1318- 

into  the  loss  of  life  at  the  Manchester  1320. 
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Precedents  tuted  by  the  Lord  Chancellor  of  Ireland  into  Mr.  O'DriscoU's  con- 
duct, which  led  to  his  final  dismissal  from  the  magistracy.^ 

In  18G1,  a  case  occurred  in  reference  to  an  Irish  magistrate, 
which  gave  rise  to  much  discussion  out  of  the  walls  of  Parliament, 
IHsh  and  which  strikingly  exemplifies  the  limits  of  parliajnentary  inter- 

rnagiB-  ference  in  matters  affecting  legal  rights.  Mr.  Adair,  an  Irish  land- 
lord, and  a  magistrate  for  the  county  of  Donegal,  evicted  a  number 
of  tenants  ^m  his  estate,  in  punishment  for  the  murder  of  his 
steward,  being  unable  to  discover  the  perpetrator  of  the  deed.  The 
attention  of  the  Irish  government  having  been  directed  to  this  high- 
handed proceeding,  a  correspondence  ensued  with  Mr.  Adair,  in 
which  he  defended  the  course  he  had  pursued,  in  the  interests  of 
life  and  property,  denying  that  he  had  done  anything  that  could  not 
be  justified.  The  government  remonstrated  with  him  for  what  he 
had  done,  but  admitted  that  he  had  not  transgressed  the  limits  of 
the  law,  or  exceeded  his  rights  as  a  landlord.  The  case  excited  a 
strong  feeling  of  indignation  throughout  Ireland,  and  great  sym- 
pathy for  the  suffering  tenantry.  During  the  progress  of  these 
events,  the  attention  of  the  House  of  Conmions  was  called  to  the 
subject,  on  two  occasions,  by  enquiries  of  the  ministry  as  to  whether 
they  were  cognizant  of  what  had  occurred,  and  whether  they 
intended  to  recommend  the  removal  of  Mr.  Adair  from  the  Com- 
mission of  the  Peace.  To  this  the  government  replied,  that  while 
they  had  not  hesitated  to  express  to  Mr.  Adair  their  disapproval  of 
his  conduct^  they  did  not  feel  justified  in  removing  him  from  the 
magistracy,  as  he  had  not  exceeded  his  legal  rights.J  Not  satisfied 
with  this  explanation,  a  motion  was  made  on  June  24,  in  the  House 
of  Commons,  for  an  address  to  the  queen,  for  an  enquiry  into  the 
conduct  of  Mr.  Adair,  in  reference  to  these  transactions,  *  with  a 
view  to  consider  whether  it  is  fitting  he  should  continue  to  hold  her 
Majesty's  commission.*  The  government  opposed  the  motion 
(waiving  the  '  technical  plea  that  it  was  beyond  the  province  of  the 
House  *)  on  the  ground  that  nothing  had  occurred  which  would 
justify  the  exercise  of  the  prerogative  in  the  disndissal  of  Mr.  Adair 
from  the  magistracy;  and  the  question  was  negatived,*^  A  few 
days  afterwards  another  member  moved  to  resolve  *  that  it  is  expe- 
dient that  a  full  and  efficient  enquiry  should  be  instituted  into  all  the 
circumstances  attending  these   transactions.'      Lord  Palmerston, 

*  Hans.  Deb.  voL  Ixxx.  pp.  827, 867,  of  the  county  of  Mayo.    The  govem- 

1106.     See  also  a  discussion  in  the  ment  defended  the  conduct  of  the 

House  of  Commons,  on  February  26,  Irish  authorities,  but  agreed  to  the 

16yi5,on  a  motion  for  papers  respecting  production  of  the  papers,  that  the 


the  dismissal  of  Lord  Lucan  from  the  facts  might  be  fully  Known. 

Commission  of  the  Peace,  and  his  J  Ihid.  vol.  clxii.  pp.  523,  845. 

subsequent  restoration  thereto,  and  *  Ibid,  voL  clxiii.  p.  1513. 
appointment  to  the  lord-lieutenancy 
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however,  while  admitidng  that  it  was  right  to  discuss  the  matter,  in  Precedents 
order  to  elicit  the  opinions  of  the  House  upon  the  case,  resisted  the 
motion,  as  being  an  attempt  to  induce  the  House  to  exercise  its 
powers  in  a  manner  not  justified  by  constitutional  principles.  He 
asserted  that  *■  it  would  be  a  most  dangerous  and  outrageous  abuse  of 
the  power  of  the  House  if  it  interfered  with  the  private  transac- 
tions of  any  individuals,  within  the  limits  of  their  legal  rights.  K 
they  have  done  anything  beyond  the  limits  of  the  law ;  if,  from  any  . 
motives  whatever,  they  may  have  exceeded  their  power,  the  law 
itself  will  correct  the  evil.  But  it  is  not  necessary  for  this  House 
to  interfere  unless  the  government  has  had  a  duty  to  perform,  and 
has  neglected  to  perform  it.*  ^  On  division,  the  motion  was  nega- 
tived by  a  large  majority.  Undeterred  by  this  defeat,  the  general 
question  was  soon  afterwards  revived,  in  a  different  shape.  On 
July  5,  it  was  moved  that  a  committee  be  appointed  to  enquire  into 
the  causes  and  circumstances  of  certain  evictions  which  had  lately 
taken  place  in  another  part  of  Ireland.  These  evictions,  unlike 
those  at  Derryvei^h,  had  not  resulted  from  a  suspicion  of  Bibbonism, 
but  were  apparently  owing  to  religious  dissensions ;  it  being 
alleged,  on  the  one  hand,  that  they  had  all  occurred  because  the 
tenants  refused  to  send  their  children  to  the  Protestant  schools, 
while  by  others  this  statement  was  denied  upon  oath.  The  Chief 
Secretary  for  Ireland  opposed  the  motion,  on  general  principles, 
without  entering  into  particulars  concerning  it.  He  remarked  that 
every  argument  that  had  been  urged  against  the  interference  of  the 
House  in  the  Derryveagh  case,  was  still  more  applicable  to  the 
present.  *  Such  an  enquiry  would  be  wholly  without  profit ;  it  would 
not  tend  to  elevate  the  character  of  the  House ;  but  it  would  make 
the  House  for  the  first  time  usurp  the  functions  of  the  tribunals  in 
a  way  that  had  undoubtedly  never  been  done  before.  The  powers  of 
this  House  are  without  limit ;  but  they  are  limited  by  our  own 
sense  of  discretion,  and  guided  by  the  precedents  of  former  gene- 
rations, and  I  believe  that  no  precedent  can  be  produced  of  the 
House  having  acted  in  a  manner  so  contrary  to  its  functions,  and 
so  inconsistent  with  its  prudence.*  Whereupon,  without  further 
debate,  the  question  was  negatived.™ 

On  June  20, 1862,  a  motion  was  made  in  the  House  of  Commons  Jurozs. 
for  the  appointment  of  a  committee  to  enquire  into  certain  irregu- 
larities concerning  jurors  at  the  last  assizes  at  Tyrone.  The  govern- 
ment admitted  that  the  conduct  of  the  high  sheriff  had  been  blam- 
able,  but  did  not  think  that  a  sufficient  case  had  been  made  out  to 
j  ustify  the  proposed  enquiry .   The  question  was  accordingly  negatived . 

On  Jane  15,  1866,  it  was  moved  to  resolve,  that  the  treatment  of 
prisoners  in  the  Limerick  gaol,  under  the  Habeas  Corpus  Suspension 

»  Hans.  Deb.  vol.  clxiv.  pp.  243-252.  -  Ibid.  pp.  413-436. 
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(Ireland)  Act,  has  been  nnnecessarilj  severe  and  nnconstitutional ; 
and  that  it  is  the  duty  of  the  government  to  prevent  the  continnance 
of  the  same.  After  explanations  offered  by  the  Chief  Secretary  for 
Ireland,  which  were  deemed  satisfactory  by  the  House,  the  motion 
was  withdrawn.** 

Erroneous  In  the  administration  of  justice  it  is  unavoidable  but 
tkw^r  •  ^^^^  erroneous  convictions  will  sometimes  occur,  and  that 
circumstances  afterwards  brought  to  light  will  prove  that 
an  innocent  person  has  been  unfortunately  condemned. 
While  the  government  are  bound  to  afford  every  facility 
to  enable  one  who  has  thus  unjustly  suffered  to  re-establish 
his  innocence,  the  principle  has  never  been  acknowledged 
that  such  persons  are  entitled  to  claim  pecuniary  compen- 
sation, either  from  the  government  or  from  Parliament. 

Of  Mr.  W.  In  1858,  however,  a  case  occurred  of  extraordinary  hardship.  A 
H.  Barber.  Mr.  W.  H.  Barber  was  convicted  of  forgery,  and  transported  to 
Norfolk  Island,  where,  it  appears,  he  was  subjected  te  peculiar 
indignities  by  the  authorities.  It  was  afterwards  proved  that  he 
was  wholly  innocent  of  the  charges  brought  against  him  and  he 
was  released.  He  then  petitioned  the  House  of  Commons,  setting 
forth  his  sufferings,  and  soliciting  redress.  On  June  15,  1858,  with 
the  consent  of  the  crown,  this  petition  was  referred  te  a  select 
committee,  'to  consider  and  report  whether  any,  and  what  steps 
should  be  taken  in  reference  thereto.'  The  committee  unanimously 
agreed  that  every  allegation  in  the  petition  was  true,  and  that  Mr. 
Barber  had  endured  incredible  hardships  and  persecutions,  which 
entitled  him  to  the  fisivourable  consideration  of  the  government. 
Whereupon  a  sum  of  5,000Z.  was  included  in  the  estimates  as  a 
compensation  to  this  gentleman.  Shortly  afterwards,  a  change  of 
ministry  ensued ;  but  the  new  administration  retained  this  item  in 
the  estimates,  in  deference  to  the  judgment  of  their  predecessors  in 
office,  and  the  money  was  voted  by  Parliament.  This  amount,  how- 
ever, did  not  satisfy  Mr.  Barber.  He  considered  himself  entitled  to 
a  Airther  sum  of  3,700Z.,  to  indemnify  him  for  his  personal  expenses 
in  proving  his  innocence  before  the  courts  of  law,  and  in  regaining 
his  original  position.  Accordingly,  on  June  11,  1861,  the  member 
who  formerly  introduced  the  matter  to  the  notice  of  the  House  of 
Commons,  submitted  another  motion,  to  declare  that  the  strong 
claims  of  Mr.  Barber  to  the  favourable  consideration  of  the  crown, 
referred  to  in  the  aforesaid  report  of  the  committee  in  1858,  have 
not  been  satisfied ;  and  that  the  circumstances  set  forth  in  a  recent 
petition  from  himself  to  the  House  of  Commons  are  entitled  to  the 

"  Hans.  Deb.  vol.  cbuxiv.  p.  404. 
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coiisideration  of  the  goTemment.  Bat  the  Home  Secretary  (Sir 
George  Grej)  opposed  the  motion,  on  the  ground  that  Parliament 
was  not  bound  to  award  pecuniary  compensation  to  persons  who 
had  been  improperly  convicted ;  and  that  it  was  only  the  exceptional 
circumstances  of  Mr.  Barber's  case  which  had  induced  the  govern- 
ment to  consent  to  the  grant  already  made  to  him,  and  which  was 
sufficient  to  cover  every  reasonable  demand  he  had  against  the 
public.     The  question  was  accordingly  negatived.^ 

On  Apnl  28,  1863,  a  petition  was  presented  to  the  House  of  Erroneons 
Commons  by  Mr.  W.  Bewicke,  representing  the  loss  and  injury  he  conviction 
had  sustained  in  consequence  of  having  been  tried  and  convicted  of  Bewicke. 
firing  a  loaded  pistol  at  four  shenff's  officers,  with  intent  to  kill  or 
do  bodily  harm,  and  sentenced  to  four  years'  imprisonment.  His 
accusers  were  afterwards  found  guilty  of  having  conspired  falsely  to 
charge  Mr.  Bewicke  with  the  crime ;  whereupon  he  received  the 
queen's  pardon.  But  meanwhile  his  property  had  become  forfeited, 
as  that  of  a  felon,  and  had  been  sold  by  auction.  The  net  produce 
of  the  sale  was  afterwards  paid  over  to  him,  but  Mr.  Bewicke's  loss 
on  the  property  had  been  very  considerable,  and  he  had  also  been 
at  great  expense  in  prosecuting  and  bringing  to  justice  his  false 
accusers.  He  therefore  prayed  the  House  to  grant  him  relief  and 
compensation.  On  July  21,  Mr.  H.  Berkeley  moved,  that  in  the 
opinion  of  the  House,  the  grievances  suffered  by  Mr.  Bewicke  are 
such  as  entitle  him  to  the  consideration  of  government.  The  Home 
Secretary  (Sir  Greorge  Grey)  opposed  the  motion.  He  admitted 
that  it  was  a  case  deserving  of  commiseration,  but  the  law  provided 
no  means  of  indemnity,  and  it  would  be  an  injurious  precedent  to 
vote  compensation  from  the  public  purse.  On  division,  the  motion 
was  negatived  by  a  majority  of  two.P  On  April  29,  1864,  Mr. 
Berkeley  moved  for  a  committee  to  consider  of  an  address  to  the 
queen,  praying  her  to  direct  adequate  compensation  to  be  made  to 
Mr.  Bewicke  for  his  sufferings  and  losses,  and  declaring  that  the 
House  would  make  good  the  same.  The  Home  Secretary  and 
Attorney-General  resisted  the  motion,  but  expressed  the  willingness 
of  government  to  agree  to  the  appointment  of  a  select  committee  to 
enquire  into  the  special  circumstances  of  the  case,  and  as  to  whether 
Mr,  Bewicke  sustained  much  loss  by  the  sale  of  his  property  at 
auction.  After  a  division,  in  favour  of  the  main  motion,  a  committee 
of  enquiry  into  the  allegations  of  the  petition  presented  in  1863  was 
appointed.  On  June  17,  the  committee  reported  their  opinion  that 
Mr.  Bewicke  was  not  entitled  to  any  compensation,  having  failed 
to  prove  that  there  had  been  a  miscarriage  of  justice  in  his  case, 


•  Hans.  Deb.  vol.  clxiii.  pp.  944-        p  Ibid.  vol.  clxxii.  p.  1175;  and 
952.  see  Smith's  Pari.  Hem.  1863,  p.  160. 
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through  the  default  of  the  persons  charged  with  the  administration 
of  the  law.  They  also  declared  their  inability  to  accede  to  the  pro- 
position, that  persons  who  have  been  convicted  in  dae  course  of  law 
by  evidence  subsequently  proved  to  be  false  are  entitled  to  com- 
pensation out  of  the  public  purse.  But  in  view  of  the  loss  sustained 
by  the  sale  of  his  property,  under  forfeiture,  they  ventured  to 
suggest,  for  the  favourable  consideration  of  the  crown,  whether  the 
full  value  of  such  property  at  the  time  of  forfeiture  should  not  be 
restored  to  Mr.  Bewicke,  minus  the  net  produce  of  the  sale  already 
paid  over  to  him.^ 

The  next  branch  of  the  royal  prerogative  to  which  our 
attention  will  be  directed  is  that  which  regards  the  sove- 
reign as  the  fountain  of  honour. 

Presuming  that  none  can  judge  so  well  of  the  merits 
and  services  of  the  subjects  of  the  realm  as  the  crown 
itself,  by  whom  they  are  employed,  the  law  has  entrusted 
to  the  king  the  sole  power  of  conferring  dignities  and 
honours,  or  otherwise  rewarding  his  faithful  servants  ;  in 
confidence  that  he  will  make  use  of  the  same  in  behalf  of 
none  but  those  who  deserve  distinction  or  reward/  But 
this  prerogative,  like  every  other  function  of  royalty,  is 
exercised  upon  the  advice  of  responsible  ministers. 

No  interference  with  this  prerogative  by  either  House 
of  Parliament  should  ordinarily  take  place,  for  the  obvious 
reason  that  if  it  were  understood  that  the  goodwill  and 
recommendation  of  Parliament  was  the  road  to  honorary 
distinction,  there  would  be  an  end  to  all  true  responsibility  ; 
and  the  favour  of  private  members  would  be  sought  after 
instead  of  the  approbation  of  the  crown.' 

Nevertheless,  exceptional  cases  may  arise,  and  have 
arisen,  to  justify  the  Houses  of  Parliament  in  approaching 
the  sovereign  with  their  advice  and  recommendations  in 
regard  to  the  exercise  of  this  prerogative,  and  on  behalf 
of  meritorious  public  servants,  whose  claim  to  the  favour 
of  the  crown  had  been  either  overlooked  or  disregarded. 


<»  Commons  Papers,  1864,  vol.  v. 
p.  547. 


'  Bowyer,  Const.  Law,  p.  174. 
•  Hans.  Deb.  vol.  czxzix.  p.  1532. 
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Thus,  on  June  3, 1845,  Mr.  Home  moved  an  address  to  the  queen,  Precedenta 
that  she  would  be  pleased  to  grant  such  a  pension  as  she  should 
think  proper  to  the  right  hon.  Sir  Henry  Pottinger,  as  a  reward 
for  his  eminent  public  services,  especially  in  China.  The  premier 
(Sir  Robert  Peel)  deprecated  the  interference  of  the  House  in  this 
matter,  and  said  it  was  a  question  '  whether  the  House  should  make 
a  precedent  of  a  special  grant,  usurping  the  prerogative  of  the  crown 
to  reward  public  servants.'  Considering,  however,  the  peculiarly 
exceptional  circumstances  of  the  case,  he  stated  that  he  would  not 
oppose  the  motion,  but  would  take  upon  himself  to  advise  her 
Majesty  to  make  a  suitable  provision  for  this  distinguished  man. 
Whereupon  the  resolution  was  agreed  to,  nem,  con} 

And,  in  1857,  the  government  having  been  tardy  in  recognising 
the  value  of  the  public  services  of  Sir  John  M*Neil  and  Colonel 
TuUpch,  upon  a  commission  of  enquiry  into  the  state  of  the  army  in 
the  Crimea,  and  having  tendered  to  them  an  inadequate  reward,  the 
House  of  Commons  passed  an  address,  '  praying  that  some  especial 
mark  of  approbation  might  be  conferred  upon  them  *  by  the  crown, 
in  consideration  of  their  able  services  on  that  occasion.  The 
ministry  yielded  to  the  general  wish  of  the  House,  did  not  oppose 
the  address,  and  advised  a  favourable  reply  to  it." 

On  June  16,  1865,  Mr.  Hanbury  Tracy  called  the  attention  of  the 
House  to  the  dissatisfaction  prevailing  in  military  circles,  in  regard 
to  recent  appointments  to  and  promotions  in  the  Order  of  the  Bath, 
upon  a  motion  for  a  copy  of  any  reg^ulations  altering  the  constitu^ 
tion  of  the  order.  After  a  short  debate,  and  explanations  from  the 
prime  minister  on  the  subject,  the  motion  was  withdrawn.^ 

By  constitutional  usage,  it  is  customary,  in  the  case  of  Speakers 
Speakers  of  the  House  of  Commons,  on  their  final  retire-  ^f  ^^f® 
-ment  from  the  chair,  to  address  the  crown  to  confer  upon  °*<>o<- 
them  'some  signal  mark  of  royal  favour.'    This  is  re- 
sponded to,  on  the  part  of  the  sovereign,  by  their  eleva- 
tion to  the  peerage,  and  by  a  message  to  the  House 
of  Commons  recommending  that  pecuniary  provision  may 
be  made  for  the  support  of  the  dignity/     The  creation 

*  Hans.  Deb.  vol.  Ixxx.  pp.  1380,  which  was  ^coeaafully  resisted  by 

1391,  1394.    See  also  the  case  of  the  the  gOTomment.     Hans.  Deb.  vol. 

officers,  &c.  engaged  in  the  battle  of  Ixxxii.  p.  681. 

Navarino ;    where    the    government  '"  Ibtd.  vol.  cxliv.  pp.  2246,  2396. 

were  induced  to  allow  them  head-  ^  Ibid,  vol.  clxxx.  p.  400 ;  and  see 

money,  at  the  urgent  appeal  of  the  Ibid.  p.  748,  in  regard  to  the  claims 

House  of  Commons.    Mirror  of  Pari,  of  certain   troops  ia    India  to   the 

1834,  pp.  2268,  2858.    And  the  case  Indian  mutiny  medal, 

of  those  engaged  in  the  Chinese  war,  *  Bt.  hon.  C.  M.  Sutton,  Mirror  of 
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Peerages,    of  Pcers  is  a  pcculiar  and  incommunicable  privilege  of 
the  Sovereign,  over  which  Parliament  has  no  control ; 
saving  that  it  must  be  exercised  upon  the  advice  of  re- 
sponsible ministers.* 
Life  Li  1855,  the  question  of  the  creation  by  the  crown  of 

Peerages,  peerages  for  life  was  elaborately  discussed  in  the  House 
of  Lords.  It  was  not  contended  that  the  sovereign  was 
debarred  from  conferring  this  description  of  honour  upon 
any  of  her  subjects,  butr  merely  that,  in  conformity  to  the 
usage  and  practice  of  the  constitution,  since  it  has  been 
defined  and  settled  in  its  best  days — namely,  from  the 
revolution  of  1688  downwards — the  patent  creating  a 
life  peerage  did  not  entitle  the  recipient  thereof  to  sit 
and  vote  in  Parliament/  This  point  having  been  decided 
by  the  House  of  Lords,  after  an  examination  of  pre- 
cedents, Lord  Wensleydale,  who  had  been  created  a 
baron  '  for  and  during  the  term  of  his  natural  life,'  did 
not  attempt  to  take  a  seat  in  that  House ;  until  shortly 
afterwards  when  he  was  created  an  hereditary  peer. 
Votes  of  The  usage  of  ParUament  also  permits  of  the  adoption, 
vlrv^-  ^^  ^J  either  House,'  of  resolutions  of  thanks  to  officers  of 
ment.  the  army  or  navy  and  others,  who  have  rendered  military 
service,  for  meritorious  conduct  in  their  official  capacity. 
Various  rules  have  been  prescribed  by  precedent  in 
respect  to  votes  of  this  description.  In  the  first  place,  iti. 
has  been  customary  that  all  such  motions  should  emanate 
from  a  member  of  the  administration,  acting  on  behalf  of 
the  crown,  as  the  source  and  fountain  of  honour.*  This 
rule  has  not  been  without  exception,  though  it  is  worthy  of 
notice  that  motions  for  votes  of  thanks  which  have  pro- 
ceeded from  private  members  have  rarely  been  successful. 

Pari.  1831-2,  pp.  3467,  3486,  3602.  »  Votes  of  thanks  'should  be  pro- 

Rt  hon.  C.  S.  Lefevre,  Hans.  Deb.  posed  in  both  Houses,  and  with  such 

vol.  cxliv.  pp.  2126,  2271,  2300.  a  concurrence  of  opinion  that  there 

«  May,   Const.   Hist   v.  1.  c.  V.  could  be  no  doubt  of  their  being 

Mirror  of  Pari.  1839,  p.  1705.    And  unanimously  passed.*     Rt.  hon.  li. 

see  Bagehot,  Eng.  Const,  in  Fort-  Disraeli,  Hans.  Deb.  vol.  cxlix.  p.  252. 

nightlyRev.  D^c.  1,  1866,  p.  820.  »  Pari.    Hist.    vol.    xxxiii.  p.   3. 

'  Hans.  Deb.  vol.  clviii.  pp.  1457,  Hans.  Deb.  vol.  cxlix.  p.  256. 

1469.  ^ 
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For  example,  on  June  20,  1794,  Mr.  Secretaiy  Dondas  having  votes  of 
moved  a  vote  of  thanks  to  the  officers  and  men  engaged  in  the  thonka 
expedition  to  Corsica,  Mr.  Sheridan  proposed  an  amendment  to 
restrict  the  same  to  certain  officers  enumerated  ;  but  his  amendment 
was  rejected.**  Again,  on  March  3,  1797,  Mr.  Keene  moved  an 
amendment  to  a  proposed  vote  of  thanks  to  Sir  John  Jervis,  to  sub- 
stitute an  address  to  the  crown  to  confer  some  signal  mark  of  royal 
favour  upon  Sir  John  ;  but  he  was  compelled  to  withdraw  it.  On 
August  10,  1803,  however,  Mr.  'Sheridan  moved  a  vote  of  thanks  to 
the  Volunteer  and  Yeomanry  Corps,  which  was  carried  nem.  con,^ 
On  February  14,  1828,  Mr,  Hobhouse  proposed  a  vote  of  thanks  to 
the  officers  engaged  in  the  battle  of  Navarin ;  but  the  previous 
question  being  proposed  thereon,  he  vrithdrew  his  motion. 

It  is  contrary  to  the  practice  of  Parliament  to  propose 
thanks  to  officers,  by  name,  who  are  under  the  rank  of 
general  or  commodore,  or  who  are  not  in  chief  com- 
mand in  the  action  ;  *  but  ^  the  several  officers,  non-com- 
missioned officers,  and  privates'  engaged,  are  often 
thanked  collectively.*"  After  the  suppression  of  the 
Indian  mutiny,  thanks  were  voted,  collectively,  to  the 
gallant  civilians,  who  had  voluntarily  performed  miUtary 
service  on  that  occasion,  with  courage  and  self-devotion.' 
Thanks  were  also  voted,  on  December  15,  1854,  to 
'  General  Canrobert  and  the  French  army,  for  their 
gallant  and  successful  co-operation  with  her  Majesty's 
land  forces '  in  the  Crimean  campaign ;  and  Field- 
marshal  Lord  Eaglan  was  desired  to  convey  to  them  the 
resolution. 

It  is  usual  to  await  the  conclusion  of  operations  before 
voting  thanks  in  Parliament ;  and  not  to  propose  them 
after  a  brilliant  exploit,  which  has  left  the  operations  or 
the  victory  incomplete.*  And  they  are  only  voted  for 
successes,  and  could  not  therefore  be  given  to  General 


^  Commons  Journals,  vol.  xlix.  p.  Journals.   ^  And  see  Hans.  Deb.  (8) 

742.  vol.  cxxxvi.  p.  324. 

«  See  also  the  proceedings  on  July  '  Hans.  Deb.  (3)  vol.  cadviii.  p. 

11,  1806.  827. 

*  Peel,  in  Mirror  of  Pari.  1841,  p.  «  Peel,  Hans.  Deb.  (3)   vol.  IxxL 

222.  p.  553. 

'  See  general  indices,   Commons 

VOL.  I.                                  B  B 
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Votes  of  Williams  for  his  gallant  defence  of  Ears,  as  that  fortress 
*^'***       was  ultimately  surrendered.^ 

It  has  not  been  customary  to  give  the  thanks  of 
Parliament  for  victories,  however  brilliant,  meritorious, 
or  complete,  unless  they  took  place  against  a  power  with 
whom  Great  Britain  was,  at  the  time,  in  a  state  of  formal 
recognised  war.*  Of  late  years,  however,  and  especially 
in  the  case  of  military  operations  in  India,  this  has  not 
been  insisted  upon.'  In  proposing  thanks  for  successes 
in  India,  it  has  been  the  imiform  practice  to  confine  the 
expression  of  the  same  to  the  military  operations  and 
arrangements,  keeping  out  of  view  the  question  of  the 
policy  and  origin  of  the  war,  for  which  the  government 
are  alone  responsible.^ 

Votes  of  thanks  are  always  confined  to  the  survivors  ; 
there  is  no  precedent  of  resolutions  of  approval  being 
adopted  in  regard  to  the  conduct  of  deceased  officers,  of 
whatsoever  rank  or  merit'  In  1854,  however,  a  general 
resolution  of  appreciation,  sympathy,  and  condolence, 
was  adopted  in  reference  to  the  heroes  who  fell  in  the 
Crimean  campaign." 

If  names  intended  to  have  been  included  in  a  vote  of 
thanks  are  accidently  omitted,  or  if  errors  occur  there- 
in, they  may  be  subsequently  corrected,  on  motion  to 
that  effect."  Or,  the  order  may  be  discharged,  so  as  to 
admit  of  one  more  complete  being  adopted.** 

In  1843,  when  it  was  proposed  to  include  the  name 
of  Sir  Henry  Pottinger,  plenipotentiary  and  envoy  extra- 
ordinary to  China,  in  a  vote  of  thanks  for  successful 
operations  during  the  war  with  that  country,  Sir  E.  Peel 
said,  '  there  is  no  instance  in  which  a  diplomatic  agent  of 


>»  Hans.  Deb.  vol.  cxli.  pp.1847, 1878.  Ixxxiv.  p.  421. 

»  Mirror  of  Pari.  1828.  p.  189.  »  Ibid.  vol.  cxxxvi.  p.  326. 

J  Hans.    Deb.  (3)  vol.  Ixxii.  pp.  »  Miiror  of  Pari.  1840,  pp.  814, 

642, 571.  1137.     iWrf.  1841,  p.   499.     Hana. 

k  Mirror  of  Pari.   1840,  p.  801.  Deb.  (3)  vol.  cxxxvi.  p.  424. 

Hans.  Deb.  (3)  vol.  Ixvi.  p.  206.  »  Mirror  of  Pari.  1840,  pp.  1100, 

»  Peel,   in    Hans.   Deb.   (3)  vol.  1362. 


IN  GKANTING  HONOUBS  AND  RBWABDS.  S71 

the  government  has  received  the  thanks  of  Parliament  T^^^ 
for  the  successful  completion  of  any  negotiation- however 
important,  or  of  any  treaty  however  advantageous  to 
the  interests  of  the  country ; '  adding,  *  I  think  it  of 
great  importance  to  adhere  in  these  matters  strictly  to 
precedents  ....  which,  I  think,  have  been  founded 
upon  good  sense;  otherwise,  every  omission  that  we 
happened  to  make  in  a  vote  of  this  nature  would  imply  a 
censure.'  ^  This  principle  was  afterwards  explained  and 
enforced  by  Lord  Palmerston,  who  said  that  *  Parhament 
seemed  to  have  systematically  avoided  votes  of  thanks  to 
negotiators,  and  most  properly,  because  a  negotiator  was 
a  person  acting  under  the  instructions  of  his  government. 
The  government  had  a  majority  in  Parliament,  and  a  vote 
of  thanks  to  their  negotiator  was,  in  fact,  a  vote  of  thanks 
to  themselves.'  "*  But,  in  the  same  year.  Lord  Brougham 
proposed  in  the  House  of  Lords,'  and  Mr.  Hume  in 
the  House  of  Commons,"  a  vote  of  thanks  to  Lord  Ash- 
burton,  envoy-extraordinary  to  Washington,  for  the  man- 
ner in  which  he  had  conducted  the  negotiations  which 
resulted  in  the  Treaty  of  Washington.  Sir  Eobert  Peel, 
on  the  part  of  the  government,  acquiesced  in  this  motion, 
viewing  it  as  an  exception  to  the  general  rule,  on  the 
distinct  ground  that  such  strong  censure  had  been  cast 
upon  Lord  Ashburton  and  the  treaty,  by  leading  pubhc 
men,  that  it  was  due  to  his  lordship  to  take  the  sense  of 
Parliament  upon  his  conduct.  He  said,  moreover,  that 
unprecedented  as  the  proposed  vote  undoubtedly  was, 
many  precedents  existed  for  insisting  upon  a  distinct 
expression  of  opinion  on  the  part  of  the  House,  in  cases 
where,  as  in  the  present  instance,  a  motion  of  condem- 
nation had  been  made.*  His  views,  however,  as  to  *  the 
danger  of  establishing,  or  rather  continuing  such  a  pre- 


»  Hana.  Deb.   (3),  voL  Levi.  pp.        '  Ibid,  p.  641. 
572,  573.  ■  Ihid,  p.  1159. 

1  Ibid.  voL  IxTiii.    p.  1237.  •  Ibid,  p.  1217. 
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cedent/  in  other  cases,  remained  unchanged."  The  vote 
was  agreed  to  in  both  Houses.  It  was  acknowledged,  in 
the  House  of  Lords,  by  Lord  Ashburton,  from  his  seat  in 
the  House.'' 

Prer^a-  rpjjg  granting  of  charters  to  corporations,  conferring 
granting  upou  them  Certain  exclusive  rights,  privileges,  and  immu- 
nities, is  also  a  matter  of  prerogative,  and  is  exercised  by- 
order  in  council.  Li  former  times,  this  prerogative  was 
of  very  wide  extent,  and  implied  an  absolute  legislative 
power  on  the  pait  of  the  crown,  by  virtue  whereof 
charters  of  liberties  were  granted  to  the  people,  both  at 
home  and  abroad ;  which  were  all,  more  or  less,  in  the 
nature  of  public  laws.  The  growth  and  progress  of  our 
political  institutions,  however,  have  gradually  restrained 
the  authority  of  the  crown  in  this  particular  within 
recognised  limits,  and  now  no  charter  conferring  political 
power  or  franchise  in  Great  Britain  or  her  colonies  can 
be  granted  by  the  crown,  without  the  conciurence  of 
Parliament. 

And  the  crown  cannot  create  corporations  with  powers 
which  transcend  the  law.  Thus,  it  may  not  create  a 
corporation  to  enjoy  a  monopoly,  nor  with  power  to  tax 
the  rest  of  the  community.  When  a  corporation  is  to  be 
created  with  privileges  of  this  description,  the  authority 
of  the  legislature  must  be  invoked  to  supply  the  deficien- 
cies of  the  royal  prerogative/ 

Corporations  for  local  and  municipal  purposes  must  be 
created  in  the  mode  prescribed  by  law  for  the  exercise 
of  that  portion  of  the  royal  prerogative,  and  with  the 
incidents  legally  essential  to  their  nature.*  For  example, 
her  Majesty  has  been  expressly  empowered  by  statute, 

"  Hans.  Deb.  vol.  Ixviii.  p.  1241.  speech  of  the  mover  of  the  vote  of 

See  also  Ihid.  vol  Ixxx.  p.  1387.  thankB,   describing  the    services  of 

'  On  one  occasion  General  De  Lacy  the    armj.      Hans.    Deb.   (3)    vol. 

Evans,  a  member  of  the  House  of  cxxxvi.  p.  1265. 

Commons,    in    acknowledging    the  ^  Bowyer,   Const.  Law,  p.  412. 

thanks  of  the  House,  from  his  seat,  '  Ibid,    and    see    statutes     cited 

proceeded  to  comment  at  length,  and  therein, 
with  severity,  upon  errors  in    the 
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on  petition  of  the  inhabitant  householders,  to  grant,  with 
the  advice  of  her  privy-council,  a  charter  of  incorporation, 
according  to  the  provisions  of  the  Municipal  Corporation 
Act,  to  any  town,  whether  already  incoiporated  or  not/ 

The  crown  has  ever  exercised,  and  still  retains,  the 
prerogative  of  incorporating  universities,  colleges,  com- 
panies, and  other  pubUc  bodies,  and  of  granting  to  them, 
by  charter,  powers  and  privileges  not  inconsistent  with 
the  law  of  the  land.'  But  public  associations  for  com- 
mercial purposes  ordinarily  require  powers  which  can 
only  be  conferred  by  legislation.  Even  long-estabhshed 
institutions,  such  as  the  Bank  of  England,  which  were 
orig-inally  created  by  royal  charter,  have  of  late  years 
derived  their  extraordinary  privileges,  like  other  public 
companies,  from  Acts  of  Parliament.* 

In  1864,  the  charter  of  the  Queen's  University  in  Ireland  was  Queen's 
smrendered,  and  a  new  charter  which  materially  altered  the  con-  J^^jversity, 
stitntion  of  the  university,  was  granted  by  the  crown  without  any 
previous  communication  to  Parliament  upon  the  subject,  and  with- 
out the  intentions  of  government  having  been  made  known  to  any- 
one, except  the  members  of  the  senate  of  the  universi ty.*>  In  1866, 
the  government  decided  upon  the  grant  of  a  supplemental  charter, 
granting  additional  powers  to  the  Queen's  University,  and  also  upon 
making  certain  alterations  in  the  constitution  of  the  Queen's  Colleges 
in  Ireland.  Being  questioned  upon  the  subject  in  the  House  of 
Commons,  ministers  stated  that,  whether  or  not  they  were  compelled 
by  law  to  do  so,  it  was  their  intention  to  place  clearly  before  Par- 
liament their  opinions  in  regard  to  university  education  in  Ireland, 
and  the  advice  they  shoidd  tender  to  the  crown  in  relation  thereto. 
They  intimated  their  intention  of  raising  the  question  by  asking 
the  House  to  vote  certain  sums  for  scholarships  to  be  opened  to  can- 
didates from  the  Queen's  Colleges,  Ac.  in  order  that  the  House  might 
have  an  opportunity  of  expressing  its  opinion  upon  the  proposed 


y  6  and  6  WiU.  IV.  c.  76,  §  141 ;  moved  on  July  6,  1863,  to  deckre 

1  Vict.  c.  78,  S  49.    And  see  Bowyer,  that    the  royal  commission  of  the 

399  n.  Great  Exhibition  of    18ol    (which 

■  See  the  proceedings  in  the  House  had  been  created  by  royal  charters 

of   Commons    in    reference  to    the  that  were  recognised  by  an  Act  of 

granting  of  a  royal  charter  of  incor-  Parliament)  should   be  determined, 

poration  to  the  Universitv  of  London.  Hans.  Deb.  vol.  clxxii.  pp.  254-269. 

Mirror  of  Pari.  1833,  pp.*  1842,  2740.  •  Knight's  Political  Cyclop,  ii.  494. 

Also  the  debate  upon  a  resolution  ^  Hans.  Deb.  vol.  clxxxiv.  p.  801. 
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Qaeen'0  measures  of  university  reform.®  Ultimately,  however,  the  govern- 
y^^jversity,  ment  took  a  different  coarse.  Having  given  fall  publicity  to  their  in- 
tention in  regard  to  the  Queen's  University,  and  no  objection  having 
been  made  to  the  same  by  either  House  of  Parliament,  they  proceeded 
to  issue  a  supplemental  charter,  to  enable  the  senate  of  the  Queen's 
University  to  confer  degrees  upon  all  persons  who  might  pass  their 
examinations  without  reg^ard  to  the  place  of  their  education.  But 
as  certain  difficulties  had  arisen  in  obtaining  the  consent  of  the 
existing  corporation  to  these  changes,  the  government  announced 
their  intention  of  submitting  a  Bill  to  Parliament  to  give  effect  to 
the  reforms  proposed  in  the  management  of  this  institution.^  At 
this  juncture  the  Bussell  administration  resigned  on  accoont  of  a 
defeat  in  the  House  of  Commons  upon  the  Reform  Bill.  But  two 
days  after  they  had  decided  upon  their  resignation  of  office  a  war- 
rant was  issued  directing  the  Great  Seal  to  be  affixed  to  the  new 
charter;  and  a  week  afterwards  a  queen's  letter  was  issued, 
appointing  six  additional  members  to  the  university  senate, 
apparently  in  order  to  insure  the  acceptance  of  the  charter  by  that 
body.  The  university  senate,  however,  postponed  the  considera- 
tion of  the  new  charter  until  a  ^ture  day,  in  order  that  explanations 
might  be  elicited  from  the  late  ministers  in  regard  to  their  proceed- 
ings in  the  matter.  The  decision  of  the  senate  was  arrived  at  upon 
the  motion  of  Sir  R.  Peel,  M.P.,  who  was  a  member  of  that  boidy. 
As  soon  as  the  House  of  Commons  reassembled  for  business,  after 
the  appointment  of  the  new  ministry.  Sir  R.  Peel  gave  notice  of  an 
enquiry  to  be  made  of  the  late  government  in  respect  to  the  non- 
i^ilfilment  of  their  promise  to  afford  the  House  an  opportunity  of 
challenging  the  policy  of  the  government  concerning  university 
education  in  Ireland,  before  the  crown  had  committed  any  formal 
act  on  the  subject.®  Accordingly,  on  July  16,  Sir  R.  Peel  called 
the  attention  of  the  House  to  the  circumstances  under  which  the  new 
charter  had  been  issued,  and  intimated  that  if  a  satisfactory  expla- 
nation of  their  conduct  were  not  given  by  ministers,  he  should  move 
an  address  praying  the  crown  to  annul  the  charter.  In  reply,  it  was 
contended  by  Sir  G.  Grey,  Mr.  Fortescue,  and  Mr.  Gladstone  (mem- 
bers of  the  late  government)  that  ministers  had  duly  informed 
Parliament  of  their  policy  and  intentions  in  this  matter,  their  object 
being,  not  to  associate  Parliament  beforehand  in  the  responsibility 
of  any  measures  which  might  be  taken,  but  to  afford  to  the  House 
such  information  as  should  enable  it,  if  so  minded,  to  prevent  them. 
The  new  Attorney- General  (Sir  H.  Cairns)  acquitted  the  ex-minis- 
ters of  any  intention  to  deceive  the  House  in  this  matter,  but  was 
nevertheless  of  opinion  that  the  House  had  been  thrown  off  its 

*  Hans,  Deb.  vol.  dxxxi.  pp.  811,        *  Ibid.  vol.  clxxxiv.  pp.  720,  861. 
967.  •  Und,  p.  756. 


IN  BESPEOr  TO  PUBLIC  OFFIGEBS.  375 

goard  by  language  calculated  to  mislead.  He  also  contended  that 
the  late  ministers  had  no  right  to  issue  the  charter  and  appoint 
the  new  members  of  senate  after  they  had  tendered  their  resigna- 
tions, and  when  their  functions  were  actually  'in  abeyance.'  The 
new  Chancellor  of  Exchequer  (Mr.  Disraeli)  concluded  the  debate  by 
remarking  that  the  whole  question  of  Irish  education  shoxdd  be 
seriously  considered  by  government,  and  their  policy  thereon  com- 
municated to  Parliament  upon  a  fitting  opportunity.' 

The  crown,  besides  being  the  fountain  of  dignity  and  ^'^ 
honours,  is  likewise  entrusted  by  the  constitution  with  regard  tx> 
the  sole  power  of  creating  such  offices,  for  carrying  on  and  public 
the  public,  service,  or  maintaining  the  dignity  of  the  officers. 
state,  as  may  be  required.     It  has  also,  by  virtue  of  the 
prerogative,  a  right  to  make  choice  of  all  persons  to  be 
appointed  to  fill  places  of  trust  and  emolument  under  the 
crown;    to  determine  the   amount  of   remuneration  to 
which  they  shall  be  respectively  entitled  ;  and  to  dismiss 
them  from  office,  according  to  its  discretion. 

Every  office  and  employment  in  the  public  service 
derives  its  authority  either  directly  or  indirectly  from  the 
crown ;  and  in  the  eye  of  the  law  is  accounted  honour- 
able, because  implying  a  superiority  of  abilities ;  and 
being  always  presumed  to  be  filled  by  the  person  best 
qualified  for  the  same.  Offices  are  in  the  gifib  of  the 
crown,  because  the  law  supposes  that  no  one  can  be  so 
good  a  judge  of  the  merits  and  qualifications  of  public 
officers  as  the  sovereign  by  whom  they  are  employed.* 

As  the  king  may  create  new  titles,  so  may  he  create 
new  offices,  but  with  this  restriction,  that  he  cannot 
create  new  offices  with  new  fees  annexed  to  them,  nor 
annex  new  fees  to  old  offices ;  for  this  would  be  a  tax 
upon  the  people,  which  cannot  be  imposed  but  by  Act 
of  Parliament.^    Neither  may  the  crown  grant  ancient 

'  Ibid.  p.  142,  &a    The  supple-  convocation  of  the  university  resol- 

mental  charter  was  accepted  by  the  ved  that  its  acceptance  was  inexpe- 

senate  of  the  university,  by  a  vote  dient. 

of  11  to  9,  on  October  6,  1866,  the  «  Bowyer,  Const  Law,  147. 

six  new  members  aU  voting  in  the  ^  2  Inst.  688.     Com.  IHg.  Prerog, 

majority.    But  a  few  days  later,  the  D.  8. 
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offices  in  other  manner  and  form  than  has  been  usual, 
unless  with  consent  of  Parliament ;  *  nor  create  an  office 
that  is  inconsistent  with  the  constitution,  or  prejudicial  to 
the  subject,  though  without  fees  J  Neither  can  a  judicial 
office  be  granted  for  a  term  of  years,  or  in  reversion. 
Ministerial  offices,  however,  are  not  subject  to  this  rule.* 
Abuae  of  jj^  former  times,  and  even  so  recently  as  the  reign  of 
George  HI.,  the  patronage  of  the  crown  was  oftentimes 
shamefully  abused.  Persons  were  appointed  to  places  of 
trust  and  emolument,  or  removed  therefrom,  on  mere 
political  grounds,  and  in  furtherance  of  political  intrigues. 
Even  persons  holding  non-political  offices,  such  as  lord- 
lieutenants  of  counties,  or  having  commissions  in  the 
anny  and  navy,  were  not  unfiequently  dismissed  by 
order  of  the  king,  for  votes  given  in  Parliament.*  Sine- 
cure offices,  gifts  of  places  in  reversion,  and  secret  pensions 
for  political  services  to  the  court  were  multiplied ;  and  the 
illegitimate  influence  of  the  crown  was  thereby  greatly 
increased.  But  chiefly  through  the  patriotic  labours  of 
Edmund  Burke,  in  the  cause  of  economic  reform,  these 
evils  were  exposed  and  remedied.  Acts  of  Parliament 
were  passed  in  the  early  part  of  the  reign  of  George  III. 
to  abolish  sinecures,  to  regulate  the  grant  of  offices,  and 
to  reform  abuses  connected  therewith.  Since  the  com- 
mencement of  the  present  century,  a  marked  improvement 
has  taken  place  in  the  practice  of  governments,  and  in 
the  tone  of  pubUc  opinion,  respecting  the  distribution  of 
patronage.     No  minister  would  now  venture  to  incur  the 

*  Chitty,  Prerog.  81.  motion  was  opposed  by  the  ministry, 
■>  Ibid.  81.     Bowyer,  175.  as  intrenching  upon  tne  king's  pre- 

*  Com.  Dig.  Officer f  B.  7.  rogative  of  choosmg  his  own  servants, 
^  See  May,  Const.  Hist.  i.  24,  29,  and    was  negatived.     And  see  the 

40, 46.     See  the  debate  in  the  House  case  of  Earl  Fitzwilliam,  who  was 

of  Lords,  on  March  6,  1780,  for  an  removed  from  the  lord-lieutenancy 

address  to  the  king,  to  be  informed  of  Yorkshire,  for  taking  part  in  the 

'by  whose  advice  the  Marquis   of  proceedings  of  a  politiccd    meeting 

Carmarthen  and  the  Earl  of  Pem-  against  the  government,  at  a  time  of 

broke  had  been  dismissed  from  the  ^eat  political   excitement       Edin. 

office  of  lord -lieutenant,   by  reason  Keview,  vol.  cix.  p.  186. 
of  their  conduct  in  IWliament.'  The 
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responsibility  of  abusing  the  prerogative,  in  the  choice 
and  dismissal  of  servants  of  the  crown,  by  such  acts  as 
were  committed  with  impunity  less  than  a  century  ago. 
Public  opinion  has  gradually  brought  the  exercise  of 
these  powers  of  administration  under  the  control  of  cer- 
tain rules,  which,  though  for  the  most  part  enforced  by 
no  written  law,  are  yet  practically  acknowledged  by  the 
government,  and  have  put  an  end  to  many  abuses.™ 

The  most  important  rule  of  modem  times,  in  regard  to  Political 
the  civil  servants  of  the  crown,  is  that  whereby  they  political 
have  been  divided  into  two  classes — political  and  non-  ?®^®'»- 
political ;  the  former  consisting  of  cabinet  ministers  and 
other  members  of  the  administration,  and  the  latter  of  the 
remaining  members  of  the  civil  service.  The  principle 
upon  which  this  division  is  made,  is  that  certain  officers 
have  duties  to  perform  of  a  decidedly  political  character, 
or  are  otherwise  so  intimately  connected  with  the  person 
of  the  sovereign  as  to  afford  peculiar  facilities  for  in- 
fluencing the  royal  mind.  All  such  functionaries,  as  a 
general  rule,  have  seats  in  one  or  other  of  the  Houses  of 
Parliament,  and  are  required  to  co-operate  with  their 
colleagues  in  office  in  furthering  the  policy  of  the  govern- 
ment. And  they  necessarily  relinquish  their  offices  upon 
a  change  of  ministry." 

The  non-poHtical  servants  of  the  crown  may  be  con-  Non -poiiti- 
sidered  as  virtually  ineligible  to  a  seat  in  Parliament.*"  cai  office™- 
They  have  been,  for  the  most  part,  excluded  from  the 
House  of  Commons  by  express  statutes/  but  even  where 
there  is  no  positive  prohibition,  the  fact  of  a  person 
holding  a  permanent  official  appointment  under  the 
crown  operates  as  an  indirect  disqualification  for  political 
hfe,  inasmuch  as  every  successive  ministry  in  England 
is  formed  upon  party  principles,  and  '  no  administration 


"  Grey,  Pari.  Govt  new  ed.  286,  *»  See  Papers  on  the  Civil  Service. 

"  See    further   on    these    points,  Commons  Papers^   1854-5,  vol.  xx. 

vol.  ii.  c.    2,      'On    the    Cabinet  p.  400. 

Council.'  '  See  vol.  ii.  c.  2. 
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could  act  with  colleagues  who  were  members  of  the 
House,  unless  they  were  wiUing  to  act  as  members  of  the 
same  party/  ^  Their  exclusion  from  the  political  arena 
is  the  price  they  pay  for  their  tenure  of  office,  being 
virtually  that  of  good  behaviour.  For  whether  they 
were  originally  appointed  for  pohtical  reasons,  or  other- 
wise, nevertheless, '  as  a  general  rule,  the  civil  servants 
of  pOTm«^  who  do  not  sit  in  Parliament,  hold  their  offices  technically 
th^di^  and  legally  during  the  pleasure  of  the  crown,  but  are  in 
Bervice.  practice  conadered  as  having  a  right  to  remain  in  undis- 
turbed possession  of  them,  so  long  as  they  continue  to 
discharge  their  functions  properly.  This  principle  is  so 
universally  recognised,  that  the  dismissal  of  a  person 
holding  a  permanent  office  is  never  heard  of  now,  except 
for  misconduct.' ' 

'  The  distinct  line  drawn  between  permanent  and  po- 
litical offices,  together  with  the  complete  establishment  of 
the  practice  of  regarding  the  former  as  held  during  good 
behaviour,  has  diminished  the  evils  incidental  to  changes 
of  administration.'  '  By  allowing  these  transfers  to  affect 
only  a  comparatively  small  number  of  high  offices,  and 
by  retaining  the  great  majority  of  the  public  servants 
permanently  in  their  situations,  the  experience  and  tra- 
ditional knowledge  they  possess  of  the  business  of  the 
several  departments  of  the  state  are  rendered  still  avail- 
able for  the  conduct  of  affairs.'  * 

Contrast  this  picture  with  the  results  of  the  system 
which  prevails  in  the  United  States  of  America,  where 
some  thousands  of  offices  are  periodically  transferred  from 

*!  Report  on  Board  of  Admiralty;  of  the  crown  to  give  any  reason  for 

1861,  p.  43.     See  the  case  of  the  the  exercise  of  his  Majesty's    un- 

dismissal  of  Earl  Howe,  in  1831,  from  doubted    prerogative  of    dismissing 

the  office  of  Lord  Cnamberlain  to  any  of  his  servants.    Mirror  of  Pari. 

Queen  Adelaide,  on  account  of  hid  1831,  p.  3127. 

having  voted    against   the  Reform  '  Grey,  Pari.  Govt,  new  ed.  287. 

Bill  in  the  House  of  Lords.    £n(^uiry  And  see  Papers  on  reorganisation  of 

having  been  made  of  the  ministiy  Civil    Service.      Commons    Papers, 

respecting  this  act,  the  Chancellor  1864-5,  vol.  zx.  p.  193. 

of  the  Exchequer  stated  that  it  would  '  Grey,  Pari.  Govt,  new  ed.  288, 

be  contrary  to  his  duty  as  a  minister  289. 
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the  adherents  of  one  party  to  that  of  another,  upon  the 
accession  of  every  new  president !  This  practice  has  had 
a  most  pernicious  influence  upon  the  public  welfare  in  EvIIb 
that  country.  On  the  part  of  the  employds  themselves,  American 
it  has  encouraged  every  species  of  political  profligacy,  system,  of 
diminished  the  sense  of  personal  responsibility,  and  changrof 
fostered  a  careless  indifierence  to  the  obhgations  of  oflSce,  ^p^^' 
whilst  its  emoluments  are  greedily  sought  for,  and  too 
often  fraudulently  increased.  It  has  deprived  the  state  of 
the  services  of  men  of  character  and  qualifications,  hin- 
dered the  progress  of  departmental  improvement,  and 
compelled  every  successive  batch  of  employSs  to  acquire 
the  merest  rudiments  of  official  routine,  when  they  should 
be  profiting  by  the  traditions  and  experience  of  office  to 
bring  their  several  departments  into,  the  highest  possible 
condition  of  efficiency.  The  demoraUsing  efiects  of  this 
system  upon  the  whole  community  are  beginning  to 
attract  serious  attention,  and  one  of  the  ablest  and  most 
respectable  organs  of  pubhc  opinion  in  America  has 
announced  that  a  vital  change  in  this  particular  has 
become  essential  to  the  maintenance  of  their  republican 
institutions.  After  pointing  out  the  nature  and  extent 
of  the  evil,  at  the  present  time,  the  writer  urges  the 
necessity  of  adopting  the  usage  of  Great  Britain  in  regard 
to  office-holders,  declaring  that '  we  must  have  a  general 
rule  for  the  selection  of  employes ;  their  tenure  of  office 
must  be  made  dependent  on  their  good  behaviour  ;  there 
must  be  promotion  as  a  reward  for  fidelity  and  abihty, 
and  pensions  as  a  refuge  for  old  age.  In  other  words, 
some  inducement  must  be  held  out  to  honest  and  com- 
petent men  to  enter  the  public  service,  to  remain  in  it, 
and  behave  well  in  it.'  *  This  is  a  striking  testimony  to 
the  superior  advantages  of  the  British  system. 

The  principle  which  regulates  the  choice  of  persons  to 

*  North    American  Review,  July    eyetem,  Grey,  ParL  Govt,   new  ed. 
1865,  pp.  122-124.    See,  also,  in  le-    pp.  105,  291. 
gaid  to  the  working  of  the  American 
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fill  political  offices  under  the  British  crown,  will  be  ex- 
plained in  another  part  of  this  treatise."  It  is,  more- 
over, immaterial  to  our  present  enquiry.  In  selecting 
individuals  to  fill  subordinate  places  of  honour  and 
emolument,  a  great  responsibility  devolves  upon  the 
existing  administration.  Public  opinion  will  no  longer 
tolerate  the  prostitution  of  offices  for  pohtical  services 
that  so  often  disgraced  our  history  in  former  times.  It 
is  now  an  admitted  necessity,  that  every  one  appointed  to 
an  office  of  trust,  however  small,  should  be  qualified  for 
his  post,  otherwise  the  choice  will  bring  discredit  upon 
the  government,  and  may  lead  to  the  withdrawal  of  public 
confidence  and  parliamentary  support  from  those  who  are 
accountable  for  the  same.  But  so  long  as  this  principle 
is  not  lost  sight  of,  it  is  acknowledged  to  be  the  privilege 
of  an  administration  to  give  the  preference,  in  appoint- 
ments to  office,  to  their  pohtical  friends  and  supporters ; 
for  among  the  powers  that  are  required  to  enable  a 
government^  to  perform  its  functions  with  efficiency,  there 
are  few  more  essential  than  that  of  reward.""  *  The 
patronage  of  the  crown,'  says  May,"*  *  has  ever  been  used 
to  promote  the  interests  and  consohdate  the  strength  of 
that  party  in  which  its  distribution  happened  to  be  vested.' 
It  is  true  that  the  ofier  of  places,  as  a  corrupt  inducement 
to  vote  at  elections,  has  long  been  recognised  by  the 
legislature  as  an  insidious  form  of  bribery."  But  while 
carefully  avoiding  the  committal  of  any  offence  against 
the  law,  the  patronage  of  the  crown  within  certain  limits 
— to  be  presently  noticed — ^has  been  systematically, 
though  not  invariably,'   distributed   by  the  ministry  of 

prime  minister),  a  stancli  Whig,  ac- 
cepted the  Marquifiate  of  Lansdownc 
from  the  hands  of  Mr.  Pitt ;  continu- 
ing in  opposition,  notwithstanding; 
though  he  took  but  little  part  in 
politics  after  his  retirement  from 
office,  ^din.  Rev.  vol.  xcix.  p.  42.) 
And  in  l^ovember  1868,  during  the 
Derby  administration,  tJie  Right. 
Hon.  W.   R  Gladstone,  M.P.,  was 


Row- 


"  See  vol.  ii.  c.  1. 

'  Grey.  Pari.  Govt.  p.  311. 
land's  Eng.  Const.  437. 

"^  Const.  Hist.  vol.  ii.  p.  01. 

«  2  Geo.  U.  c.  24;  49  Geo.  UL  c. 
118,  &c.  Rogers  on  Elections,  316- 
847. 

'  See  the  exceptions  hereinafter 
noticed.  And  it  is  worthy  of  remark 
that  the  Earl  of  Shelbume  (formerly 
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the  day,  *  as  a  means  of  rewarding  past  political  service, 
and  of  ensuring  future  support.  The  greater  part  of 
all  local  patronage  has  been  dispensed  [by  the  secretary 
to  the  treasury]  through  the  hands  of  members  of 
Parliament,  supporting  the  ministers  of  the  day.  They 
have  claimed  and  received  it  as  their  right ;  and  have 
distributed  it,  avowedly,  to  strengthen  their  pohtical 
connection."  Very  recently,  on  May  24,  1860,  the  Lord- 
lieutenant  of  Ireland  (Lord  Carlisle)  was  called  upon  in 
the.  House  of  Lords  to  defend  an  appointment  he  had. 
made  to  a  Keutenancy  in  an  Irish  county.  While  vindica- 
ting the  propriety  of  his  choice,  he  admitted  that  if  he 
had  had  recourse  to  persons  differing  in  political  senti- 
ment from  the  government,  he  might  have  found  one  or 
two  persons  more  eligible  for  the  post ;  but,  he  added, 
'  I  think  it  due  to  those  who  concur  in  political  opinion 
with  her  Majesty's  government,  whenever  I  have  to 
assign  stations  of  honour  and  distinction,  unless  there  is 
some  strong  reason  to  the  contrary,  to  give  the  preference 
to  those  who  entertain  the  opinions  and  support  the  prin- 
ciples to  which  I  myself  owe  the  position  I  hold,  and 
the  power  I  possess  of  dealing  with  such  matters  at  all.' 
*  This,'  he  continued,  *  has  been  the  general  practice  in  this 
country ; '  in  proof  of  which  assertion  he  cited  several 
notable  examples.*  On  June  26  following  it  was  moved  in 
the  House  of  Commons  to  resolve  that  *  fitness  has  not 
been  primarily  considered  in  certain  appointments  made 
by  the  Lord-Lieutenant  of  Ireland  ; '  but  it  being  conclu- 
sively shown  that  this  charge  was  wholly  destitute  of  foun- 
dation, the  motion  was  negatived  without  a  division. 

appointed  Lord  High  CommiBsioner  ruption,  and  especially  that  kind  of 

Extraordinary  to  the  Ionian  Islands,  corruption    which    consists    in   the 

from  a  sense  of.  his  peculiar  fitness  misuse  of  patronage  as  '  inherent  in 

for  the  post,  and  notwithstanding  his  the  system  of  parliamentary  govem- 

being  a  leading  member  of  the  Op-  ment.'    For  further  particulars  as  to 

position.  the  usage  of  ministries  in  the  distribu- 

*  And  see  Hans.  Deb.  vol.  clzxii.  tion  of  the  patronage  of  the  Crown, 

p.  954.  Earl  Grey,  in  his  essay  on  see    voL  ii.  c.  2.    On  the  office  of 

±*arl.  Govt,  new   ed.   p.  48,  points  Prime  Minister, 

out  the  tendency  to  encourage  cor-  *  Hans.  Deb.  vol.  clviii.  pp.  1644-46. 
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Non-poii-  We  now  proceed  to  notice  the  exceptions  to  this  prac- 
^ntT^  tice,  which  are  both  numerous  and  important. 
mentg.  In  the  first  place,  in  the  disposal  of  the  ecclesiafitical 
ch^\  patronage  of  the  crown,  it  is  not  the  rule  that  it  should 
be  generally  given  to  partisans  of  the  existing  government. 
Appointments  to  bishoprics,  and  other  dignified  offices 
in  the  Church,  and  to  the  more  valuable  livings  in  the  gift 
of  the  crown,  are  usually  made  upon  the  recommendation 
of  the  prime  minister,  and  he  is  careful  to  consult  the 
general  interests  of  the  Church,  in  such  nominations, 
without  reference  to  mere  poKtical  or  sectional  opinions.** 
The  Lord  Chancellor  has  the  distribution  of  a  very  large 
amount  of  inferior  Church  patronage,  which  he  is  free  to 
dispose  of  *  according  to  his  notions  of  what  is  due  to 
religion,  friendship,  or  party.'  * 
In  the  In  the  appointment,  or  promotion,  of  naval  and  mili- 
^^  *°^  tary  officers,  and  of  persons  employed  in  the  civil  branch 
of  the  Admiralty,  political  distinctions  are  almost  in- 
variably overlooked.  It  is  universally  recognised  as  the 
duty  of  those  who  are  entrusted  with  the  patronage  of 
the  crown,  to  be  guided  in  the  distribution  of  promotion 
and  professional  employment  in  the  army  and  navy  by 
the  rules  of  the  service  and  the  merits  of  the  case.*^ 
Any  minister  would  incur  inevitable  disgrace  who 
should  be  actuated  by  political  or  party  preferences  on 
such  occasions,  and  should  select  inferior  men,  because 
of  their  political  opinions."  Promotion  in  militia  regi- 
ments is,  as  a  general  rule,  conducted  on  the  principle  of 
seniority.^  

*  See  Rep.  on  Off.  Salaries,  1860.  •  Lord  Campbell's  Lives  of   the 

Lord  John  KuaseU's  Evid.  909, 1282.  Chancellors,  vol.  i.  p.  20. 

His  lordship  slated  that,  with  regard  •*  Grey,  Pari.  Govt  p.  160. 

to  bishops,  he  thought  the  minister  *  Mr.  Grey  and  Mr.  Fox's  speeches, 

generally  recommended  persons  who  in  Pari.  Deb.  vol.  iv.  pp.  342,  368. 

agreed  with  him  in  political  opinion,  And  see  Admiral  Seymour's  Evidence 

they  having  seats  m  the  House  of  before  Committee  on  Navy  F^mo- 

Lords.    But,  of  late  years,  a  stricter  tion.  Commons  Papers,  1863,  vol.  x. 

impartiality  has  been  observed  in  the  p.  71,  and  Index  to  Keport^  p.  480. 

selection  of  persons  for  this    high  '  Hans.  Deb.  vol.  clxxii.  p.  1472. 
office. 
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So,  also,  with  regard  to  vacancies  in  judicial  oiBSices.  judicial 
With  the  exception  of  the  office  of  Lord  Chancellor,  ®®^' 
which  is  political  and  ministerial,  and  of  the  posts  of 
Chief  Justice  of  the  Common  Pleas  and  of  the  Queen's 
Bench,  which  are  usually  conferred  upon  the  law  officers 
of  the  crown,  no  such  principle  would  be  permitted  to 
prevail  in  England,  as  that  seats  upon  the  bench  should 
be  given  to  political  partisans.'  In  Ireland,  it  is  true,  a 
greater  laxity  on  this  point  has  prevailed ;  and  while  the 
Derby  administrations,  in  1852  and  1858,  aiForded  ex- 
amples of  promotion  from  the  Irish  bar  of  political 
opponents  of  the  government,  yet  *  no  doubt,  in  Ireland, 
promotions  to  the  bench  have  been  made  in  general,  by 
both  sides,  on  party  grounds.'  ^ 

As  respects  civil  service  nominations,  for  minor  ap-  Civai 
pointments  to  office.  Lord  PaJmerston  has  testified  that 
they  are  '  often  given  without  regard  to  pohtical  con- 
siderations.'* 

So,  also,  in  regard  to  promotions  in  the  civil  service ;  Promo- 
stringent  regulations  have  been  adopted  and  enforced  by  ^^^' 
government  to  discountenance  attempts  on  the  part  of 
public  officers  to  obtain  promotion  by  means  of  poUticaJ 
influence.     Circulars  have  been  addressed  to  members  of 


▼ice  nomi- 


'  Hans.  Deb.  vol.  clzxiii.  p.  205.  interests  of  party ;  and  that  he  had 

LordLyndhurst  was  made  Chief  Baron  selected  a  political  opponent   (Mr. 

of  the  jQxchequer  in  1831,  upon  the  Montague    Smith,    a    conservative 

recommendation  of  his  political  rival  member  of  the  House  of  Commons) 

Lord  Brougham,  who  uien  held  the  to  fill  the   last  vacancy   upon  the 

Great  SeaL    Lord  CampbeU,  when  bench,     and    another     conservative 

Lord  High    Chancellor,    appointed  gentleman  to  be  Chief  Registrar  of 

Colin  Blackburn  to  be  a  judge  of  the  the  Court  of  Bankruptcy,  because  ho 

Court  of  Queen's  Bench,  although  he  considered  them  to  be  the  most  quali- 

was  of  opposite  politics,  and  was  onlj  fied  persons  for  the  said  offices.    In 

known  to    the    chancellor    by    his  the  appointment  of  County  Court 

professional  reputation.  (MacmiUan^e  Judges  he  had  also  striven  to  select 

Magaame,  November  18G4,  p.  18.)  men  for  their  merit  and  qualification^ 

And  on  July  3,  1865,  the  Attorney-  without  regaid  to  personal  or  party 

General  stated    in    the    House    of  considerations.  Hans.  Deb.  voLclxzx. 

Commons    that    Lord     Chancellor  p.  1128. 

Westbury  had  exercised  his  judicial        ^  Hans.  Deb.  voL  clxxiii.  p.  206. 
patronage   without    regard    to   the        '  Ibid,  voL  clzxii.  p.  968. 
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Parliament  by  the  head  of  the  principal  administrative 
departments,  calling  attention  to  orders  in  council,  which 
strictly  forbid  the  endeavour  to  interest  members  of 
Parliament  in  applications  for  office,  or  in  promotions, 
and  declaring  that  any  attempt  to  obtain  promotion  by 
political  or  other  indirect  influence  will  be  punished.^ 
On  the  other  hand,  numerous  public  servants  are  forbidden 
by  law  (post^  p.  391,  n.)  to  exercise  the  elective  franchise, 
lest  they  should  be  subjected  to  undue  political  influence 
by  their  oflScial  superiors.  In  other  cases,  where  the 
franchise  is  not  restrained,  care  has  been  taken  to  prevent 
its  independent  exercise  from  being  interfered  with.^ 
These  measures,  coupled  with  the  general  adoption  of 
the  system  of  competitive  examinations,  in  appointments 
to  office,  have  done  much  to  prevent  the  abuse  of  patron- 
age for  party  purposes. 
^^  The  entire  patronage  of  the  crown  in  Great  Britain 

itB  extent  has  been  computed  at  about  105,000  offices.*  After  ex- 
bution"  eluding  the  different  classes  of  appointments  in  regard  to 
which,  as  we  have  seen,  the  influence  of  party  is  but 
small,  there  still  remains  a  considerable  amount  which  is 
regarded  as  being  available  for  distribution  amongst  the 
friends  and  supporters  of  the  existing  administration. 
Patronage  of  this  description  is  generally  exercised 
through  the  instrumentality  of  the  parUamentary  secre- 
tary to  the  treasury,  or  the  political  secretary  of  the  de- 
partment concerned."  It  includes  direct  appointments  to 
minor  and  subordinate  offices,  and  nominations,  under  the 
competitive  examination  system.  The  principal  members 
of  the  ministry  are  careful  to  hold  themselves  aloof  from 
such  transactions,  lest  their  position  should  be  compro- 


J  Rep.  of  Commons  Commitee  on  the    emphy6$  of    the  civU  service 

the  Board  of  Admiralty,  1861,  pp.  amounted,   in  1862,  to  43,1^3.     In 

89.  95,  96,  and  see  post,  p.  397.  1822,  thej  were  only  18,500.  Ibid, 

^  See  post^  p.  392,  n.  vol.  clxxvi.  p.  1944. 

*  Hans.  Deb.    vol.  clxxii.  p.  956.  "  Commons  Papers,   1854-5.     On 

Of  this  number,  it  is  stated   that  the  Civil  Service,  vol.  xx.  p.  112. 
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mised  thereby."  But  in  every  branch  of  the  public 
service  the  political  head  of  the  department  must  be 
held  responsible,  if  not  for  every  individual  appointment, 
at  any  rate  for  the  regulations  under  which  the  patronage 
is  bestowed.* 

Eeference  has  already  been  made  to  the  system  of  Competi- 
competitive  examinations,  which  was  introduced  for  the  mlL^ons 
express  purpose  of  doing  away  with  abuses  in  regard  to  fo^  9^1 
patronage. 

From  time  immemorial  the  constitution  of  the  civil 
service  of  the  crown  has  been  regulated  by  royal  orders 
in  council.**  By  the  same  authority  a  change  has  recently 
been  eflfected,  and  the  principle  of  competitive  examina- 
tions for  appointments  in  the  civil  service  established,  by 
an  order  in  council  of  May  21,  1855.'  Its  adoption  in 
the  various  parts  of  the  service  has  been  gradual.  In 
some  departments  open  competition  is  the  rule,  in  others 
a  limited  competition  among  three  candidates.  The  civil 
and  medical  services  of  India,  the  scientific  corps  of  the 
army,  and  some  civil  departments  of  the  state,  are  sup- 
plied through  open  competition,  and  have  ceased  to  afford 
patronage  to  ministers.  But  where  limited  competition 
prevails  it  has  rather  served  to  increase  than  diminish 
the  amount  of  pohtical  patronage.  Thus,  formerly,  when 
a  vacancy  occurred  in  a  subordinate  public  office,  the 


^  Commons    Papers     (Kep.     on  system  had  been  already  adopted, 

Dockyard    appointments),     1852-3,  and  showed  that  the    principle  of 

YoL  zzy.  pp.  300,  344,  363.  competitive  examinations  was  being 

**  Ibid,  Keport,  p.  xii.  gradually  introduced  throughout  the 

'  See  Sir  James  Stephen's  letter  public  service.    But  Lord  Grey,  in 

on  the  reoiganisation  of  the  Civil  the  new  edition  of  his  Parliamentary 

Service,  in  Commons  Papers,  1854-5,  Government,  points  out  the  peculiar 

voL  zx.  p.  81.  abuses  which    have  arisen    in  the 

4  Hans.  Deb.  vol.  cxxxviii.  p.  2157|  working  of  the  competitive  system, 

vol.  cxxxix.  p.  682.    See  also  debate  and  strenuously  condemns  it,  as  being 

in  the  House  of  Commons,  on  April  '  radically  wrong,'  and  calculated  to 

1,  1862,  and  July  17, 1863,  wherein  obtain  in  general  a  less  efficient  class 

the  objections  to  the  new  system  of  public    servants  than  those  ap- 

were  very  forcibly  urged.    The  go-  pointed  by  government  under  the  old 

vemment  upon  Doth  occasions  ex-  system.     (Pp.  206-310.) 
plained    the  extent  to    which    the 

VOL.  I.  C  C 
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patronage  Secretary  of  the  Treasury  disposed  of  it  upon 
the  recommendation  of  a  member  of  Parliament  support- 
ing the  existing  government.  Now  he  can  give  nomina- 
tions to  three  members  for  each  vacancy,  or,  if  he  chose, 
could  present  them  all  to  one  member,  to  be  distributed 
according  to  his  discretion/ 

The  existing  arrangements  in  regard  to  competitive  ex- 
aminations for  civil  service  appointments  were  explained 
by  Lord  Palmerston  on  May  29,  1862,  as  follows:  The 
candidates  for  each  examination  are,  in  the  first  place, 
questioned  upon  a  standard  test  to  ascertain  whether  they 
possessed  what  might  be  called  a  minimum  of  the  ac- 
quirements necessary  for  the  vacant  ofiice.  It  was  then 
usual  to  select  three  candidates  for  every  vacancy,  to  sub- 
ject these  to  a  competitive  examination,  and  confer  the 
post  upon  the  one  who  proved  to  be  the  best  qualified/ 
Responsi-  But  whether  it  be  discharged  upon  the  mere  discretion 
nppo^n^'  of  ministers  or  with  the  assistance  to  be  derived  from  an 
n^nts  to  organised  system  of  preliminary  examinations,  *  there  is 
no  act,'  says  a  recent  political  writer,  '  which  more  im- 
peratively requires  to  be  performed  under  a  strong  sense 
of  individual  responsibility  than  the  nomination  to  em- 
ployments/ '  Besides,  the  quahfications  which  fit  special 
individuals  for  special  duties  can  only  be  recognised  by 
those  who  know  the  individuals  or  who  make  it  their 
business  to  examine  and  judge  of  persons  from  what  they 
have  done  or  from  the  evidence  of  those  who  are  in  a 
position  to  judge.'  Combating  the  notion  which  has  been 
entertained  by  some  in  favour  of  nominations  to  office  by 
a  popular  assembly,  Mr.  Mill  thus  proceeds :  *  When 
those  conscientious  obligations  are  so  little  regarded  by 


'  May,  Const  Hist.  vol.  ii.  p.  92 ;  Admiralty,  in  favour  of  a  clerk  who 

Cox,  British  Commonwealth,  p.  117;  had  heen  placed  in  that  department 

Hans.  Deb.  vol.  cbcvi.  p.  838.  without  having  obtained  the  usual 

■  Hans.   Deb.  vol.   clxvii.  p.  03.  certificate,  see  Keport  of  Committee 

For  an   instance  of  evasion  of  the  on  Public  Accounts,  1862,  Evid.  861, 

rules  of  the  Civil  Service  Commis-  1541. 
sioners,  on  the  part  of  the  Board  of 
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great  public  officers,  who  can  be  made  responsible  for 
their  appointments,  how  must  it  be  with  assemblies  who 
cannot?  Even  now  the  worst  appointments  are  those 
which  are  made  for  the  sake  of  gaining  support  or  disarm- 
ing opposition  in  the  representative  body  :  what  might  we 
expect  if  they  were  made  by  the  body  itself?  Numerous 
bodies  never  regard  quaUfications  at  all,'  *  When  appoint- 
ments made  by  a  popular  body  are  not  decided,  as  they 
almost  always  are,  by  party  connection  or  private  jobbing, 
a  man  is  appointed  either  because  he  has  a  reputation, 
often  quite  undeserved,  for  general  abihty,  or  oftener  for 
no  better  reason  than  that  he  is  personally  popular.'  * 

Even  the  officers  and  servants  attendant  upon  the  two  ParUa- 
Houses  of  Parliament  are  not  appointed  by  the  Houses  ^^^ 
themselves,"  but  either  (as  in  the  case  of  the  principal 
officers)  by  letters-patent  from  the  crown,  or  by  the 
Clerk,  Sergeant-at-Arms,  or  Usher  of  the  Black  Eod,  or 
by  the  Speaker,  according  to  the  department  to  which 
the  particular  office  may  belong/  The  House  of  Com- 
mons appoint  their  Speaker  and  the  Chairman  of  the 
Committee  of  Ways  and  Means;  the  House  of  Lords 
their  Chairman  of  Committees,  and  the  examiners  of 
standing  orders  for  private  bills.''  By  the  Act  15  &  16 
Vict.  c.  57,  authorising  the  issue  of  a  commission  to  en- 
quire into  corrupt  practices  at  elections  of  members  of 
the  House  of  Commons,  upon  a  joint  address  of  both 
Houses  of  Parliament  to  the  crown,  it  is  provided  that 
the    commissioners    shall   be  persons  *  named  in   such 


*  Mill  on    Representative    Govt.  "  See,  in  regard  to  the  appoint- 

pp.  94-96.    See  also  Austin's  Plea  ment  of  Clerk  of  the  House  of  Com- 

for  the  Constitution,  p.  31.   And  see  mons,  Hans.  Deb.  vol.  cxiv.  p.  188. 

the  observations  of  the  Attorney-  And  of  Clerk  Assistant  of  the  House 

General  and  of  Mr.  Walpole  on  a  of  Lords,  tbid.  vol.  xcvii.  p.  466. 

proposal  that  certain  new  judicial  '  Ibid.  vol.    cxl.  pp.    258,    447. 

offices,  to  be  created  by  statute,  should  Commons  Papers,  184^-8,  vol.  xvi. 

be  placed,  in  the  first  instance,  at  the  p.  46;  Ihid.  vol.  xviii.  pp.  96, 104, 

option  of  persons    already  holding  111.    Ibid,  1866,  vol.  IL  p.  1. 

certain  other  judicial  offices.    Hans.  ''  Hans.  Deb.  vol.  cxiv.  p.  48.  S.O. 

Deb.  vol.  clxxvii.  p.  811.  Ibid,  vol.  H.  of  Lords,  in  May,  Pari.  Prac.  p. 

clxxviii.  p.  626.  And  see  pod,  p.  418.  630. 

C  c  2 
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address/  such  persons  having  the  standing  at  the  bar,  &c. 
indicated  by  the  Act.     It  b  customary  for  the  commis- 
sioners to  be  named  in  the  resolution  for  the  address,  which 
is  first  introduced  into  the  House  of  Commons.* 
Repreaen-        As  a  neccssary  consequence  of  the  division  of  the  civil 
PaiiUment  scrvicc  iuto  political  and  non-political  officers,  and  of  the 
®^  ^y.^'y      acknowledged  supremacy  of  the  members  of  the  adminis- 

public  de-  o  1  •/    ^ 

partment.  tratiou  ovcr  all  the  subordinate  employ is^  it  is  required  by 
our  parhamentary  system  that  every  branch  of  the  public 
service  should  be  represented,  either  directly  or  indirectly, 
in  the  Houses  of  Parliament  This  duty  is  performed  by 
the  pohtical  heads,  who  are  themselves  solely  responsible 
for  every  act  of  administration  down  to  the  minutest  de- 
tails of  official  routine.  Having  entire  control  over  the 
public  departments,  they  are  bound  to  assume  re- 
sponsibihty  for  every  official  act,  and  not  to  permit 
blame  to  be  imputed  to  any  subordinate  for  the  man- 
ner in  which  the  business  of  the  country  is  transacted, 
except  only  in  cases  of  personal  misconduct,  for  which  the 
political  chiefs  have  the  remedy  in  their  own  hands.^ 

Subordi-         tjt  is  no   arbitrary   rule,'  says  Lord  Grey,  *  which 

nation  of  .  ,  n     i      ii  n  m 

aiipenna-  Tcquircs  that  all  holders  of  permanent  offices  must  be 
c^ra  to*  subordinate  to  some  minister  responsible  to  Parliament, 
«>m«  ^-  since  it  is  obvious  that  without  it,  the  first  principle  of  our 
system  of  government — the  control  of  all  branches  of  the 
administration  by  Parliament — ^would  be  abandoned.'*  But 
the  control  of  Parhament,  as  will  hereafter  appear,  is 
general,  and  does  not  admit  of  any  direct  interference 
with  the  subordinate  officers  of  government. 

So  strict  is  the  rule  of  ministerial  supremacy  as  to  forbid 
any  orders  to  be  given  to  any  public  servant  of  the  crown, 
by  either  house  of  Parliament,  except  through  the  regular 
channel  of  official  communication,  namely,  a  Secretary 


»  Hans.  Deb.  May  1,1866,  wherein    head,  see  vol.  ii.  c.  1,  on  the  Cabinet 
four  such  addresses  were  voted.  Council 

»  For  further  'particulars  on  this        *  Grey,  Pari.  Govt,  new  ed.  p.  300. 
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of  State,  or  other  officer   who   may  be  authorised  to 
convey  the  royal  commands.* 

So,  also,  as  regards  the  dismissal  of  persons  from  public  Absolute 
employ  ;  the  crown  possesses  by  virtue  of  its  prerogative  ^^So^ 
an  absolute  legal  power  to  dismiss  any  of  its  servants,  on  to  dismisa 
the  advice  of  its  responsible  ministers.**     Such  a  power  Lr^te*? 
'is  indispensable,   in  order  to   give  to  the  latter   that 
authority  over  those  by  whose   agency  and  assistance 
they  cany  on  the  pubUc  business,  without  which  they 
could  not  justly  be  held  accountable  by  Parliament  for 
the  manner  in  which  affairs  are  conducted.'  *    This  rule,  ^j^j^ 
however,  is  subject  to  an  important  exception  in  the  case  certain  ex- 
of  those  offices  which  are  held  '  during  good  behaviour,'  ^^  ^^^^' 
a  tenure  which  has  been  applied  by  Acts  of  ParUament  to 
the  judges  (whether  their  jurisdiction  be  local  or  general), 
the  Comptroller  of  the  Exchequer,  the  auditors  of  the 
public  accounts,  and  certain  other  functionaries,  whose 
position  is  one  that  makes  it  desirable  that  they  should  be 
independent  of  the  crown,  holding  their  offices  for  life, 
and  being  removable  (except  in  the  case  of  certain  officers 
of  inferior  grade)  only  upon   addresses  from   the  two 
Houses  of  Parliament,"* 

But  while  every  government  must  necessarily  possess  the  Dismissaia 
abstract  right  of  dismissing  any  of  its  servants  who  may  forin^m- 
hold  their  offices  *  during  pleasure,'  whenever  they  consider  p^tence 

1  -,  ••111  •  •/»!        ormiscon- 

that  such   a  step  is  required  by  the  exigencies  oi  the  duct. 
public  service,  it  has  nevertheless  been  recognised  as  a 
rule  that  persons  holding  non-political  offices  under  the 
crown  should  only  be  dismissed  for  incompetence  or  mis- 


»  Case  of  Sir  Baldwin  Walker,  in  *  Broom,  Const.  Law,  701.    See 

House  of    Commons,    Hans.    Deb.  also  in  regard  to  Clerks  of  the  Peace 

March  8  and  22, 1861.  who    hold    office    quamdiu  bene  se 

*  Chitty  on  Prerog.  82.  See  the  ffesserittt,  Hans.  Deb.  vol.  clxxiii.  p. 
case  of  Earl  Howe  in  Mirror  of  Pari.  708,  and  stat.  27  and  28  Vict.  c. 
1831,  p.  3127.  As  regards  officers  66.  For  the  precise  legal  effect  of 
in  the  navy,  army,  or  militia,  see  this  tenure,  see  Hans.  Deb.  vol.  clxxx. 
ante,  p.  326.  pp.  206,  304 

•  Grey,  Pari.  Govt  new  ed.  p.  326. 
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conduct.*  Dismissals  on  other  grounds  are  highly  objection- 
able and  inexpedient ;  more  especially  if  they  spring  from 
political  considerations.  Doubtless,  an  active  interference  in 
politics,  on  the  part  of  a  non-political  office-holder,  would 
be  a  case  of  '  misconduct '  sufficient  to  justify  his  dismissal. 
It  is  a  well  understood  rule  of  constitutional  government, 
that  all  such  functionaries  *  should  abstain  fi'om  taking  an 
active  part  in  political  contests,'  observing  a  strict  neu- 
trality therein.  If  a  contrary  practice  prevailed,  it  would 
inevitably  follow  that  the  opposite  party,  on  succeeding 
to  power,  would  retaUate  on  those  who  had  assisted  to 
uphold  a  rival  ministry ;  and  thus  a  repetition  of  vindic- 
tive and  extensive  changes  amongst  government  employes 
would  occur,  that  would  prevent  the  growth  of  experi- 
ence in  office,  and  destroy  the  efficiency  of  the  public 
service. 
Case  of  In  August  1866,  the  Lord  Chief  Justice  of  England,  Sir  Alexander 

Mr.Beales.  Cockbum,  dismissed,  or  rather  declined  to  reappoint,  as  usual,  Mr. 
Edmund  Beales,  as  revising  barrister  for  the  county  of  Middlesex, 
on  sk^count  of  his  having  taken  *  a  very  active  and  leading  part  in  a 
political  agitation  of  no  ordinary  character,*  having  for  its  object 
the  endeavour  to  bring  about  a  radical  reform  of  Parliament. 
Revising  barristers  are  annual  appointments,  but  it  is  customary  to 
nominate  the  same  person  year  by  year,  unless  for  some  special  reason ; 
so  that  declining  to  reappoint,  in  the  present  instance,  was  equiva- 
lent to  dismissal.  The  Chief  Justice  conveyed  his  sentiments  to 
Mr.  Beales  on  this  occasion,  in  an  explanatory  letter,  wherein  he 
stated  that  he  was  *  very  far  from  thinking  that  to  entertain  or  to 
express  decided  political  opinions  ought  to  be  considered  as  disqua- 
lifying a  member  of  the  bar  from  holding  office  as  a  revising 
barrister.  In  making  these  appointments,'  his  lordship  added,  '  I 
have  looked  only  to  the  fitness  of  the  candidates,  and  have  never 
stopped  to  enquire  what  were  their  political  views.  But,  on  the 
other  hand,  I  must  say  I  do  not  think  it  desirable  that  a  gentleman 
holding  what,  in  the  view  of  many  person^,  would  be  deemed  ex- 
treme opinions,  and  occupying  a  prominent  position  in  the  political 
warfare  of  the  day — whether  on  the  one  side  or  the  other — 
should  be  appointed  to  decide  judicially  on  the  claims  of  persons 
to  vote  in  the  election  of  .members  of  Parliament.*  Mr.  Beales 
remonstrated  against  his  removal,  as  being,  in  his  opinion,  uncalled 

•  Grey,  Pari.  Govt.  p.  287. 
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for  and  nnjastifiable,  but  acknowledged    tlie  kindly  and  friendly 
spirit  in  which  his  lordship  had  acted  towards  him/ 

All  public  employes^  whatever  may  be  their  private  Fidelity  in 
convictions  on  political  questions,  are  bound  to  discharge  gg^^e^^^^ 
their  duties  towards  their  official  superiors  for  the  time 
being  honestly  and  faithfully,  affording  to  them  all  the 
assistance  in  their  power.  But  this  assistance  is  necessa- 
rily limited  to  the  sphere  of  official  obligation,  and  does 
not  require  the  surrender  of  private  opinions,  or  justify 
an  intermeddling,  on  behalf  of  their  employers,  in  poUtical 
strife.  While,  on  the  one  hand,  the  practice  of  depriv- 
ing persons  of  subordinate  offices  simply  on  account  of 
their  political  views,  is  destructive  of  all  efficient  ad- 
ministration— ^as  the  example  of  the  American  Kepublic 
has  strikingly  shown  —  on  the  other  hand,  it  is  mani- 
festly unreasonable  that  any  public  servant  should  be 
permitted  to  continue  in  active  opposition  to  the  existing 
government.' 

It  is  not  easy  to  define  the  extent  of  *  misconduct,'  of  this  au  intep- 
description  which  should  properly  subject  a  permanent  poutictob- 
officer  of  the  crown  to  dismissal.   During  a  period  of  great  jectionabie. 
poMtical  excitement  the  government  may  be  constrained 
to  act  with  more  severity  towards  public  servants  who 
may  take  an  active  part  in  pohtics,^  than  at  ordinary  times. 

'  See    the   correspondence  in  the  Papers,  1860,  vol.  xlv.  p.  363;  and 

Jurist,  Sept.  1,  1866,  p.  346.     And  see  Hans.  Deb.  vol.   clxxi.  p.  722. 

see  the  action  taken  by  the  govern-  Also    correspondence    between    the 

ment  in   1841,  upon   complaint   of  Duke  of  Newcastle,  the  Jjieutenant- 

Clerks  of  Justices  of  the  Peace  in  Governor  of  New  Brunswick  and  his 

Scotland,  acting  as  '  political  agents.'  ministers,  respecting  dismissals  from 

Mirror  of  Pari.  1841,  p.  2216.  office  for  political  reasons  ;  in  New 

'  Despatches  of  the  Colonial  Se-  Brunswick  Assembly  Journals,  1862, 

cretaries  (Lord  Grey  and  the  Duke  of  pp.  102-196. 

Newcastle)  to  the    Lieutenant-Go-  •*  Even  the  mere  exercise  of  the 

vemor  of  Nova  Scotia  in  1848  and  political  franchise  by  a  subordinate 

in  1860,  in  respect  to  the  control  and  servant    of  the  crown,  though  not 

dismissal  of  public  officers  in  that  prohibited,  may  be  considered,  as  a 

colony ;  quoted  in  the  Toronto  Globe  general  rule,  to  be  inexpedient.  (See 


of  September  2^2,  1860.  Despatch  Grey  on  Pari.  Govt,  new  ed.  p. 
from  the  Duke  oi  Newcastle  to  the  236.)  All  persons  engaged  in  the 
Governor  of  Jamaica,  prohibiting  management  or  collection  of  the  pub- 
public  officers  from  writing  offensive  lie  revenue  are,  by  statutes  passed  in 
letters  in  the  newspapers.    Commons  the  last  century,  expressly  disquali- 
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Dismissal 
of  Earl 
Fitzwil- 
liam. 


For  example,  in  1819,  when  party  feelings  ran  very  liigh.  Earl 
Fitzwilliam,  an  amiable  and  loyal  nobleman,  was  summarily  dis- 
missed from  his  ofl&ce  of  Lord-Lieutenant  of  the  West  Riding  of 
Yorkshire,  because  he  had  joined  in  calling  a  meeting  of  freeholders 
to  consider  of  petitioning  the  king,  and  the  two  Houses  of  Parlia^ 
ment,  upon  the  existing  state  of  public  affairs,  in  terms  supposed  to 
reflect  upon  an  answer  recently  given  by  the  prince  regent  to  an 
address  from  the  City  of  London.*  The  ministry  being  interrogated 
in  Parliament  in  regard  to  this  dismissal,  justified  it  on  the  ground 
that  4t  was  essential  to  the  due  administration  of  public  affairs,  and 
to  the  dignity  of  the  crown,  that  none  of  its  servants  should  hold 
opinions  of  it  derogatory  to  its  honour  and  character.' J 

It  has  been  suggested  that  the  relations  between  the 
subordinate  class  of  public  functionaries  and  the  executive 
government  should  be  regulated  by  statute,  so  as  to 
prevent  a  possible  abuse  of  power  on  the  part  of  the 


fied  from  voting  at  parliamentary 
elections.  So  stnctly  is  this  enforced 
that  country  postmasters,  who  may 
not  receive  more  than  4/.  a  year  from 
the  state,  are  disfranchised.*  And  by 
more  recent  enactments,  all  persons 
connected  with  the  police  or  consta- 
bulary force,  in  town  or  country,  are 
prohibited  from  exercising  the  elec- 
tive franchise.  (Rogers  on  Elections, 
ed.  1859,  pp.  158-164.)  With  these 
exceptions,  however,  no'  one  is  for- 
bidden to  vote  by  reason  of  his  hold- 
ing an  office  under  the  crown,  or 
because  he  may  be  in  receipt  of  a 
fixed  income  from  the  public  revenue 
(Hans.  Deb.  vol.  clxix.  p.  524).  On 
the  contrary,  the  tendency  of  recent 
departmental  regulations  has  been  to 
secure  a  greater  degree  of  indepen- 
dence than  formerly  to  the  public 
servant  in  the  exercise  of  the  political 
franchise.  Witness  the  fact  that  Mr. 
Ferrand,  a  political  opponent  of  the 
government,  was  elected  a  member 
for  the  borough  of  Devonport,  in 
February  1863,  against  one  of  the 
Lords  of  the  Admiralty,  although  the 
constituency  comprises  a  large  num- 
ber of  emphy^a  in  the  Admiralty 
Dockyards,  whose  votes  turned  the 
scale  in  favour  of  Mr.  Ferrand  (ibid, 
p.  784).  At  the  general  election  in 
1865,  Devonport  returned  two  Oppo- 


sition members;  but,  uoon  petition, 
they  were  both  nnseatea  for  bribery 
practices  (ibid,  vol.  clxxxiii.  p.  643). 
A  recommendation  of  the  royal  com- 
miasion  on  dockyards  in  1860,  in 
favour  of  disfranchising  the  dock- 
yards was  not  approved  of  by  the 
government  at  the  time  (ibid,  vol. 
clxxi.  p.  670).  Nevertheless,  by  the 
16th  clause  of  the  new  Reform  Bill, 
introduced  by  Mr.  Gladstone  in  1866, 
it  was  directed  that  the  dockyard 
labourers  should  be  disfranchised, 
avowedly  in  order  to  protect  mem- 
bers from  the  undue  influence  on 
the  part  of  constituents  who  are 
dependent  upon  government  for  their 
daily  wages.  See  the  debates  on 
the  conduct  of  these  labourers,  and 
their  proposed  disfranchisement  in 
the  session  of  1866,  and  especially 
vol.  clxxxi.  p.  1876  ;  vol.  clxxxii.  pp. 
68,  72, 1177.  It  has  been  estimated 
that  the  number  of  dockyard  voters, 
in  the  several  boroughs  of  Chatham, 
Devonport,  Greenwich,  Portsmouth, 
and  Pembroke,  who  would  have  been 
disfranchised  had  this  bill  become 
law,  was  3,655.  Commons  Papers, 
1866,  No.  318. 

»  Campbeirs  Chancellors,  vii.  336. 
May,  Const.  Hist.  ii.  197. 

J  Pari.  Deb.  vol.  xli.  p.  102. 
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responsible  advisers  of  the  crown  towards  their  subordi-  Exerdse 
nates  in  office."  But  it  has  been  well  remarked  by  Lord  ^4erof 
Grey,  that '  it  would  be  impossible  to  Umit  the  power  of  di-miasai. 
dismissal  to  cases  in  which  misconduct  could  be  proved 
before  a  court  of  law,  without  incurring  the  risk  of  having 
the  executive  government  paralysed  by  the  passive  resist- 
ance of  persons  holding  these  situations,  and  by  the 
obstructions  they  would  be  able  to  throw  in  the  way 
of  ministers  they  wished  to  oppose.  Law  would  be 
too  clumsy  an  instrument  for  regulating  the  conduct  of 
the  ministers  of  the  crown  and  the  permanent  civil 
servants  of  the  state  in  their  relations  to  each  other.  This 
is  now  far  more  effiictually  and  far  more  safely  accom- 
plished by  the  power  of  public  opinion.  So  great  is  the 
authority  of  public  opinion,  that  no  minister  now  ever 
thinks  of  dismissing  a  public  servant  from  those  offices 
which  are  regarded  as  permanent,  unless  for  gross  mis- 
conduct ;  but  at  the  same  time  he  has  the  power  (and 
public  opinion  would  support  him  in  using  it)  of  dismiss- 
ing such  a  servant  for  misconduct,  which  it  might  be  im- 
possible for  any  law  to  define  beforehand,  and  of  which 
there  might  be  no  legal  evidence,  though  there  was  a 
moral  certainty.'  ^  Lord  Grey  proceeds  to  point  out  that 
active  opposition  to  their  political  chiefs  for  the  time 
being,  or  attempts  to  embarrass  them  either  by  passive 
resistance  or  by  putting  difficulties  in  the  way  of  their 
administration  of  office  are  just  those  kinds  of  misconduct 
which  would  be  most  dangerous,  and  yet  most  difficult  to 
suppress  or  prevent  by  legal  enactment,*  *  The  knowledge 
that  there  is  no  legal  restriction  on  the  power  of  dismissal 
to  prevent  a  minister  from  dealing  with  such  a  case  as  it 
would  deserve,  has  probably  been  the  principal  reason  why 
such  cases  do  not  arise ;  and,  by  preventing  the  possibility 


^  Grey,  Pwrl.  Govt,  new  ed.  pp.  of  Lords,   April  18,  1861,  on  the 

326,  827.  Education  Committee  and  the  rote 

^  Ibid,  p.  327.  And  see  speeches  of  of  the  House  of  Commons. 
ICarla  Granyille  and  Grey,  in  House 
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of  a  struggle  between  a  government  and  its  servants,  has 
kept  up  the  good  feeUng  which  has  hitherto  existed 
between  them.'  "* 
PensioM  Whenever  it  is  deemed  advisable,  in  furtherance  of 
"*^ .  ,  proposed  reforms  or  retrenchments  in  the  public  service, 
lowances.  to  dispense  with  the  services  of  any  particular  class  of 
public  employes^  it  has  always  been  customary  to  respect 
the  claims  of  existing  incumbents,  by  allotting  to  them 
suitable  pensions  or  retiring  allowances.  It  was  well  said 
by  Edmund  Burke,  whose  patient  labours  in  the  cause 
of  national  retrenchment  were  so  eminently  successful, 
that  it  was  neither  wise,  expedient,  or  just  to  interfere 
retrospectively  with  places  or  pensions ;  that  reform  ought 
to  be  prospective ;  that  the  duration  of  the  life  of  a 
nation  was  not  to  be  compared  with  the  short  duration 
of  the  Ufe  of  an  individual ;  that  an  individual  hardship, 
and  especially  an  injustice,  ought  not  to  be  committed  for 
the  sake  of  arriving  a  few  years  sooner  at  the  object  Par- 
liament had  in  view,  namely,  economical  reform."  It 
is  to  the  credit  of  the  imperial  government  that  they 
have  invariably  acted  upon  this  magnanimous  principle. 
Authority  has  been  given  to  the  Treasury,  by  a  general 
Act  of  Parliament,  to  make  suitable  compensation  to  all 
persons  whose  offices  may  be  abohshed;**  and  in  cases 
which  do  not  come  within  the  purview  of  this  Act,  special 
provision  is  made  by  Parliament  for  the  purpose.**  When 
the  new  Divorce  and  Probate  Court  was  established,  in 
1857,  provision  was  made  to  compensate  the  proctors 
who  had  practised  in  the  old  court,  which  was  then 
abolished.  This  compensation  amounted  to  the  enormous 
sum  of  116,000/.  per  annum.' 

■»  Grey,  Pari.  Govt,  new  ed.  p.  327.  House  of  Commons  vied  with  each 

■  Mirror  of  Pari.  1886,  p.  1047.  other  in  the  determination  to  deal  as 

®  Act  4  &  6  Will.  IV.  c.  24.   And  liberally  as  possible  with  a  valued 

see  Commons   Papers,  1852-3,  vol.  public  servant  upon  his  retirement. 

Ivii.  p.  717.  Hans.  Deb.  vol.  clxxx.  pp.  499-508. 
p  8  &  9  Vict  c.  78.    See  the  case        «  Hans.   Deb.  vol.  cliv.   p.  1005. 

of  Sir  Kichard  Bromley,  in  1866,  Commons    Papers,  1861,  vol.  li.  p. 

wherein    the    government  and   the  405. 
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As  with  the  appointment  and  dismissal,  so  also  in  re-  Salaries, 
gard  to  the  remuneration  of  public  employ is^  it  should  ?ubiic^offi- 
be  left  to  the  government  to  determine  the  amount  of  c®"  ^  b« 
pay  to  be  allotted  to  all  public  servants,  of  whatever  b^the 
grade  or  position.     Those  who  serve  the  crown  should  ^^^^»^^- 
look  directly  to  the  crown  for  compensation  and  reward. 
The  salaries   and   allowances  of  all  pubUc  servants,  in 
every  department  of  state  (with  the  exception  of  those 
functionaries  whose  salaries  are  fixed  by  Act  of  Parlia- 
ment),' are  regulated  by  the  Lords  Commissioners  of  the 
Treasury,  and  determined  by  Treasury  minutes.     It  is 
competent  for  the  official  head  of  every  pubhc  department 
to  recommend  to  the  Treasury  the  alteration  or  increase 
of  salaries   to  his  own  subordinates.     But  every  such 
recommendation  is  subjected  to  the  closest  scrutiny  by 
the  Treasury,  who  possess  supreme  control  in  all  financial 
matters,  over  every  other  branch  of  the  public  service." 
The  salaries  and  expenses  of  the  public  departments  are 
annually  submitted  to  the  review  of  the  House  of  Com- 
mons in  the  estimates,  and  a  separate  vote  is  taken  for  And  voted 
the  amount  required  to  defray  the  same,  in  each  depart-  ^^"^**^' 
ment.     Appended  to  the  estimate  for  every  vote,  a  list 
is  given  of  the  different  items  of  expenditure  included 
therein ;  but  although  it  is  within  the  power  of  the  House 
of  Commons,  in  committee  of  supply,  to  reduce  any  such 
vote  by  omitting  the  amount  of  any  particular  salary,  or 
other  item,  this  power  is  rarely  exercised,  and  only  upon 
grave  and  urgent  considerations.     It  is  perfectly  compe- 
tent for  either  House  of  Parliament,  and  more  particu- 
larly for  the  House  of  Commons,  to  subject  the  conduct 
of  the  executive  government  towards  the  subordinate 
officers  and  servants  of  the  crown  to  free  enquiry  and 
criticism ;  but  there  should  be  no  attempt  to  interfere 
with  the  discretion  of  responsible  ministers,  in  regulating 

'  The  officers  of  the  two  Houses  •  Hans.  Deb.  vol.  Ixxiii.  p.  1662. 
of  Parliament  are  ^so  an  exception  Ibid.  vol.  cxvii.  p.  834.  And  see 
to  this  rule  j  see  postj  pp.  402-406.        vol.  ii.  c.  2.    On  the  Treasury. 


S96  THE   ROYAL  PKEROGATIVK. 

the  pay  and  allowances  of  public  employes^  except  in 
cases  where  it  is  apparent  that  injustice  and  oppression 
have  been  exercised.* 
Pecuniwy       While   cvcry  salary,  and   the   classific^ation  of  every 
sh^  be    ^^^^  i^  (with  trifling  exceptions)  duly  submitted  in  the 
left  to  the   annual  estimates  for  the  criticism  and  sanction  of  Parlia- 
"**^^'    ment,  it  is  the  peculiar  duty  of  the  executive  government 
and  of  the  heads  of  the  several  departments  to  enter  into 
the  particular  and  minute  considerations  by  which  the 
rate  of  salaries,  the  annual  increments,  and  the  prospect 
of  promotion  are  adjusted.     This  duty  is  discharged  by 
the  Lords  of  the  Treasury,  and  should  be  left  to  their  un- 
fettered discretion,  inasmuch  as  they  are  responsible  for 
the  expenditure  inciu'red  in  every  branch  of  the  public 
service. 
Appiica-         By  a  Treasury  minute,  dated  February  26, 1866,  which 
inCT^^e      embodies  the   substance  of  regulations  previously  esta- 
of  saiaiy.    blishcd  in  various  departments  of  the  civil  service,  it  is 
provided  that  henceforth,  as  a  general  rule,  no  appUcation 
in  relation  to  increased  pay  or  allowances  (or  for  promo- 
tion, where  such  rests  with  the  Treasury)  will  be  enter- 
tained by  the  board  unless  transmitted  through  the  head 
of  the  department  to  which  the  applicant  belongs.     But 
in  the  event  of  the  departmental  head  refusing  to  forward 
any  such  application,  the  Treasury  will  receive  it  direct 
from  the  subordinate  officer,  if  it  be  accompanied  by  a 
copy  or  statement  of  the  refusal,  and  will  determine 
whether  or  not  the  communication  was  one  which  should 
have  been  addressed  to  them. 

This  minute  has  originated  in  consequence  of  a  practice 
recently  introduced  by  employes  in  the  civil  service  of 
memoriaUsing  the  Treasury  for  increase  of  salary  or  im- 

'  In   1850;  upon  motion  of   the  ex.,  p.  219.)     But  the  government 

prime  minister  (Lord  John  Russell),  reserved  to  themselves  the  right  of 

a  select  committee  of  the  House  of  dealing  with  the  recommendations  of 

Commons  was  appointed  to  enquire  this  committee  as  they  thought  fit. 

into  the  salaries  and  emoluments  of  IbicL  voL  cxvii.  pp.  834-837. 
public  officers.       (Hans.   Deb.   vol. 
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proved  departmental  position  through  members  of  Par- 
liament or  other  influential  persons,  or  by  direct  petition 
to  the  board  itself. 

In  enforcing  a  stricter  rule  upon  the  service,  the  Trea- 
sury expressly  disclaim  the  desire  to  debar  any  classes  or 
individuals  in  the  public  service  from  making  a  respect- 
fiil  complaint  of  any  matter  of  personal  grievance.  Still 
less  do  they  intend  to  offer  any  obstacle  to  the  most  free 
action  of  members  of  the  legislature  who,  on  public 
grounds,  may  consider  it  their  duty,  whether  in  ParUa- 
liament  or  by  communications  to  the  Treasury,  to  call 
attention  to  cases  of  grievance  on  the  part  of  individuals, 
or  who  may  think  fit  to  enter  upon  the  investigation  of 
questions  affecting  the  remuneration  and  other  conditions 
of  service  under  which  classes  of  public  officers  are  em- 
ployed. It  is  equally  the  duty  and  the  desire  of  the 
Treasury  to  afford  every  proper  facility  for  such  repre- 
sentations, and  to  give  them  their  impartial  attention. 

But,  on  the  other  hand,  a  due  regard  to  the  principles  Political 
of  subordination,  and  the  maintenance  of  proper  relations  f^biddwi. 
between  the  various  officers  employed  in  the  civil  ser- 
vice, requires  that  for  the  future  the  Treasury  should  insist 
upon  the  observance  of  the  rule  which  forbids  subordinate 
officers  from  seeking  advancement  by  means  of  pressure 
put  upon  the  executive  government  by  persons  whose 
only  knowledge  of  the  circumstances  of  the  case  is  derived 
from  the  ex  parte  representation  of  the  applicants  them- 
selves." 

All  pensions  and  retiring  allowances  to  public  servants.  Pensions 
although  payable  under  the  authority  of  an  Act  of  Par-  ^t^. 
liament,  are  awarded  by  the  Lords  of  the  Treasury,  pur- 
suant to  regulations  they  are  empowered  to  make  from 
time  to  time,  for  that  purpose.""    Fonnerly,  great  irregu- 


"  Comr  of  Treasury  Minute  con-  ^  67  Geo.  111.  c.  65,  extended  bj 

ceming  Customs'  Clerks,  &c.    Com-  4  &  6  Will.  IV.  c.  24.      If  the  go- 

mons  Papers,  1866,  No.  83.    And  see  yemment  should  refuse  to  allow  to  a 

Hans.  Deb.  vol.  clxxxi.  p.  1806.  public  officer  his  just  claims  under 


398  TIIK  ROTAL  PEEROGATIVE. 

krities  prevailed  in  the  granting  of  pensions  by  the 
crown,  and  it  became  necessary  for  Parliament  to  inter- 
pose its  authority  to  regulate  and  restrict  the  exercise  of 
this  function.  Prior  to  the  reign  of  Queen  Anne,  the 
crown  had  assumed  the  right  of  charging  its  hereditary 
revenues  with  pensions  and  annuities ;  and  it  had  been 
held  that  the  king  had  power  in  law  to  bind  his  suc- 
cessors. But,  on  the  accession  of  Queen  Anne,  an  Act 
was  passed,  forbidding  the  alienation  of  any  portion  of 
the  hereditary  revenues  for  any  term  beyond  the  life  of 
the  reigning  monarch.  On  the  accession  of  George  TIT, 
the  most  part  of  the  hereditary  revenues  of  the  crown 
being  surrendered  in  exchange  for  a  fixed  civil  hst, 
the  pensions  which  had  previously  been  paid  out  of  these 
revenues  were  henceforth  paid  out  of  the  civil  list. 
There  was  no  limit  to  the  amount  of  pensions  so  long  as 
the  civil  list  could  meet  the  demand ;  and  no  principle 
on  which  the  grant  of  them  was  regulated,  save  the  dis- 
.  cretion  of  the  crown  and  its  advisers/ 
Abuses  of  The  abuses  of  the  pension  list,  and  the  enormous  facilities 
sion^st  it  afforded  for  corrupt  purposes,  frequently  engaged  the 
attention  of  Parliament  during  the  reign  of  George  III., 
and  several  Acts  were  passed  at  different  periods  to  regu- 
late the  grant  of  pensions.  The  constitutional  right  of 
Parliament  to  investigate  this  matter,  and  to  control  the 
crown  in  respect  thereto,  was  fully  asserted  and  secured 
by  Burke's  Act  in  1782,*  which  forbade  the  granting  of 
secret  pensions,  upon  the  principle  that  Parliament  had  a 
right  to  be  informed  of  every  instance  of  the  exercise  of 
this  prerogative  in  order  to  ensure  and  enforce  the  re- 
sponsibility of  the  ministers  of  the  crown.^  This  Act 
further  acknowledged  the  principle  that  pensions  ought  to 


the  superannuation    Act,  he    could  ^  May,  Const.  Hist.  vol.  i.  pp.  214, 

apply  to  the  court  of  Queen's  Bench  215. 

for  a  mandamus  to  compel  the  Trea-  '  22  Geo.  III.  c.  82. 

suxy  to  pay  him  whatever  he  was  en-  '  Burke's  Works,  vol.  iii.  pp.  304- 

titled  to  receive.     Hans.  Deb.  voL  307.  And  see  Hans.  Deb.  vol.  clxxxiii. 

clxxx.  p.  503.  p.  423. 
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be  granted  for  two  causes  only ;  namely,  as  a  royal  bounty 
to  persons  in  distress,  or  as  a  reward  for  desert. 

The  interference  of  Parliament  to  restrain  abuses  in  Restrained 
the  grant  of  pensions  continued  during  the  succeeding  Sme^t. 
reigns  of  George  IV.  and  William  IV.,'  and  finally,  upon 
the  accession  of  her  present  Majesty  an  Act  was  passed, 
which  limited  the  right  of  the  crown  to  grant  additional 
pensions  on  the  civil  list  to  the  sum  of  1,200/.  a  year. 
This  sum  is  granted  to  her  Majesty,  for  each  and  every 
successive  year  of  her  reign,  cumulatively  for  the  pay- 
ment of  pensions.    Such  pensions,  pursuant  to  a  resolution 
of  the  House  of  Commons  of  February  18,  1834,  to 
be  awarded  only  to  '  such  persons  as  have  just  claims 
on  the  royal  beneficence,  or  who,  by  their  personal  services 
to  the  crown,  by  the  performance  of  duties  to  the  public, 
or  by  their  useful  discoveries  in  science  and  attainments 
in  literature  and  the  arts,  have  merited  the  gracious  con- 
sideration of  their  sovereign  and  the  gratitude  of  their 
country.'  *     It  is  further  required,  that  a  Ust  of  the  pen- 
sions granted  shall  be  laid  before  ParUament  from  time 
to  time,  so  as  to  enable  the  House  of  Commons  to  give  its 
advice  in  regard  to  their  bestowal  should  it  desire  to 
do  so.     The  prime  minister,  and  not  the  Chancellor  of 
the  Exchequer,  is  the  responsible  minister  upon  whose 
advice  these  pensions  are  conferred.** 

It  is  now  recognised  as  a  constitutional  rule,  that  the  ah  pen- 
grant  of  pensions  should  always  come  under  the  cogni-  ^meu^der 
sance  of  the  House  of  Commons.     Even  in  the  case  of  co^isa^ice 
pensions  and  retiring  allowances  awarded,  according  to  es-  commons, 
tablished  practice,  under  the  provisions  of  the  Superannu- 
ation Acts,  the  money  to  defray  the  same  must  be  annually 
voted  by  the  House  of  Commons,  although  the  faith  of 


•  May,  Const.  Hist  vol.  i.'pp.  21 7,  List,  Dec.  5,  1887.  Report  on  Official 
218.  And  see  Hans.  Deb.  toI.  clxxyi.  Salaries,  1850.    Evid.  262-264. 

p.  868.  »»  Mirror  of  Pari.  1840,  pp.  1327, 

•  1  &  2  Vict.  c.  2.  Report  on  Civil  1847. 
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Parliament  miglit  be  virtually  considered  as  pledged  to 
their  continuance.* 
Widows         Neither  the  Superannuation  nor  the  Pension  Acts  confer 
orohana      ^P^'^  *^^  Treasury  any  authority  to  grant  an  allowance 
of  civil       to  the  widows  and  families  of  deceased  public  officers  in 
■*'^*^'      the  civil  service,  howsoever  strong  the  claim  may  be  in  any 
particular  instance.  The  only  fund  out  of  which  such  a  pen- 
sion could  be  granted  would  be  from  the  limited  amount 
above  mentioned,  which  is  payable  out  of  the  civil  list.* 
This  has  been  occasionally  resorted  to  for  such  a  purpose 
in  cases  of  peculiar  hardship  and  desert. 
Of  army         The  widows  and  orphans  of  officers  in  the  army  and 
o^e«7     ^^^  ^^  entitled  to  pensions  under  certain  regulations ; 
but  a  similar  bounty  is  not  extended  to  the  families  of 
deceased  adjutants  and  quartermasters  of  militia  regi- 
ments, because  these  officers  *  are  not  liable  to  the  dangers 
of  foreign  service  common  to  officers  in  the  line.'  ® 
Summarj.        We  have  now  completed  our  review  of  the  royal  pre- 
rogative in  relation  to  office-holders.     We  have  seen  that 
the  constitution  has  vested  in  the  sovereign  the  right  of 
appointing,  controUing,  remunerating,  and  dismissing  all 
the  public  servants  of  the  crown,  with  an  exception  in 
the  case  of  certain  functionaries  whose  tenure  of  office 
has  been  made  that  of  *  good  behaviour,'  and  who  can 
only  be  dismissed  from  their  employments  upon  an  address 
of  the  two  Houses  of  Parliament.     By  this  means,  the 
dignity  and  independence  of  the  crown  in  the  choice  of 
its  officers  and  the  efficiency  of  the  public  service  are 
secured.     At  the  same  time,  adequate  protection  is  af- 
forded against  abuse  in  the  distribution  of  patronage  and 
the  control  and  dismissal  of  pubUc  employes  by  the  re- 
sponsibility of  ministers  to  ParHament  for  the  faithful 

•  Attorney-General,  in  Hans.  Deb.  a  list  of  new  pensions  is  given, 
vol.  clxxix.  p.  1320.    In  the  annual        *  Hans.  Deb.  vol.  clxxix.  p,  788. 
estimates  the  sum  required  under  the        «  Lord  Hartington^  Secretary  of 

Superannuation  Acts  is  included  in  State    for  War.    Hans.   Deb.    vol. 

one  vote,  but  the  names,  &c.  of  all  the  clzxxiii.  p.  683. 
pensioners  are  appended  thereto,  and 


REMUNERATION   OP  FUBUC   OFFICERS.  401 

exercise  of  this  prerogative.  Ministers  are  directly  ac- 
countable for  maintaining  the  public  service  in  a  proper 
state  of  eflBciency,  for  selecting  qualified  persons  to  fill  all 
subordinate  offices  under  the  crown,  for  awarding  to  such 
persons  adequate  remuneration,  and  for  granting  them 
protection  against  oppression  or  dismissal  upon  insufficient 
or  unwarrantable  grounds. 

The  authority  that   appoints   to   office  is  necessarily 
competent  to  dismiss  any  insufficient  or  untrustworthy 
servants.     It  is  also  the  proper  judge  of  their  qualifica- 
tions and  of  the  remuneration  they  should  receive.     In  all 
such  matters  Parliament  has  no  right  to  interfere  except 
in  cases  of  manifest  abuse  or  corruption,  when  it  may  be 
called  upon  to  exercise  its  inquisitorial  power/    Upon 
such  occasions,  however,  the  Houses  of  Parliament  are  Right  of 
constitutionally  empowered  to  institute  investigations,  to  m^ttoin- 
declare  their  opinion  as  to  the  manner  in  which  this  vostigate, 
prerogative  has  been  exercised  in  any  particular  instance, 
and,  if  need  be,  either  to  appeal  to  the  crown  to  redress 
the  grievance,  or  to  proceed  to  remedy  it  themselves  by 
an  act  of  legislation. 

It  is  also  quite  in  accordance  with  constitutional  usage  for  *?^  ^^^' 
either  House  to  address  the  crown  or  to  record  their  opinion  crown,  in 
by  resolution  upon  the  existing  state  of  the  various  pubhc  J^-^rf^ 
departments  generally,  and  to  advise  the  adoption  of  such  rogative. 
reforms  as  may  be  calculated  to  increase  the  efficiency 
of  administration.*     But  when  fundamental  changes  are 
sought  to  be  efiected,  whereby  the  crown  would  be  de 
prived  of  any  of  its  prerogative  rights,  or  which  transcend 
the  scope  of  the  lawful  authority  of  an  order  in  council 
the  proper  course  would  be  to  bring  in  a  Bill,  embodying 
the  substance  of  the  proposed  regulations,  in  order  that 
the   same   may  receive  the   concurrence  of  the  whole 


'  See  precedents,  po<  pp.  408-418.  posed  resolutions  in  regard   to   th« 

«  See  Debates    in  Parliament  on  constitution  of  the  Office  of  Works, 

Motions  for  Administrative  Reform,  submitted  to  the  House  of  Commons 

on  June  16, 18,  and  21,  1856.     Pro-  in  1800,  1863,  and  1866. 

VOL.  I.  D  D  / 
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legislature.*"    This  was  the  plan  pursued  by  Mr.  Burke,  in 
1780,  in  carrying  out  his  proposed  economical  reforms 
in  the  various  departments  of  state.* 
Control  Another  indirect  but  powerful  influence  possessed  by 

exercised      •^t.  ,  -i/.!  it-  • 

byPajv  Parliament  m  the  control  of  the  pubhc  service  arises 
iiament.  fj-Qm  ^jj^  necessity  for  obtaining  the  sanction  of  the  legisla- 
ture to  the  supplies  required  for  carrying  on  the  govern- 
ment and  defraying  the  salaries  of  all  the  public  employes. 
'  Thus  without  touching  the  prerogative  itself  its  exercise  is 
moderated.  The  effect  of  this  check  upon  the  exercise  of 
the  royal  prerogative  is,  that  the  responsible  ministers  of  the 
crown  usually  take  care  not  to  advise  the  sovereign  to  do 
any  act  requiring  to  be  supported  by  supplies,  unless  they 
believe  that  it  will  meet  with  the  approbation  of  Parlia- 
ment, especially  that  of  the  lower  House,  which  is  in- 
vested by  the  constitution  with  the  principal  control  over 
the  public  purse.  It  is  indeed  very  usual,  in  cases  which 
admit  of  delay,  to  obtain  the  previous  sanction  of  Parlia- 
ment to  the  erection  of  new  offices ;  and  thus  the  in- 
fluence of  that  assembly  as  a  councU  of  advice  and  delibe- 
ration is  materially  extended.'  ^ 
Pariia-  Morcovcr,  by  the  usage  of  Parliament,  it  has  always 

Sd*^^  been  considered  allowable  for  either  House  to  address  the 
Hn  ^  crown  for  funds  to  defray  the  salaries  and  other  expenses 
expenses,  of  their  own  establishments,  pursuant  to  regulations  they 
may  themselves  adopt  in  this  behalf.  Each  House  of 
Parliament  is  at  liberty  to  determine  the  amount  of  re- 
muneration to  be  allowed  to  their  respective  officers  and 
servants  ;^  although  the  salaries  of  the  principal  officers 
are  fixed  by  statute,  and  are  paid  out  of  the  Consolidated 

^  Hans.  Deb.  toI.  cxxxix.  pp.  695,  2269,  2426,  2560.     And  see  an  ob- 

713.     And  see  ante,  p.  202,  concern-  jection  raised  in  Committee  of  Sup- 

ing  the  Minutes  of  Council  on  the  ply  to  an  appointment  of  a  cert^im 

Reviped  Code  of  Education.  person    to  be  Inspector-General    of 

*  22  Geo.  III.  c.  82.     See  other  Marines,   and  the    debate    there<»n. 

cases  cited  in  Tomline's  Law  Die-  Ibid,  1830-31,  pp.  493,  495,  1098. 
tionary,  verbo  Ojffuie^  I.  *  Commons    Journals,    June    29, 

J  Bowyer,  157.     See  the  debates  1836  j    Lords  Journals,    April    23 

on  the  proposed  additional  judge  in  1850.  ' 

Chancery,  Miiror  of  Pari.  1830,  pp. 
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Fund.     Formerly,  addresses  were  passed  by  the  House  of 
Commons,  at  the  close  of  every  session,  for  advances  of 
funds  to  defray  the  cost  of  maintaining  the  rest  of  the 
establishment/     But  of  late  years  these  expenses   are 
included  in  the  estimates,  and  annually  voted  in  Com- 
mittee of  Supply.     And  it  is  customary  for  the  govern- 
ment, in  their  own  discretion,  to  give  effect  to  recommen- 
dations from  Committees  of  the  House  of  Commons,  in  Recom- 
favour  of   appropriations  for  particular    parliamentary  Sons  of 
services,  by  inserting  items  in  the  supply  estimates,  to  the  ^^ 
required  amount,  without  waiting  for  any  formal  applica- 
tion from  the  House  itself." 

Upon  the  retirement  of  the  Speaker  of  the  House  of  speaker  of 
Commons  from  the  chair,  it  has  been  the  invariable  usage  ^^^  ^^ 
for  the  House  to  address  the  crown,  that  'some  signal 
mark  of  royal  favour '  may  be  conferred  upon  him,  on 
his  '  ceasing  to  hold  the  office  of  Speaker.'  The  response 
to  this  application,  on  the  part  of  the  crown,  is  by  con- 
ferring a  peerage  upon  the  retiring  Speaker,  and  by  a 
message  recommending  to  the  House  to  grant  a  suitable 
allowance  for  the  support  of  the  dignity.*' 

A  similar  practice  formerly  prevailed  in  the  case  of  the  ChApiain. 
Chaplain  to  the  House  of  Commons.  After  a  short  term 
of  service  it  was  customary  to  vote  an  address  to  the 
crown,  soliciting  the  bestowal  of  church  preferment  upon 
this  functionary.  When  Parliaments  were  of  triennial 
duration,  such  addresses  were  uniformly  passed  after  a 
service  of  about  two  years  and  a  half.  After  they  became 
septennial,  it  was  usual  to  allow  the  Speaker  two  chap- 
lains during  each  Parliament.  Since  1837,  owing  to  the 
diminution  of  church  patronage  in  the  gift  of  the  crown, 
an  annual  salary  has  been  voted  to  this  officer  in  supply, 
in  lieu  of  an  application  for  preferment.  But  on  May 
31,  1838,  the  House  having,  prior  to  the  change  of  sys- 


»  Mirror  of  Pari.  1829,  ]j.  1989.  1862-3.     (Houses  of  Parliament) 

""  See  Estimates  for  Civil  Services,        »  See  mtte,  p.  867. 

Dl>  2 
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tem,  addressed  the  crown  in  favour  of  three  chaplains, 
and  received  favourable  answers,  though  (for  the  reason 
above  mentioned)  no  preferment  had  been  conferred  upon 
them,  an  address,  recapitulating  these  circumstances,  and 
reiterating  the  request  was  agreed  to.  During  the  de- 
bate thereon,  the  Home  Secretary  (Lord  John  Russell), 
wliile  defending  the  government  from  an  intentional  dis- 
regard of  the  wishes  of  the.  House,  admitted  that  the 
House  were  justified  in  the  course  they  had  taken.  But 
he  afterwards  observed  *  that  no  address  of  the  House  can 
bind  the  crown  in  the  disposal  of  its  patronage,  otherwise 
than  according  to  the  advice  that  maybe  given  to  it.'°  In 
reply  to  the  address,  her  Majesty  stated  that  she  would 
*  take  into  her  consideration  in  what  manner  the  wishes 
of  her  faithful  Commons  could  be  carried  into  efibct.* 
In  the  course  of  the  session,  in  Committee  of  Supply,  an 
opinion  being  generally  expressed  in  favour  of  a  salary  of 
400/.  a  year  being  allowed  to  the  chaplain,  instead  of 
200/.,  as  heretofore,  the  Chancellor  of  the  Exchequer 
promised  to  consider  the  matter.  Accordingly,  the  esti- 
mates in  the  following  year,  proposed  to  fix  the  salaiy  at 
400/.,  which  has  ever  since  been  the  recognised  allowance 
of  this  dignitary :  and  from  that  time  the  situation  has 
been  held  as  a  permanent  appointment. "^ 
Salaries.  Tho  Salaries  and  retiring  allowances  of  the  House  of 

ntw  of  Lords'  establishment,  are  fixed  by  the  House  itself.**  The 
i^"^.  fee  fund  of  the  House  ordinarily  suffices  to  pay  all  these 
demands ;'  but  when  a  deficiency  occurs,  application  is 
made  by  the  clerk  of  the  Parliament  to  the  Treasury,  to 
insert  in  the  estimates  a  sufficient  sum  to  cover  the 
same.  The  Treasury  have  no  knowledge  or  control  over 
the  fee  fund  of  the  House  of  Lords,  or  over  the  appro- 
priation  thereof.     In    1865,    however,   they    suggested 


"  Mirror  of  Pari.  1838,  p.  4491.  '  See  LotcIs   Journals,  April  23, 

•  Ibid,  p.  4541.  1850. 

»  Ibid.  p.  5823 ;  lUd.  1839,  p.  416.  '  May,  Pari.  Prac.  p.  622. 
Parkinson  8  Under  Government,  p.  54. 
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to  the  clerk  of  the  Parliament  the  expediency  of  follow- 
ing the  course  adopted  by  the  House  of  Commons,  in 
regard  to  their  fee  fimd,  which  is  regularly  paid  over  to 
the  Consolidated  Fund,  and  the  charges  upon  the  same 
included  in  the  annual  estimates,  and  voted  by  Parliament.' 
Applications  for  pensions  by  officers  of  the  House  of 
Lords  are  decided  upon  by  the  House  itself;  either 
directly,  or  upon  a  report  from  the  select  committee  on 
the  office  of  the  Clerk  of  the  Parliament  and  Usher  of 
the  Black  Eod.* 

The  salaries,  retiring  allowances,  and  other  disburse-  Salaries, 
ments  on  behalf  of  the  establishment  of  the  House  of  Hoiroof 
Commons,  are  settled  by  the  commissioners  appointed  by  Commons, 
statute"  for  regulating  the  offices  of  the  House  of  Com- 
mons. The  commissioners  consist  of  the  Speaker  of  the 
House  of  Commons,  the  Chancellor  of  the  Exchequer,  the 
Secretaries  of  State,  and  certain  other  functionaries,  being 
members  of  the  House  of  Commons.  Practically,  the 
actual  business  of  the  board  is  transacted  by  Mr.  Speaker. 
But  the  board  is  always  convened  when  there  is  anything 
important  to  be  done.  The  salaries  of  officers  of  the 
House  of  Commons  have  been  regulated,  from  time  to 
time,  upon  reports  from  select  committees  of  the  House, 
from  1836  (up  to  which  period  they  were  paid  by,  fees) 
to  1849.  The  establishment  is  divided  into  three  branches 
or  departments  ;  which  are  under  the  clerk,  the  Speaker, 
and  the  sergeant-at-arms  respectively.  The  head  of  each 
department  sanctions  the  items  which  concern  his  own 
department,  whether  they  be  for  salaries  or  contingent 
expenses ;  and  the  entire  pay-list  is  submitted  to  the 
Speaker,  for  his  sanction  and  signature.  If  the  establish- 

•  Report    Com.    Pub.    Accounts,    p.  1370.    The  resolution  granting  Mr. 

1865,  p.  47.  And  see  Hans.  Deb.  toI.  Edmunds  a  pension  was  afterwards 
clxxvii.  p.  1123.  rescinded,  on  proof  that  he  bad  been 

'  Mr.   Birch's  case.     Hans.  Deb.  guilty  of  ^oss  misconduct  and  mal- 

Feb.  29,  1848.    Mr.  Edmunds'  case,  rersation  m  office ;   see  Hans.  Deb. 

Lords    Journals,  Feb.   17    and  24,  May  9,  1866. 

1866.  And  see  Mr.  Gladstone's  ob-  «  62  Geo.  IH.  c  11 ;  and  9  &  10 
servations,  in  Hans.  Deb.  toI.  clxxTii.  Vict.  c.  77. 
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ment  requires  to  be  varied,  or  increased,  the  Treasury  is 
not  consulted,  *  the  Speaker's  sanction  would  be  sufficient ; 
for  instance,  in  1865,  there  were  two  referees  of  private 
bills  put  on,  at  1,000/.  each  :  that  was  done  with  the 
sanction  of  the  Speaker/  By  the  Act  12  &  13  Vict  c.  72 
the  Speaker's  audit  in  regard  to  all  expenditure  for  the 
House  of  Commons  is  final.  His  order  is  the  warrant  to 
the  Treasury  to  insert  the  amounts  required  to  be  voted 
by  Parliament  in  the  annual  estimates.  The  Treasury 
adopt  his  return  without  examination,  and  include  the 
amount  in  the  estimates,  because  it  concerns  the  internal 
economy  of  Parliament.  There  are,  however,  certain 
items  of  expenditure,  which  are  common  to  both  Houses, 
that  are  settled  by  the  Treasury ;  such  as  the  sums  to  be 
allowed  for  the  payment  of  witnesses  attending  committees, 
the  allowance  for  a  shorthand  writer,  and  other  miscel- 
laneous charges  of  inconsiderable  amount.  Eetiring  al- 
lowances to  officers  of  the  House  of  Commons  are  settled 
by  the  commissioners,  on  the  basis  of  the  Superannuation 
Acts.^ 

The  foregoing  particulars  will  show  that,  in  matters 
affecting  their  own  employes^  the  Houses  of  Parliament 
are  privileged  to  intrench  upon  the  royal  prerogative  to 
determine  the  remuneration  to  be  allowed  to  public  offi- 
cers, to  an  extent  that,  in  the  case  of  other  officials,  would 
not  be  allowable."' 

But  while,  as  a  rule,  any  direct  interference  by  Parlia- 
ment with  the  exercise  of  the  prerogative  of  the  crown, 
in  the  appointment,  control,  or  dismissal  of  public  servants, 
would  be  unconstitutional,  unless  under  the  peculiar  cir- 


'  See  Rep.  Com.  on  Public  Ac-  Treasury  to  Mr.  Gumey  for  expenses 

counts,   1866,  Evid.  886,  977,  &c.  of  experiments  in  lighting  the  House 

1107,  &c  1121,  &c    And  see  Hans,  of  Commons,  performed  under  the 

Deb.  vol.  clxxTii.  p.  1123.  direction    of   a    committee  of    the 

"^  But  a  motion  to   declare   the  House,    was    pronounced    by    the 

opinion  of  the  House  as  to  the  ex-  Speaker  to  be  informal,  without  the 

tent  of  remuneration  that  ought  to  previous    consent    of    the     crown, 

be  allowed    by    the  Lords  of  the  Mirror  of  Pari.  1839,  p.  6116. 
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cumstances  already  indicated,  when  it  may  become  the  Enquiries 
duty  of  Parliament  to  tender  advice  upon  the  subject ;  ^l^^^^^ 
it  is  nevertheless  agreeable  to  usage  for  enquiries  of  min- 
isters, or  desultory  discussions  to  take  place,  in  either 
House,  in  reference  to  the  appointment  and  control  of 
office-holders,  in  particular  instances,  when  a  direct  motion 
on  the  subject  would  be  objectionable.  In  this  way  oppor- 
tunity is  afforded  to  the  administration  to  explain  and 
defend  the  propriety  of  appointments,  which  may  have 
been  subjected  to  misrepresentations  by  the  press  or  the 
pubhc  at  large.* 

The  following  precedents  will  serve  to  explain  and 
confirm  the  statements  made  in  this  section ;  and  will 
explain  under  what  circumstances  parliamentary  inter- 
ference with  this  branch  of  the  prerogative  has  heretofore 
taken  place : — 


'  On  June  8,  I860,  a  member  called 
the  attention  of  the  House  of  Com- 
mons (without  making  any  motion) 
to  the  unfavourable  position  and  in- 
ferior rate  of  pay  of  the  civil  assis- 
tants of  the  Ordnance  Survey,  com- 
pared with  that  of  other  public 
servants.  His  remarks  were  favour- 
ably received  by  the  ministry,  and 
the  alleged  grievance  shown  to  have 
no  real  existence.  (Hans.  Deb.  vol. 
clix.  p.  608.)  See  the  cases  of  Mr. 
Barker  and  of  Mr.  Jopp,in  Commons' 
Debates  of  March  1,  18(51.  On 
March  4,  1861,  enquiry  was  made  of 
the  ministry  whether  a  person,  re- 
cently appointed  to  a  lucrative  office, 
had  received  the  same  in  acknow- 
ledgment of  political  services  ren- 
dered by  his  father  to  the  liberal 
party  ?  Lord  Palmerston  replied  that 
ne  was  '  unable  to  answer  the  ques- 
tion.' (Hans.  Deb.  voL  clxi.  p.  1307.) 
On  May  2,  1862,  a  member  having 
moved  for  and  obtained  a  return  of 


the  services  of  the  late  barrack-master 
at  Sheffield,  and  the  retiring  allow- 
ance f^ranted  to  him,  enquired  why 
he  and  others  similarly  circumstanced 
had  been  allowed  such  a  paltry  pit- 
tance, when  the  Treasury  had  legal 
power  to  giant  double  the  amoimt 
In  reply,  the  Secretary  of  the  Trea- 
BUTV  gave  satisfactory  explanations 
on  the  point.  (Hans.  Deb.  vol.  clxvi. 
p.  1183.)  And  see  the  enquiry,  on 
Feb.  20,  1863,  aa  to  the  intended 
appointment  of  Mr.  Reed  to  an  im- 
portant office  in  the  navy  department, 
over  the  heads  of  persons  of  ability 
and  long  standing  in  the  service. 
(Ibid.  vol.  clxix.  p.  672.)  This  ap- 
pointment afterwards  gave  rise  to  a 
motion  for  papers,  in  order  *  to  show 
to  the  coimtry  tne  facts  connected 
therewith ; '  But,  being  opposed  by 
government,  the  motion  was  nega- 
tived on  division.  Ihid,  voL  clxxii. 
p.  naq 
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Mr. 

Spencer 

Perceval. 


I.  As  TO  TBB  Appointment,  Dismissal,  or  Control  of 
Public  Officers. 

f^iBcedenta  In  1807,  in  the  interral  between  the  resignation  of  the  Grenville 
ministry,  and  the  accession  to  office  of  that  of  the  Duke  of  Portland, 
it  was  mmonred  that  it  was  the  intt  ntion  of  the  king  to  offer  the 
sitaation  of  Chancellor  of  the  Duchy  of  Lancaster  to  Mr.  Spencer 
Perceval,  as  an  inducement  to  that  eminent  statesman  to  accept 
office  in  the  new  ministry.  It  had  been  heretofore  the  nsnal 
(though  not  invariable)  custom  to  confer  this  office  during  pleafiure, 
but  as  a  means  of  compensating  Mr.  Perceval  for  relinquishing  a 
lucrative  profession  for  the  service  of  the  crown,  the  king  proposed 
that  he  should  hold  it  for  life.  Whereupon,  on  March  25,  a  member 
of  the  House  of  Commons  moved  an  address  to  the  king  that  he 
would  be  graciously  pleased  not  to  grant  the  office  in  question,  '  or 
any  other  office  not  usually  granted  for  life,  for  any  other  term  than 
during  pleasure.'  During  the  discussion  of  this  motion,  Mr.  Perce- 
val took  the  opportunity  of  stating  that  it  was  true  the  king  had 
made  him  this  offer  under  the  circumstances  alleged,  but  that  in 
order  to  prevent  his  Majesty  from  being  fettered  by  any  advice  the 
House  of  Commons  might  give,  he  had  resolved  not  to  take  advan- 
tage of  the  offer,  but  that  he  should  be  prepared  to  give  his  services 
to  the  crown,  in  any  political  capacity,  notwithstanding.  The 
motion  for  the  address  was  supported  by  the  leading  members  of 
the  late  administration,  who  took  the  gi*ound  that  it  was  not  a 
restriction  upon  the  royal  prerogative,  but  rather  in  the  interest  of 
the  king,  who  should  not  be  advised  to  give  any  places  for  life,  but 
to  keep  them  at  his  own  disposal  to  reward  his  faithful  servants 
from  time  to  time.  The  address  was  agreed  to  by  a  large  majority, 
and  ordered  to  be  presented  to  his  Majesty  by  such  members  of  the 
House  as  were  of  the  privy-council. y  Agreeably  to  constitutional 
usage,  no  reply  was  given  by  the  king,  until  afler  the  formation  of 
his  new  ministry,  when  he  was  pleased  to  send  down  the  following 
answer :  *  His  Majesty  acquaints  his  faithful  Commons  that  he  will 
take  the  subject  of  their  address  into  his  most  serious  consideration, 
and  thinks  it  proper,  at  the  same  time,  to  inform  them  that  he  has 
thought  it  fit  to  provide  that  in  a  grant  now  to  be  made  of  the 
office  of  Chancellor  of  the  Duchy  of  Lancaster,  the  office  shall  be 
conferred  only  during  his  royal  pleasure.  His  Majesty  assures 
his  faithful  Commons  that,  in  the  execution  of  the  powers  with 
which  he  is  intrusted  by  law  to  grant  certain  offices  for  life,  as  in 
the  exercise  of  all  the  prerogatives  of  his  crown,  his  conduct  will  at 
all  times  be  governed  by  an  anxious  attention  to  the  public  interest 


r  Pari.  Deb.  vol.  ix.  pp.  194220. 
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and  welfare.*  *  *  Accordingly,  Mr.  Perceval,  who  had  accepted  ofBce  Precedents 
in  the  new  ministry  as  Chancellor  of  the  Exchequer,  held  the  situa- 
tion of  Chancellor  of  the  Duchy  of  Lancaster  conjointly  therewith, 
and  also  during  pleasure.*  Since  that  time,  this  office,  which 
may  be  regarded  as  a  sinecure,  has  been  always  held  by  a  member 
of  the  administration. 

In  1809,  an  enquiry  was  instituted  by  the  House  of  Commons,  The  Duke 
upon  the  motion  of  Colonel  Wardle,  into  the  conduct  of  H.R.H.  ®^  ^^^• 
the  Duke  of  York,  the  then  commander-in-chief,  who  was  charged 
with  conniving  at  the  corrupt  sale  of  military  commissions  for 
the  advaaitage  of  a  woman  by  the  name  of  Clarke,  with  whom  he 
had  had  a  dishonourable  connection.  The  Duke  was  defended  by 
the  prime  minister,  Mr.  Perceval,  who  sacceeded  in  carrying 
an  amendment  exculpating  his  Royal  Highness  from  any  guilty 
participation  in  Mrs.  Clarke's  proceedings.  The  Duke,  however, 
resigned  his  command  of  the  army;  whereupon  the  House  re- 
solved to  proceed  no  further  in  the  matter.'^  But  two  years  after- 
wards, in  May  1811,  the  Duke  was  reappointed  to  office.  This 
gave  rise  to  a  motion  of  censure  which  was  submitted  to  the  Honse 
of  Commons  on  June  6.  It  was  opposed  by  ministers,  who 
pleaded  his  Royal  Highness's  fitness  for  the  post,  and  his  personal 
popularity  with  the  army,  and  urged  that  the  former  proceedings 
of  the  House  were  not  meant  to  operate  as  a  perpetual  disqualifica- 
tion, and  did  not,  in  fact,  affix  any  stigma  upon  his  character.  The 
motion  was  accordingly  negatived  by  a  large  majority. 

Shortly  before  the  meeting  of  Parliament,  in  1812,  the  prince  Colonel 
regent  was  advised  to  bestow  upon  his  fieiithful  servant,  Colonel  McMahon. 
McMahon  the  office  of  Paymaster  of  Widows'  Pensions.  The 
abolition  of  this  office,  as  being  in  the  nature  of  a  sinecure,  had  been 
recommended,  so  far  back  as  1783,  by  the  Commissioners  for  Public 
Accounts :  and  again  by  the  Commissioners  of  Military  Inquiry, 
in  1808.  The  House  of  Commons  resolved,  in  1810,  that  it  was 
expedient  to  abolish  all  sinecures,  and  at  the  same  time  *  to  enable 
his  Majesty  to  reward  in  a  different  way  those  who  had  filled  high 
effective  civil  offices.'  Regarding  Colonel  McMahon  as  one  whose 
services  merited  a  public  remuneration,  and  no  other  means  having 
been  provided  by  Parliament  for  the  purpose,  the  ministry  recom- 
mended that  he  should  be  appointed  to  the  office  in  question  ;  sub- 
ject, however,  to  any  decision  that  Parliament  might  come  to  for 
the  reformation  or  abolition  of  the  office.  On  January  9,  1812,  the 
case  was  brought  before  the  House  of  Commons,  upon  an  amend- 
ment to  postpone  the  motion  to  go  into  Committee  of  Supply,  which, 
after  a  long  debate,  was  negatived.     On  February  22,  an  amend- 


«  Commons  Journals,  vol.  Ixii.  p.         •  ParL  Deb.  vol.  xxiii.  p.  216. 
305.  »»  Ibid.  March  17  and  20,  1809. 
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Pnoedento  ment  was  submitted  in  Committee  of  Snpplj,  to  rednce  tlie  proposed 
grant  for  pensions  to  officers'  widows,  hj  the  amount  intended  to  be 
given  as  salary  to  Colonel  McMahon.  This  also  was  negatived  hy  a 
majority  of  16.  But  upon  the  report  of  the  resolutions  of  Supply  on 
the  following  day,  the  said  amendment  was  again  proposed  and  agreed 
to  by  a  majority  of  3.^  This  vote  occasioned  the  abolition  of  the 
sinecure.  The  ministry  then  advised  the  appointment  of  Colonel 
McMahon  to  the  office  of  Keeper  of  the  Privy  Purse,  and  private 
secretary  to  the  prince  regent,  with  a  salary  to  be  de&ayed  by  the 
Treasury.  On  April  14,  Mr.  Wynn  moved  for  a  copy  of  this  appoint- 
ment with  a  view  to  proposing  a  resolution  of  censure  thereupon, 
on  the  ground  that  it  was  unconstitutional  for  the  reigning  monarch 
to  have  a  private  secretary.  The  motion  was  negatived  by  a  larg^ 
majority.  But,  on  June  15,  ministers  informed  the  House  that  the 
prince  regent  had  directed  the  salary  of  Colonel  McMahon  to  be 
paid  out  of  his  privy  purse.  Whereupon  all  further  opposition  to 
the  appointment  ceased,  and  the  gallant  colonel  was  permitted  to 
retain  it  until  the  day  of  his  death.^ 
Lt-general  ^^  1823,  a  motion  was  made  by  Mr.  Hume  in  the  House  of  Com- 
of  the  mons  to   condemn  the   filling  up   of  a  vacancy  in  the  office  of 

Ordnance,  lieutenant-general  of  the  ordnance ;  the  said  office  having  been 
declared  to  be  unnecessary  by  a  royal  commission ;  an  amendment 
was  proposed  for  the  appointment  of  a  select  committee  to  enquire 
into  the  duties  of  this  office,  and  the  expediency  of  abolishing  it, 
which  was  negatived ;  after  which  the  main  question  was  negatived 
on  division.®  On  March  29,  1830,  in  Committee  of  Supply  on  the 
Ordnance  Estimates,  Sir  James  Grraham  moved  an  amendment,  to 
reduce  the  vote  to  defray  the  ordnance  salaries  by  the  amount 
payable  to  the  lieutenant-general,  with  a  view  to  obtain  the  abo- 
lition of  the  said  office ;  the  amendment  was  negatived  on  division.^ 
But  in  the  following  year  the  office  was  abolished.' 
Colonial  ^^  April  16,  1832,  an  attempt  was  made  io  induce  the  House  of 

Secretary,  Commons  to  interpose  in  a  case  where  the  Colonial  Secretary  (exer- 
cising the  discretion  vested  in  him  by  an  Act  of  Parliament)  had 
refused  to  grant  an  extension  of  leave  of  absence  to  a  colonial  clergy- 
man. It  was  moved  to  resolve  that,  for  certain  reasons  therein  stated, 
it  was  the  opinion  of  the  House  that  this  clergyman  should  be  al- 
lowed an  additional  six  months'  leave,  without  prejudice  to  his 

«  Pari  Deb.  vol.  xxi.  pp.  114, 906,  March  12, 1880,  concerning  the  office 

^1.  of  Treasurer  of  the  Navy,  which  was 

*  See  ante,  p.  192.  negatived.  Ibid.  p.  786.     In  1835, 

•  ParL  Deb.   N.S.    vol.  viii.  pp.  pursuant  to  the  Act  5  &  6  Will.  IV. 
110, 140-171.  c.  85,  this  office  was  merged  into  that 

'  Mirror  of  Pari.  1880,  pp.  1099-    of  paymaster-general. 
1113.       See  a    similar    motion    on        »  Haydn,  Book  of  Dignities,  p.  192. 
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Balarj.     The  Under-Secretary  for  the  Colonies  opposed  the  motion ;  Prtc^deats 
he  showed  that  much  indulgence  had  already  been  granted  to  this 
gentleman ;  and  declared  that  it  would  be  quite  contraiy  to  the 
practice  of  the  House  to  interfere  with  the  government  in  such  a 
matter.     Accordingly  the  motion  was  negatived.^ 

In  1837,  Mr.  Hume,  being  desirous  of  impugning  the  recent  Corn- 
appointments  of  commander-in-chief  and  military  secretary,  pro-  mender- 
posed,  on  the  consideration  of  the  report  from  the  Committee  of  *"'*^ 
Supply  on  the  Army  Estimates,  an  amendment  to  reduce  the  vote 
by  the  amount  of  the  respective  salaries  of  these  officers ;  but  Mr. 
Wynn  (a  very  high  authority)  declared  that  this  course  was  neither 
*  regular  nor  constitutional ; '  and,  if  successful,  would  lead,  not  to  the 
substitution  of  one  individual  for  another  as  commander-in-chief, 
but  to  the  abolition  of  the  office.  He  considered  that  the  object  the 
mover  had  in  view  amounted  to  an  improper  interference  with  the 
prerogative  of  the  crown  in  appointments  to  office ;  adding,  that '  it 
is  undoubtedly  the  right  of  the  House  to  allot  what  sum  it  may 
think  proper  for  the  expenses  of  the  army;  but  if  a  charge  is 
intended  against  any  individual,  it  ought  to  be  stated  intelligibly 
and  directly,  in  the  form  of  an  address.'  The  amendment  was  then 
put  and  negatived.^ 

In  1841,  objection  being  taken  in  the  House  of  Commons  to  the  Solicitor  to 
creation  of  a  new  office,  that  of  Solicitor  to  the  Home  Department,  ^^®  ^5" 
and  a  resolution  proposed  that  such  an  office  was  unnecessary ;  it 
was  urged,  in  reply,  that  the  proper  time  to  make  the  obj^^tion 
would  be  in  Committee  of  Supply,  when  a  vote  would  be  submitted 
to  defray  the  salary  of  the  same.  Accordingly,  the  motion  was 
withdrawn,  and  the  objection  renewed  in  the  debate  on  the  esti- 
mates. But  the  government  having  promised  to  enquire  into  the 
matter,  no  further  action  took  place.J 

In  1888,  upon  the  appointment  of  the  Earl  of  Durham  to  the  Sir  T. 

office  of    governor-general    of    Canada,  his   lordship  was  accom-  ^' • 

panied  to  Quebec  by  a  gentleman  named  T (afterwards  Sir  T. 

T: ),  who  had  been  convicted  of  adultery  several  years  previously, 

but  had  since  filled  situations  of  honour  and  responsibility.  In 
consequence  of  his  high  legal  attainments  and  general  ability.  Lord 

Durham  appointed  Mr.  T as  one  of  his  secretaries,  and  gave  him 

a  seat  in  the  executive  council.  When  his  lordship's  appointments 
generally  came  under  review  by  the  Home  Government,  they  were 
all  approved  of  with  the  exception  of  that  of  Mr.  T .     Meanwhile, 


*»  Mirror  of  Pari.  1831-2,  p.  1863.  the  crown  nolicitor  for  the   county 

«  Ibid.  1837,  p.  861.  of  Meath.    Hans.  Deb.  (3)  vol  clix. 

i  Ibid.  1841,  p.  1609.    Ibid.  1841,  p.  1633. 
8688.  2,  p.  361.     See  also  the  case  of 
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Pncedentfl  enqniiy  had  been  made  in  the  House  of  Lords,  whether  it  was  true 
that  this  individnai  had  been  appointed  to  an  office  bj  Lord  Durham. 
At  first  it  was  denied  by  the  goveniment,  but  when  it  was  clear 
from  the  Canadian  journals  that  such  an  appointment  had  taken 
place,  the  government  declared  that  thej  had  received  the  intelli- 
gence '  with  surprise  and  regret.'  ^  Subsequently,  the  government 
remonstrated  with  Lord  Durham  for  what  he  had  done,  but  his 
lordship  replied  that  he  took  the  whole  responsibility  upon  himself 
aud  would  rather  resign  his  own  office  thfm  suffer  it  to  be  cancelled. 
Thus  iar  had  the  correspondence  proceeded,  the  government  being 
unwilling  *to  disturb  Lord  Durham's  government  by  actually  insist- 
ing' on  the  rescinding  of  this  appointment,  when  more  serious  events 
occurred  in  Canada,  which  led  to  the  retirement  of  Lord  Durham 

from  his  poet.     Mr.  T accompanied  his  lordship  home.     But 

the  matter  was  not  allowed  to  drop  here.  The  question  was  again 
brought  under  notice  of  the  House  of  Lords  after  the  Earl  of  Dur- 
ham had  resumed  his  seat  in  that  assembly  in  1889,^  and  a  motion 
was  made  for  an  address  to  the  crown  for  correspondence  on  the 
subject.  Upon  that  motion  the  foregoing  explanations  took  place  : 
and  the  prime  minister  (Lord  Melbourne)  having  stated  that  the 
correspondence  in  question  had  been  principally  private  and  un- 
official, the  mover  expressed  himself  satisfied  with  the  regret 
expressed  on  the  part  of  the  government  that  such  an  objectionable 
appointment  should  have  been  made,  and  withdrew  his  motion.*" 
Sir  P.  ^^  August  13,  1839,  a  motion  in  the  House  of  Lords  for  the 

Maitiand.  production  (with  other  papers)  of  a  letter  from  Sir  Peregrine 
Maitland,  tendering  his  resignation  of  the  command  of  the  Madras 
Army,  and  of  his  seat  in  the  Indian  Council,  was  objected  to  by  the 
administration,  because  there  was  no  charge  against  the  '  character 
and  conduct '  of  that  officer,  and  nothing  which  caUed  for  a  vindi- 
cation of  either.  Whereupon  the  mover  consented  not  to  press  his 
motion,  so  far  as  this  letter  was  concerned.  ° 
Mr.  Heath-  In  1844,  a  petition  having  been  presented  to  the  House  of  Coja- 
co^-  mons  from  a  Mr.  Heathcote,  complaining  of  his  dismissal,  by  the 

Secretary  of  State,  from  the  office  of  Sub-inspector  of  Factories, 
upon  a  false  charge,  founded  upon  misapprehension,  it  was  moved 
that  the  petition  be  taken  into  consideration.  The  mover  admitted 
<  that  in  most  cases  it  was  inexpedient  for  the  House  to  interfere 
with  the  exercise  of  that  discretionary  power  which  must  be  pos- 
sessed by  every  government  over  its  subordinate  officers,'  and  that 
in  his  opinion,  *  the  only  cases  to  justify  the  interference  were  when 


^  Mirror  of  Pari.  1838,  pp.  5181,        »  Ihtd.  pp.  853-369. 
5017.  •  Ibid.  p.  4976. 

»  Ibid.  1839,  p.  307. 
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tlie  bead  of  the  department  did  not  seem  to  have  been  in  possession  of  Precedents 
the  facts  of  the  case,  or  that  be  had  laboured  nnder  some  misappre- 
hension/ ^  The  Home  Secretaiy  (Sir  James  Graham)  opposed  the 
motion ;  giving,  hovrever,  •explanations  of  the  matter  complained  of 
while  at  the  same  time  protesting  against  the  House  being '  converted  . 
into  a  court  of  appeal  against  the  executive :  for  if  he  were  to  be 
responsible  for  the  duties  that  he  performed,  he  must  exercise  them 
according  to  his  own  conscience  and  judgment  with  reference  to  the 
dismissal  of  officers  who  held  their  offices  during  pleasure,  and  with 
whose  public  conduct  he  was  dissatisfied.'  p  Whereupon  the  motion 
was  negatived. 

In  1848,  the  case  of  Sir  J.  T.  Claridge,  Recorder  of  Prince  of  Sir  J.  T. 
Wales*  Island,  dismissed  by  order  in  council,  'on  grounds  of  public  ^*'"^®' 
policy,'  was  brought  before  the  House  of  Commons,  on  motion  for 
an  address  to  the  crown,  setting  forth  '  that  no  imputation  rested 
on  the  capacity  or  integrity  of  Sir  J.  T.  Claridge,'  and  praying  that 
some  other  appointment  might  be  conferred  upon  him.  It  was 
alleged  that  while  'the  independence  of  the  judges  in  England  was 
secured  by  the  fact  of  their  holding  their  offices  for  Hfe,  in  the 
c  lonies  they  were  liable  to  dismissal  by  the  govemment,4  and  the 
only  security  they  had  for  the  independence  of  the  colonial  judges, 
was  the  appeal  to  the  Committee  of  the  Privy  Council.  The  motion 
however,  was  objected  to  by  the  President  of  the  Board  of  Control 
(Sir  J.  Hobhouse),  as  being  an  interference  with  the  prerogative  of 
the  crown,  in  regard  to  appointments  to  office,  and  it  was  with- 
drawn.' It  was  pertinently  remarked,  by  the  President  of  the  India 
Board :  *If  the  crown  confers  an  appointment  on  Sir  J.  T.  Claridge, 
in  compliance  with  an  address  of  the  House,  who  will  be  responsible 
for  the  appointment  to  the  House  P  '  ■ 


^  Hans.  Deb.  vol.  Ixxri.  p.  1623.  bv  a  committee  with  bribery  at  an 

'  Ibid,  pp.  1(334,  1040.  election,  his  appointment  was  can* 

'^  Id   Oantida,  the  judges  are  re-  celled.  lb.  vol.  cxxxi.  pp.  688-695, 

movable  by  the  governor,  upon  the  850.      And  see  ib.   vol.  exxxii.  pp. 

address  of  both  Houses  of  the  pro-  334,   527-566.      But   upon    further 

Tincial  Parliament,  with  a  right  of  inquiry  into   the    case,  the  govem- 

appeal    within    six   months  to   the  ment  were  of  opinion  that  Mr.  Stoner 

privy-council.  12  Vict   c.   63,  J  4.  had  been  hardly  dealt  with,  and  that 

So,  also,   the  equity  judges,  by  12  his  conduct  had  not  been  such  as  to 

Vict.  c.  64,  §  3.  diequalify  him  for  honourable  em- 

•■  Hans.  Deb.  voL  c.  pp.  812-816.  ployment.     Accordingly,  in  1858,  he 

*  Ibid,  p.  815.     See,  also,  the  case  was  appointed  judge  of  the  M^est  In- 

of  Mr.  LangsloWy  district  judge  in  dian  Encumbered  Instates  Court,  the 

Ceylon,  Hans.  Deb.  (3)  vol.  xciv.  pp.  duties  of  which  he  discharged  in  the 

278-305.    The  case  of  Mr.  Stoner,  most  exemplary  manner,  andiu  1865 

appointed  by  the  Colonial  Secretary  he  was  permitted  to  exchange  this 

to  oe  a  judge  in  Victoria,  but  the  office  for  that  of  a  judge  of  a  county 

attention  of  government  being  called  court  in  England.   The  circumstances 

to  the  fact  that  he  had  been  charged  attending  these  appointments  were 
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Freoedenti  On  April  19,  1858,  after  the  acceBsion  to  office  of  the  Aberdeen 
administratioii,  the  government  acquiesced  in  a  motion  made  hy  an 
independent  member  of  the  House  of  Commons,  for  the  appointment 
^fS?^?^f  o^  ^  select  committee  to  '  enquire  into  the  exercise  of  the  influence 
j^^ioi^ty.  ^^^  patronage  of  the  Admifaltj,  in  the  dockyards,  and  public  de- 
partments, connected  with  the  several  Parliamentary  boroughs,' 
it  having  been  alleged  that  this  patronage  had  been  made  use  of, 
for  political  purposes,  by  persons  officially  connected  with  the 
Derby  administration.^  The  committee  reported  to  the  House  on 
May  23,  with  minutes  of  evidence  in  regard  to  the  several 
branches  of  the  enquiry.  They  showed  that,  prior  to  the  year  1847, 
corrupt  practices  in  regard  to  appointments  and  promotions  to  office 
*  were  very  prevalent  in  the  dockyards ;  but  that,  on  February  27,1847, 
an  Admiralty  order  was  issued,  in  the  form  of  a  circular,  insisting 
upon  the  introduction  and  maintenance  of  a  system  of  promotion,  to 
depend  solely  upon  merit  and  efficiency.  This  was  followed  up,  in 
1849,  by  another  circular  to  the  same  general  effect,  which  was 
backed  by  a  personal  appeal  from  Sir  Francis  Baring,  the  then  first 
lord  of  the  Admiralty,  to  the  superintendents  and  principal  officers 
of  the  dockyards,  that  they  would  give  him  an  assurance  that  they 
would  not  interfere  in  politics.  These  measures  seemed  to  have 
worked  very  successfully.  But  when  the  Derby  ministry  came  into 
power,  the  circular  of  1849  was  cancelled,  with  a  view  to  favour  the 
interests  of  the  party  in  power ;  and  though  but  few  political  ap- 
pointments appear  to  have  been  made,  they  -were  sufficient  in 
number  to  *  subvert  the  confidence  of  the  men,  and  render  nugatory 
all  the  solemn  assuranceri  of  circulars  issued  by  the  Admiralty,  to  the 
effect  that  men  should  rise  by  merit,  and  not  by  political  influence.' 
The  committee  imputed  blame  for  these  transactions  principally  to 
Mr.  Stafford,  the  then  secretary  of  the  Admiralty,  to  whom  the 
first  lord,  upon  his  accepting  office,  had  given  up  'all  the  civil 
patronage,  excepting  the  master  shipwrights,  and  one  class  of  mes- 
sengers, which  he  reserved  for  deserving  sailors  and  mai'ines.' 
Becently,  the  circular  of  1849  was  restored,  and  its  provisions  ren- 
dered more  secure  by  being  embodied  in  an  order  in  council.  The 
committee  concluded  with  a  recommendation  that  should  the 
system  under  which  promotions  in  the  dockyards  are  now  again 
regulated,  be  hereafter  altered,  Parliament  should  be  informed 
thereof  as  soon  as  possible.^     On  July  5,  1853,  a  motion  was  made 

explained   and  justified  by  the  go-  but  proving  afterwards  to  have  been 

T eminent  in  the  House  of  Commons,  engaged  in    gambling  speculations, 

See  Hans.  Deb.  vol.  cxlv.  p.  1212.  his  appointment  was  revoked  before 

Ibid.  vol.  clxxviii.  p.  563.    The  case  he  had  left  England.   lb.  vol.  cxxxv. 

of  Mr.  Lawley,  appointed  governor  pp.  1225-1259. 

of  South  Australia,  on  the  recom-  <  Hans.  Deb.  vol.  cxxvL  pp.  33-122. 

mendation  of  the  Colonial  Secretaiy,  "  Report  on  Dockyard  Appoint- 
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in  the  House  of  Commons,  that,  referring  to  said  report  and  Precedents 
evidence,  '  this  House  is  of  opinion  that,  during  the  administration 
of  the  late  Board  of  Admiralty,  the  patronage  of  dockyard  pro- 
motions, and  the  influence  of  the  Admiralty,  were  used  and  exer- 
cised for  political  purposes,  to  an  extent,  and  in  a  manner  calculated 
to  reflect  discredit  upon  that  department  of  the  govermnent,  and  to 
impair  the  eflBiciency  of  the  service.'  ^  In  order  to  get  rid  of  this 
charge,  an  amendment,  implicating  '  every  administration  of  the 
Admiralty '  in  a  similar  offence,  was  proposed.  After  a  short  dis- 
cussion, a  motion  to  adjourn  the  House  was  carried,  and  the  dehate 
was  never  again  resumed.^  On  May  30,  the  Dockyard  Committee 
were  instructed  by  the  House  to  consider  the  case  of  Lieutenant 
Engledue,  R.N.,  who  in  1840  had  been  struck  off  the  list  of  lieute-  n^^  of  Lt. 
nants  of  the  Royal  Navy  for  an  act  of  insubordination.  Upon  Engledue. 
several  occasions,  afterwards,  at  different  times,  Mr.  Engledue 
memorialised  the  Board  of  Admiralty  to  restore  him  to  his  former 
position,  but  was  invariably  revised.  However,  on  November  30, 
1852,  he  again  renewed  his  application,  and  on  December  22  he 
was  informed  that  he  was  at  liberty  to  memorialise  the  queen  in 
council  to  be  reinstated.  This  permission  was  given  two  days 
after  the  Derby  ministry  had  announced  that  they  only  held  ofiice 
until  their  successors  were  appointed.  The  memorial  was  sent  in, 
favourably  entertained,  and  referred  to  the  Admiralty.  On  Januaiy 
4,  1853,  the  queen's  approval  was  given  to  the  restoration  of  Mr. 
Engledue.  On  the  6th  inst.  before  the  transaction  was  quite  com- 
pleted, a  new  Board  of  Admiralty  was  appointed.  Nevertheless 
the  appointment  was  confirmed.  Bat  soon  afterwards  papers  in 
relation  to  this  case  were  moved  for  in  the  House  of  Commons,  and 
being  transmitted,  were  referred  to  the  Committee  on  Dockyard 
Appointments,  it  having  been  alleged  that  political  influence  had  been 
made  use  of  to  procure  the  restoration  of  Mr.  Engledue  to  his  former 
rank  in  the  service,  notwithstanding  the  repeated  refusals  of  the 
Admiralty  to  reinstate  him.<  The  committee  carefully  investigated 
the  circumstances  of  the  case,  in  view  of  which  they  reported,  on 
July  26,  their  opinion  '  that  the  restoration  of  Mr.  Engledue  to  his 
former  rank  in  the  Royal  Navy  was  not  a  judicious^  proceeding.' 
But  they  added,  that  notwithstanding  their  attention  having  been 
called  to  the  peculiar  time  when  the  application  was  granted,  '  they 
have  not  heard  any  evidence  which  shows  that  this  favour  was 
bestowed  from  any  political  or  unworthy  motives.* ' 

ments :    Commons  Papers,   1852-3,  *ii  this  connection,  the  Churchward 

vol.  xxv.  pp.  8-14.     And  see  Hans,  case,  which  is  described  in  another 

Deb.  vol.  cxxv.  p.  695.  part  of  this  chapter,  post,  p.  498. 

*  Hans.  Deb.  vol.  exxviii.  pp.  1290-         '  Hans.  Deb.  vol.  cxxvi.  p.  876. 
1311.  '  Commons  Papers,  1862-8,    vol, 

"^  Ibid,  pp.  1321-1826.    See,  also,  xxv.  p.  471. 
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Precedent  g 

Mr.  T.  F. 
Kennedy. 


In  1855,  a  motion  was  made  in  the  Honse  of  Commons,  for  the 
appointment  of  a  committee  to  enquire  into  '  the  grounds  and  jus- 
tification of  the  removal  from  office  of  the  Right  Hon.  T.  F. 
Kennedy,  a  Commissioner  of  Woods  and  Forests,  and  a  Privy 
Councillor,  who  was  dismissed  from  office  hj  Mr.  Gladstone, 
Chancellor  of  the  Exchequer,  because  '  he  could  not  serve  the  public 
with  credit  therein,'  and  had  treated  his  subordinates  improperly 
and  unfairly,  so  that  the  government  could  not  be  responsible  for 
his  conduct.*  The  motion  was  opposed  by  Mr.  Gladstone  (though 
he  had,  meanwhile,  retired  from  office)  on  the  ground  that  it  was 
'entirely  contrary  to  Parliamentary  usage  and  injurious  to  the 
public  service,*  and  that  '  no  primd  facie  ground  had  been  esta- 
blished for  it.**  Admitting  the  abstract  right  of  the  House  to 
institute  such  an  enquiry,  in  conformity  with  the  resolution  of 
1784,** nevertheless  'he  fotmd  that  the  practice  of  the  House  had 
been  uniformly  to  decline  enquiring  into  the  removal  of  public  ser- 
vants, when  the  removal  had  taken  place  according  to  law,  and 
according  to  the  apparently  conscientious  judgment  of  those  who, 
by  law,  were  made  responsible  for  the  conduct  of  such  public  ser- 
vants.' ®  Viewing  the  motion  as  intended  '  to  impugn  his  conduct 
while  in  office,  in  one  of  the  most  important  functions  belong- 
ing to  a  minister,'  Mr.  Gladstone  declared  that  he  should  abstain 
from  voting  on  it.  Accordingly,  after  an  elaborate  speech,  he 
withdrew.*  The  Secretary  of  the  Treasury  (Mr.  Wilson)  de- 
fended the  dismissal,  and  said,  '  it  would  be  impossible  to  carry 
on  the  work  of  government  if  the  House  were  to  assume  a  right  to 
review  every  transaction  of  this  kind,  although  if  &  primd  facie  case 
of  injustice  was  made  out  it  ought  not  to  be  overlooked.'  •  Lord 
Palmerston  acquitted  Mr.  Kennedy  of  any  conduct  reflecting  on 
'  his  honour,  his  veracity,  or  his  character,'  but  nevertheless  resisted 
the  motion,  bA  a  dangerous  precedent,  and  contended  that  '  a  dis- 
cretion must  \ye  left  in  the  hands  of  the  servants  of  the  crown  as  to 
removing  from  office  those  whom  they  thought  incompetent '  for 
their  duties  :  adding,  that  *  if  the  House  were  to  establish  as  a  pre- 
cedent that  any  man  removed  from  a  situation  was  to  appeal  to  his 
friends  in  the  House  of  Commons,  and  obtain  a  verdict  as  to  the 
propriety  of  his  removal,  there  would  be  an  end  of  all  discipline  in 
the  service  of  the  state.'  '  Satisfied  with  the  acknowledgment  that 
Mr.  Kennedy's  honour  stood  perfectly  unimpeached,  the  mover 
consented  to  withdraw  his  motion.' 


■  Hans.  Deb.  vol.  cxxxvi.  p.  1901. 
•  Ibid.  p.  2010. 
^  See  afitCj  p.  255. 
"  HaDs.Deb,vol  cxxxvi.  pp.  1008- 
2001. 


«>  Ibid,  pp.  1992-2011. 
•  Ibid.  p.  2029. 
'  Ibid.  p.  2031. 

»  Ibid.  p.  2032.    See  also  the  dis- 
cussion in  the  House  of  Commons  on 
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In  1860,  a  motion  for  papers  was  made  in  the  House  of  Com-  Precedeats 
mons,  which  involved  an  attempt  to  induce  the  House  to  review  the  qj^j  g^j._ 
decision  of  the  Civil  Service  Commissioners,  in  respect  to  a  candi-  vice  Com- 
date   rejected  upon   examination   before  them.     The   government  missionera. 
protested  against  such  an  interference  with  public  servants  engaged 
in  a  judicial  inquiry,  as  being  unprecedented  and  unjustifiable. 
*  If,'  it  was  said,  '  it  can  be  shown  that  the  Commissioners  were 
not  worthy  of  the  confidence  of  the  government,  or  of  this  House, 
that  they  act  with  unfairness,  or  are  incompetent,  from  literary  or 
other  disqualifications,  then  let  the  House  intei*fere  by  an  address 
to  the  crown  to  remove  them  from  their  offices.'     The  motion  was 
negatived.^     Subsequently  the  House  refused  to  direct  these  Com- 
missioners to  publish  certain  information  with  their  annual  report, 
on  the  ground  that  they  were  not  amenable  to  the  jurisdiction  of 
the  House,  but  only  to  the  crown  itself.* 

On  March  4,  1861,  it  was  moved  in  the  House  of  Lords,  that  a  Mr.  Turn- 
select  conmiittee  be  appointed  to  inquire  into  the   circumstances  ^^* 
attending  the  appointment  and  resignation  of  Mr.  Tumbull  to  a 
place  in  the  Eecord  Office;  but  the  motion  was  opposed  by  the 
Government,  and  negatived.^ 

On  July  15,  1861,  it  was   moved  in  the  House  of  Lords  to 
resolve  that  it  is  desirable,  without  delay,  to  restore  the  Consular 


the  case  of  Mr.  Chisholm  Anstey, 
who  was  removed  from  bis  office  of 
Attorney-General  of  Hong  Kong  for 
'  bis  violent  temper  and  want  of  dis- 
cretion* in  his  conduct  to  his  superior 
the  governor  of  the  island,  to  whom 
he  had  shown  '  an  excess  of  personal 
animosity  and  want  of  respect.'  (H. 
D.  vol.  clxxii.  pp.  993-090.)  See  also 
the  debates  in  both  Houses  of  Parlia- 
ment, in  1803,  upoi^  the  removal  of 
two  judges  in  the  Ionian  Islands,  by 
the  authority  of  the  Lord  High  Com- 
missioner, and  with  the  sanction  of 
the  Secretary  of  State  for  the  Colonies. 
Pursuant  to  an  address  of  the  House 
of  Ijords  of  April  17,  papers  on  this 
subject  were  laid  upon  the  table ;  but 
as  the  reasons  for  the  removal  of  these 
functionaries  did  not  clearly  appear 
from  the  same,  further  papers  con- 
taining 'any  charges  of^  conduct 
inconsistent  with  their  judicial 
office,*  were  moved  for  in  the 
House  of  Lords  on  July  9.  This 
motion  was  opposed  by  the  Govem- 
ment)  on  the  ground  that  it  was  'a 
most  dangerous  precedent  *  to  autho- 


rise an  appeal  to  Parliament  from  acta 
of  responsible  ministers  in  the  exe- 
cution of  the  law,  and  to  require  the 
production  of  confidential  commimi- 
cations  from  the  Hij^h  Commissioner 
to  his  superiors  in  omce,  and  of  letters 
from  other  persons  intended  to  be 
confidential,  without  their  consent. 
Nevertheless,  as  the  sense  of  the 
House  was  in  favour  of  the  motion, 
the  government  gave  way,  and  al- 
lowed it  to  pass  without  a  division. 
After  the  production  of  the  ^pers, 
no  further  action  was  taken  m  the 
matter  by  either  House. 
**  Hans.  Deb.  vol.  clviii.  pp.  892- 

*  Ibid.  p.  2083.  And  see  Ihtd, 
vol.  clxx.  p.  23.  See  further,  as  to 
the  interference  of  Parliament  with 
Commissioners  appointed  by  the 
crown  to  conduct  an  inquiry,  ants, 
p.  260. 

J  Hans.  Deb.  vol.  clxi.  u.  1271. 
See  also  Ibid.  p.  2101.  And  see  the 
case  of  Mr.  Reed's  appointment,  Ibid, 
vol.  clxxii.  p.  1188. 
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Precedenta  antliority  at  Mozambique,  in  order  to  aid  in  repressing  the  slave- 
Consul  at  trade  on  the  eastern  coast  of  Afirica.  [In  the  previons  session  the 
House  had  addressed  the  crown,  requesting  that  a  consul  might 
be  re-appointed  at  this  place  ;  but  as  yet  the  goyenunent  had  not 
done  so.]  The  aforesaid  motion  was  opposed  by  the  Under  Secre- 
tary for  Foreign  Affairs,  on  the  ground  that  it  was  an  undue 
encroachment  on  the  functions  of  the  executive,  and  not  a  case  in 
which  Parliament  should  interfere.  He  added  that  the  address 
last  year  had  been  carried  by  surprise,  and  because  the  ministry, 
not  auticipatisg  a  division,  had  allowed  their  supporters  to  leave 
the  House.  After  these  explanations,  the  motion  was  withdrawn.^ 
A  bill,  introduced  by  Mr.  Whiteside,  in  1865,  to  alter  the  con- 
stitution, &c.  of  the  Irish  Court  of  Chancery,  contained  a  clause 
providing  that  certain  judicial  offices  in  the  said  Court  should  be 
conferred  upon  persons  at  present  holding  other  offices  of  high  posi- 
tion. This  was  opposed  by  the  Attorney-General,  who  swd  that  it 
would  not  be  'for  the  public  advantage  to  set  the  example  of  naming 
in  Acts  of  Parliament  the  persons  who  were  to  be  appointed  to  par- 
ticular posts  about  to  be  created,  instead  of  leaving  the  appoint- 
ments to  the  crown,  acting  under  the  guidance  of  its  responsible 
advisers.  He  did  not  think  it  advisable  that  these  appointments 
should  be  made  in  the  House  of  Commons,  because  nothing  could 
be  more  invidious  than  to  invite  personal  discussions  as  to  the 
fitness  of  individuals  for  particular  offices.'  *  The  bill  was  shortly 
afterwards  withdrawn. 


Irifih 
Court  of 
Chancery. 


n.  As  TO  THE  Remuneration  of  Public  EiiPLOTis. 

Pensions.  On  May  20,  1828,  a  motion  was  made  in  the  House  of  Conmions 
for  a  return  of  Pensions  granted  on  the  English  Civil  List ;  but  the 
motion  was  opposed  by  the  ministry,  on  the  ground  that  it  was  a 
principle  to  maintain  inviolate  the  arrangements  made  with  the 
crown  respecting  the  Civil  List,  which  had  been  granted  for  the 
lifetime  of  the  sovereign ;  and  that  unless  the  Civil  List  shall 
become  in  such  state  as  to  render  it  necessary  to  apply  to  Parlia- 
ment for  assistance,  or  unless  some  special  case  of  abuse  is  made 
out,  the  House  have  no  right  to  inquire  into  details  of  this  kind  On 
division,  the  motion  was  negatived.  ™ 

The  next  case  that  will  engage  our  attention  imder  this  head  is 
one  which  occurred  in  1830,  when  the  Grey  Ministry,  immediately 


*  Hans.  Deb.  vol.  clxiv.  p.  855.  See 
a  similar  proceeding  in  the  House  of 
Commons,  in  the  crise  of  the  consul- 
ship at  Pestli.     Ibid.  p.  1001. 

*  Hans.  Deb.  vol.  clxxvii.  p.  311. 
See  also  Mr.  Walpole^s  observations 


on  tbis  point,  Ibid,  vol.  clxxviii. 
p.  525.  And  see  Ibid.  vol.  clxxxiv. 
p.  526.    And  antCf  p.  77  ». 

"  Mirror  of  Part  1828,  pp.  1685- 
1593. 
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npon  their  appointment  to  office,  took  the  initiative,  and  invited  the  Precedents 
House  of  Commons  to  appoint  a  committee  to  consider  the  amount  Official 
of  the  salaries  and  emoluments  payable  to  members  of  the  adminis-  8*l*"es. 
tration  holding  seats  in  either  House  of  Parliament;  pledging 
themselves  to  abide  hy  the  recommendations  of  the  committee  on 
the  subject.  The  Chancellor  of  the  Exchequer  (Lord  Althorp),  in 
moving  for  this  committee,  on  December  9th,  stated  that,  while  it 
was  necessary,  in  point  of  form,  that  his  name,  as  the  mover,  should 
be  included,  he  hoped  he  would  be  excused  for  non-attendance,  as 
the  government  were  desirous  that  the  committee  should  be  ex- 
clusively composed  of  independent  members,  and  altogether  free 
from  the  suspicion  of  government  influence.  "  His  lordship  cited  a 
precedent  for  this  course,  in  1806,  when  the  then  Chancellor  of  the 
Exchequer,  in  appointing  a  committee  to  inquire  into  the  state  of 
the  finances,  selected  no  one  to  serve  thereon  who  was  an  office- 
holder under  the  crown.  Lord  Althorp' s  committee  reported  on 
March  30,  1831,  recommending  very  considerable  reductions  in 
official  salaries,  which  were  agreed  to  by  the  government.**  But  it 
would  appear  that  this  inquiry  was  not  regarded  as  sufficiently 
complete,  for  on  April  12,  1850,  Lord  John  Russell  (the  First  Lord 
of  the  Treasury)  moved  for  the  appointment  of  a  similar  committee, 
who  should  also  be  empowered  to  consider  of  the  diplomatic  esta- 
blishments, and  the  salaries  and  retiring  allowances  of  the  judges. 
The  proposal  to  refer  the  question  of  official  salaries  to  a  select 
committee,  instead  of  determining  upon  them  in  council,  with  the 
experience  and  on  the  responsibility  of  the  government,  was 
strenuously  opposed  in  the  House,  but  the  motion  was  finally  agreed 
to.  The  only  member  of  the  ministry  who  sat  upon  the  committee 
was  the  mover  himself.  The  committee  reported  on  July  25th: 
their  recommendations  in  regard  to  official  salaries  were  few  and 
unimportant,  as  in  their  opinion  the  reductions  formerly  made, 
upon  the  report  of  the  committee  in  1831,  had  gone  far  enough.? 


"  Mirrorof  Parl.1830,  p.  489.  Two  resolutions  declaringthe  inexpediency 

members  of  the  late  ministiy  were  of  reducing  this  salary  from  5,000/L 

placed  on  the  committee  in  order  that  per  annum  at  which  it  had  been  fixed 

they  might  be  able  to  give  details  as  to  since  1810,  to  8,500/.  as  proposAd  by 

official  business.    They  consented  to  the   committee.      The  government, 

attend  for  this  purpose,  but  refused  to  however,  opposed  this  motion,  and 

act  as  ordinary  members  of  the  com-  the  previous  question  was  put  thereon 

mittee.    Ibid,  pp.  519, 1286.  and  neffatived.  (Mirror  of  Pari.  1813, 

*»  The  committee  havmg  recom-  pp.  2531-2539.)     But  in  1853  the 

mended  a  reduction  of  the  salary  of  salary  was  again  raised  to  5,000/.  per 

the  President  of  the  Board  of  Con-  ann.,  by  the  Act  16  &  17  Vict.  c.  95, 

trol,  which  had  been  acquiesced  in  by  sec.  33,  in  order  that  this  office  might 

the    Government,    an    independent  be  on  a  similar  footing  with  other 

member  of  the  House  of  Commons,  Principal  Secretaries  of  State, 

on  Sept  29,  1831,  moved  a  series  of  '  Com.Pspers,  1860,  voLxv.p.  170. 
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Upon  the  other  branches  of  inquiry  seyeral  important  recom- 
mendations were  made.  The  report  was  ordered  to  lie  on  the  table 
and  be  printed.  Before  the  next  meeting  of  Parliament,  the 
government  undertook,  upon  their  own  resiwnsibility,  and  accord- 
ing to  their  own  jud^^nent,  to  decide  upon  the  manner  in  which 
they  would  deal  with  the  Tarious  recommendations  contained 
therein. P 

On  May  8,  1833,  Mr.  Hume  moved  an  address  to  the  crown, 
praying  that  the  law-officers  might  be  instructed  to  inquire  into  the 
validity  of  a  pension  or  sinecure  office  granted  by  his  late  Majesty 
George  IV.  to  Lord  Douglas,  contrary  (as  he  alleged)  to  an  agree- 
ment between  the  Crown  and  Parliament :  with  the  consent  of  the 
government  the  motion  was  agreed  to.^  Ministers  afterwards  inti- 
mated their  intention  to  apply  to  the  Court  of  Session  to  set  aside 
the  grant.** 

On  July  30,  1834,  a  petition  was  presented  to  the  House  of  Com- 
mons from  certain  commissioners  of  customs,  complaining  of  the 
reduction  of  their  salaries  under  a  treasuiy  minute.  The  peti- 
tioners admitted  that  '  the  question  of  salaries  rests  exclusively  with 
the  executive,  and  ought  not  to  be  brought  before  Parliament,*  but 
they  claimed  that  theirs  was  an  exceptional  case,  and  one  of  pecuhar 
hardship.  The  Chancellor  of  the  Exchequer  characterised  this  as  'a 
most  unusual  and  extraordinary  proceeding,'  but  proceeded  to  show 
that  the  petitioners  had  no  just  grounds  of  complaint  in  the  present 
instance.  Members  generally  acknowledged  *  the  extreme  inexpe- 
diency *  of  *  making  the  House  a  court  of  appeal  in  questions  of  this 
sort.'  Even  Mr.  Hume,  that  staunch  supporter  of  the  people's 
rights,  declared  that  *  he  could  not  conceive,  anything  more  mis- 
chievous' than  for  the  House  to  interfere  where  it  had  not  aright  to 
do  so  ;  and  that  the  House  was  '  called  upon  to  decide  whether  the 
legislature  or  the  executive  should  determine  what  salaries  are  to  be 
given  to  the  servants  of  the  public'  The  petition  was  by  leave  with- 
drawn.* 

On  May  1,  1838,  Mr.  Hume  moved  for  leave  to  bring  in  a  bill  to 
suspend  the  payment  of  the  annuity  granted  by  Act  of  Parliament 
to  H.R.H.  the  Duke  of  Cumberland,  so  long  as  he  should  continue 
King  of  Hanover,  being  of  opinion  that  it  was  inexpedient  and 
uncalled-for  to  continue  a  pension  granted  to  an  English  prince 
after  ho  had  become  an  independent  sovereign.  The  motion  was 
opposed  by  the  Chancellor  of  the  Exchequer  (Mr.  T.  Spring  Rice), 
on  the  ground  that  the  annuity  had  been  granted  for  the  term  of 
*  the  natural  life  *  of  His  Royal  Highness,  and  that  Parliament  had 


p  Hans.  Deb.  vol.  cxvi.  p.  548. 
1  Mirror  of  ParL  1833,  p.  1681. 


'  Ibid.  p.  3692. 

'  Ibid,  1834,  pp.  3101-3104. 
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no  right  to  put  a  new  construction  on  tlie  grant,  bo  as  to  deprive  Precedents 
him  of  it.  This  view  was  sustained  by  the  House,  and  the  motion 
rejected.  Similar  motions  were  again  proposed  by  Mr.  Hume,  on 
March  27,  1840,  and  on  June  30,  1843,  but  were  opposed  by  the 
ministry  on  the  same  grounds  as  before,  and  negatived  by  the 
House. 

On  February  27,  1840,  the  attention  of  the  House  of  Commons  Sir  John 
was  directed  to  the  grant  of  a  pension  to  Sir  John  Newport,  on  his  Newport, 
retirement  from  the  office  of  Comptroller  of  the  Exchequer.  This 
was  an  office  which  was  held  under  a  statute  '  during  good  behaviour.' 
It  was  wholly  independent  of  the  crown,  and  did  not  entitle  the 
incumbent  to  receive  a  pension  on  his  relinquishing  office.  It  had 
been  held  by  Sir  John  Newport  for  five  years  only,  previous  to 
which  he  had  performed  various  public  services  during  a  long  public 
career,  but  none  of  them  of  a  nature  that  authorised  him  to  claim  a 
retiring  allowance.  The  government,  however,  being  desirous  of 
rewarding  Sir  John's  long  anrf  faithful  services,  determined  upon 
his  retirement  from  the  ComptroUership  to  allow  him  a  pension  of 
1,000Z.  a  year  out  of  the  Royal  Bounty  Fund,  which  was  set  apart, 
under  the  Act  1  <fc  2  Vict.  c.  2,  to  enable  the  crown  to  reward  persons 
who  had  just  claims  on  the  royal  beneficence  for  discoveries  in 
science,  <fcc.,  or  the  performance  of  special  duties  to  the  crown  or 
public.  This  proceeding  was  called  in  question  in  a  series  of  reso- 
lutions submitted  to  the  House,  setting  forth  that  the  peculiar  office 
lately  held  by  Sir  Jolm  Newport  disqualified  him  from  the  receipt 
of  a  pension  from  the  crown  ;  that  it  was  contrary  to  the  spirit  and 
intent  of  Parliament  in  respect  to  Civil  Service  pensions  to  allot  him 
an  annuity  for  public  political  services  out  of  a  fund  set  apart  for 
the  reward  of  merit  of  a  diflferent  kind  ;  and  that,  for  these  and  other 
reasons  set  forth,  the  House  deems  it  expedient  to  express  its 
decided  opinion  that  the  pension  in  question  ought  not  to  be  drawn 
into  precedent.  The  ministry  met  these  resolutions  by  an  amendment, 
asserting  the  nature  and  value  of  Sir  John  Newport's  services  upon 
which  his  claim  to  a  retiring  allowance  was  based,  and  declaring 
that,  on  reviewing  the  whole  case^  'this  House  is  satisfied  that  the 
grant  of  a  pension  to  a  retired  Comptroller  of  the  Exchequer,  in 
circumstances  so  peculiar,  cannot  be  drawn  into  precedent.*  The 
House,  however,  was  not  satisfied  with  the  explanations  and  excuses 
of  ministers,  but  passed  the  original  resolutions  by  a  majority  of 
twenty-eight.* 

In  1840,  a  retired  pubHc  servant  petitioned  the  House  of  Commons,  Superan- 
complaining  of  the  insufficiency  of  his  superannuation  allowance, 
and  declaring  that  he  was  legally  entitled  to  a  larger  amount.     A 


nuation 
allowance. 


MuTor  of  ParL  1840,  p.  1323. 
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motion  to  refer  this  petition  to  a  committee  was  opposed  by  tlie 
Chancellor  of  the  Excliequer,  who  explained  the  merits  of  the  case, 
and  said  that '  it  would  have  a  very  bad  effect  on  the  public  service 
if  the  House  should  interfere  with  the  retired  allowances  of  public 
officers.'     The  motion  was  negatived  on  a  division.^ 

On  March  26,  1844,  a  motion  was  made  in  the  House  of  Commons 
for  an  address  to  the  queen,  requesting  that  a  suitable  provision 
might  be  made  for  the  widow  and  children  of  the  late  Bev.  Dr. 
Morrison,  on  account  of  the  eminent  public  services  in  China  of  the 
doctor  and  of  his  eldest  son,  both  deceased.  The  prime  minister 
(Sir  R.  Peel)  fully  admitted  the  value  of  the  services  rendered  to 
the  country  by  the  Morrisons,  but  declared  that  the  rule  in  respect 
to  pensions  to  civil  servants  could  not  be  extended  to  this  family, 
and  that  there  were  no  other  means  available  for  the  purpose; 
adding  that  *■  the  House  should  be  exceedingly  cautious  how  they 
established  a  precedent  in  such  a  case  of  special  interference  with 
the  conduct  of  the  executive  government,  and  in  some  degree  with 
the  prerogative  of  the  crown.'  The  motion  was  accordingly  with- 
drawn.^ 

On  April  8,  1862,  the  attention  of  the  House  of  Commons  was 
called  to  the  case  of  the  clerks  and  officers  of  the  late  Insolvent 
Debtors  Court,  whose  interests  had  been  injuriously  affected  by 
the  operation  of  the  Bankruptcy  Act  of  1861.  The  ministry  stated 
that  it  was  not  their  intention  to  introduce  any  measure  for  the 
relief  of  these  persons,  but  that  they  would  offer  no  objection  to  the 
reference  to  a  select  committee  of  any  petition  setting  forth  their 
claims ;  and  that  they  would  agree  to  carry  out  any  recommendation 
from  such  committee  as  to  the  amount  of  compensation  which  should 
be  awarded  to  these  persons.  Whereupon  a  select  committee  was 
'appointed  accordingly,  which  reported  on  July  9.  Pursuant  to  this 
report,  a  bill  for  the  relief  of  these  complainants  was  introduced,  and 
passed  into  a  law.^ 

On  July  22, 1862,  Sir  George  Bowyer  moved  the  House  of  Com- 
mons for  the  appointment  of  a  committee  to  inquire  into  alleged 
grievances  complained  of  in  a  petition  from  upwards  of  1,500  per- 
sons in  the  Post  Office  department.  The  Chancellor  of  the  Exche- 
quer (Mr.  Gladstone)  opposed  the  motion,  *  as  being  of  a  most 
dangerous  character,  not  only  to  the  good  order  of  the  Post  Office 
department,  but  to  the  entire  public  service.'  'The  question  had 
been  settled  by  competent  authority,  namely,  the  executive  govern- 
ment.'    'If   the    House    thought    the   executive  government    to 


»  Mirror  of  Pari.  1840,  j).  1810. 

'  Hans.  Deb.  vol.  Ixxiii.  p.  1681. 
See,  also^  a  disciission  in  the  House 
of  Commons,  on  Feb.  26,  1861,  on 


an  address  to  the  queen  respecting 
forage  allowances  to  cayalrv  officers. 
'^  26  &  26  Vict,  c  99.  See  the  case 
of  Divorce  Court  proctors,  ante,  p.  894. 
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blame,  let  them  take  the  proper  course  and  prononnce  their  censtire  Precedents 
upon  them ;  but  he  was  satisfied  that  no  worse  policy  could  be 
adopted  than  for  the  House  to  take  into  its  own  hands  the  manage- 
ment of  the  public  services.'  Sir  S.  Northcote  (a  leader  of  the 
Opposition)  *  entirely  assented  to  this  doctrine,  that  it  was  most  mis- 
chievous  for  the  House  of  Commons  to  take  out  of  the  hands  of  the 
government  the  details  of  arrangements  made  in  the  various  depart- 
ments.'    The  motion  was  accordingly  withdrawn.* 

On  March  6,  1866,  Mr.  Ferrand  (who  represented  a  large  dock-  Dockyard 
yard  constituency)  called  the  attention  of  the  House  to  the  great  l»l>oiirep8. 
inequality  and  inadequacy  of  the  wages  paid  to  men  employed  in 
the  Royal  Dockyards,  wi^  a  view  *  to  elicit  an  expression  of  opinion 
by  the  House  which  would  induce  the  Admiralty — who  had  hitherto 
refused  redress — to  take  their  most  reasonable  claims  into  con- 
sideration.' The  alleged  grievances  were  explained  away  by  the 
Secretary  to  the  Adnairalty,  who  called  upon  the  House  not  to  coun- 
tenance the  principle  of  interference  with  the  discretion  of  govern- 
ment in  the  remuneration  of  public  servants,  at  the  instigation  of 
members  whose  constituents  were  in  the  receipt  of  wages  from  the 
public  treasury.     The  subject  was  then  dropped.^ 

On  April  28,  1866,  a  motion  was  made  in  the  House  of  Com-  Customs 
mons  to  refer  a  petition  from  certain  merchants  of  Liverpool  com-  ^^<^^' 
plaining  of  the  inadequate  remuneration  of  the  out-door  officers  of 
Customs,  to  a  select  committee  to  inquire  into  the  alleged  griev- 
ances. The  Chancellor  of  the  Exchequer  (Mr.  Gladstone)  admitted 
that  if  any  public  servant  could  complain  of  any  grievance  by  reason 
of  the  acts  of  the  government,  *  it  was  the  duty  of  the  government 
to  render  an  account  of  their  proceedings  to  the  House,  and  it 
would  be  perfectly  within  the  rules  of  prudence  to  risk  an  inquiry 
by  a  committee.'  Nevertheless,  the  executive  government  should 
be  held  responsible  for  the  regulation  and  the  pay  of  the  public  ser- 
vants, and  nothing  would  tend  so  much  to  the  disorganisation  of  the 
public  service,  or  do  more  to  lower  the  character  of  the  House  of 
Commons,  than  any  attempt  to  take  this  duty  out  of  the  hands 
of  government.  Upon  an  assurance  that  the  grievance  complained 
of  should  receive  the  attention  of  government,  the  motion  for  a 
committee  was  negatived  on  division.* 

On  May  12,  1866,  a  motion  was  made  in  the  House  of  Commons  Post- 
to  declare  the  expediency  and  propriety  of  increasing  the  salaries 
of  postmasters,  upon  whom  additional  labour  had  been  imposed  by 
the  establishment  of  Post  Office  Savings  Banks.     The  Secretary  of 
the  Treasury  and  the  Chancellor  of  the  Exchequer  explained  that 


*  Hans.  Deb.  vol.  clxviii.  p.  672.  •  Ibid.  vol.  clxxviii.  p.  1206  j  and 

y  Ibid.  vol.  cbcxvii.  p.  1136.  see  Ibid,  vol,  cbtxx.  p.  671. 
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Precedents  the  Government  were  considering  all  eases  of  hardship  arising  from 
this  cause,  and  were  dealing  with  them  equitably ;  but  that  they 
were  not  prepared  to  introduce  any  wholesale  and  sweeping  change 
in  the  present  system.     Whereupon  the  motion  was  withdrawn.* 

On  May  15,  1865,  inquiry  was  made  of  the  Attorney- General  as 
to  the  circumstances  attending  the  resignation  by  Mr.  H.  S.  Wildo 
of  the  office  of  Registrar  of  the  Court  of  Bankruptcy  at  Leeds, 
and  the  appointment  of  his  successor,  and  in  regard  to  the  act 
of  Lord  Chancellor  Westbury  in  sanctioning  the  grant  of  a  retiring 
pension  to  Mr.  Wilde,  though  his  conduct  in  office  had  dis- 
entitled him  to  any  such  advantage.^  On  the  following  day,  the 
papers  connected  with  Mr.  Wilde's  resignationof  office  were  ordered 
to  be  laid  before  the  House,®  and  on  May  19  were  ordered  to  be 
printed.  On  May  23,  with  the  consent  of  the  government,  and 
especially  of  the  Lord  Chancellor,  who  caused  it  to  be  stated  that 
he  courted  inquiry  into  the  matter,  a  select  committee  was  appointed 
to  inquire  into  all  the  circumstances  attending  Mr.  Wilde's  resigna- 
tion of  office,  the  grant  to  him  of  a  pension,  and  the  appointment  of 
his  successor.  Subsequently  it  was  agreed  that  this  committee 
should  be  nominated  by  the  General  Committee  of  Elections,  and 
should  consist  of  five  ordinary  members,  and  two  additional  mem- 
bers being  lawyers,  who  should  be  empowered  to  examine  witnesses 
and  conduct  the  case  on  either  side,  but  should  not  have  a  right  to 
vote.**  On  June  22,  the  report  of  this  committee  was  brought  up, 
and  ordered  to  lie  upon  the  table,  and  to  be  printed.  The  report, 
which  was  accompanied  by  copious  evidence,  acquitted  the  Lord 
Chancellor  of  all  charge  but  that  of  haste  and  want  of  caution  in 
granting  a  pension  to  Mr.  Wilde.  Nevertheless  the  committee 
recorded  their  opinion,  that  the  general  impression  created  by  the 
sudden  retirement  of  Mr.  Wilde,  and  the  pecuniary  transactions  which 
took  place  between  Mr.  Beth  ell  (the  eldest  son  of  the  Lord  Chancel- 
lor) and  Mr.  Welch,  who  was  appointed  to  succeed  Mr.  Wilde,  *  were 
calculated  to  excite  the  gravest  suspicions,'  and  that  their  investi- 
gation had  been  *  highly  desirable  for  the  public  interests.'*  On 
July  3,  a  motion,  to  resolve  that  the  conduct  of  the  Lord  Chancellor 
in  reference  to  the  appointments  in  the  Leeds  Bankruptcy  Court  and 
in  the  case  of  Leonard  Edmunds,'  which  had  been  reported  upon  by 


Mr.  L. 
Edmunds, 


*  Hans.  Deb.  voL  dxxix.  pp.  194- 
200. 

*»  Hans.  Deb.  vol.  clxxix.  p.  293, 
and  see  p.  489. 

«  Commons  Journals,  May  16. 

?  Haus.  Deb.  toI.  clxxix.  pp.  781- 
786.  The  committee  decided  upon 
conducting  their  inquiry  with  closed 
doors      Ibid,  vol.  clxxx.  p.  881. 


«  Rep.  Com.  Leeds  Bankruptcy 
Court,  Commons  Papers,  1866,  p.  x. 

'  On  Feb.  14, 1865,  Leonard  JEd- 
munds,  Heading  Clerk  and  Clerk  of 
Committees  of  the  House  of  Lords, 
petitioned  the  House  for  leave  to 
resign  his  oflSce,  and  for  the  grant  of 
a  retiring  allowance.  The  petition 
was  presented  by  the  Lord  Chancel- 
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a  committee  of  the  House  of  Lords,  a  copy  of  whose  report  had  Precedents 
been  laid  before  this  House — was  '  highly  reprehensible,  and  calcu- 
lated to  throw  discredit  on  the  administration  of  the  high  offices  of 
state,'  was  moved  by  Mr.  Hunt :  to  this  an  amendment  (of  which 
no  notice  had  been  given)  was  proposed  by  the  Lord  Advocate, 
acquitting  the  Lord  Chancellor  from  all  charge  except  that  of  haste 
and  want  of  caution  in  granting  a  pension  to  Mr.  Wilde,  but  de- 
claring the  opinion  of  the  House  that  some  further  check  should 
be  placed  by  law  upon  the  grant  of  pensions  to  the  holdei-s  of  legal 
offices.  Previous  to  the  commencement  of  the  debate,  Mr.  Bouverie 
had  given  notice  that  he  should  move,  as  an  amendment  to  the  main 
motion,  to  resolve,  that  this  House,  having  considered  the  report  of 
the  committee  on  the  Leeds  Bankruptcy  Court,  and  the  evidence, 
&c,,  are  of  opinion  that,  while  the  evidence  discloses  the  exist- 
ence of  corrupt  practices  with  reference  to  the  appointment  of  P. 
R.  Welch  to  the  office  of  registrar  of  the  said  court,  they  are  satis- 
fied that  no  imputation  can  fairly  be  made  against  the  Lord 
Chancellor  with  regard  to  this  appointment ;  and  that  such  evidence 
and  also  that  taken  before  the  Lords'  committee  on  the  circumstances 
connected  with  the  resignation  by  Mr.  Edmunds  of  the  offices  held 


lor,  upon  whose  motion  the  resigna- 
tion was  accepted,  and  the  petition 
referred  to  the  select  committee  on 
the  Office  of  the  Clerk  of  the  Parlia- 
ments, &c.  On  Feb.  17,  the  Ijord 
Chancellor  acquainted  the  House  that 
he  had  appomted  his  second  son, 
(the  Hon.  Slingsby  Bethell)  to  the 
office  vacated  by  Mr.  Edmunds, 
which  appointment  was  approved  of 
by  the  House.  On  the  same  day, 
the  committee  reported  in  favour  of 
allowing  to  Mr.  Edmunds  the  usual 
retiring  pensien,  which  report  was 
agreed  to  by  the  House  on  Feb.  24. 
On  March  7,  the  Lord  Chancellor, 
being  moved  thereto  by  various  dis- 
creditable rumours  which  were  afloat, 
informed  the  House  of  certain  cir- 
cumstances connected  with  the  con- 
duct of  Mr.  Edmunds  while  holding 
a  situation  in  the  Patent  Office,  and 
subsequently  when  in  the  employ  of 
the  House,  which  demanded  investi- 
gation. Whereupon,  on  his  lordship's 
motion,  a  select  committee  was  ap- 
pointed to  inquire  into  all  the  cir- 
cumstances connected  with  ,  Mr. 
Edmund's  resignation  of  both  the 
said  offices,  and  with  the  grant  of  a 


retiring  pension  to  him  by  the  House. 
This  committee  reported  on  May  2. 
On  May  9,  on  motion  of  Lord  Kedes- 
dale,  a  member  of  *  the  Pension  Com- 
mittee,' a  passage  from  the  report  of 
the  committee  of  inquiry  was  read, 
which  appeared  to  reflect  upon  the 
previous  committee  for  recommending 
a  pension  to  Mr.  Edmunds,  without 
duly  considering  the  imputations  upon 
his  conduct.  Lord  Redesdale  then 
moved  two  resolutions,  to  exoner- 
ate the  'Pension  Conunittee'  from 
all  blame  in  the  matter.  After  a  long 
debate,  the  previous  question  was 
put  thereon,  and  negatived  ;  and  the 
resolution  of  the  Ilouse  of  Feb.  24, 
agreeing  to  the  recommendation  of 
the  committee  in  favour  of  a  retiring 
allowance  of  800/.  per  annum  to  Mr. 
Edmunds,  was  rescinded.  Before 
putting  this  motion  to  the  vote,  a 
petition  was  presented  to  the  House 
fi-om  Mr.  Edmunds  that  he  micht  be 
first  heard, by  counsel, in  his  defence ; 
but  Earl  Granville  (the  leader  of  the 
House)  said  that  he  felt  it  impossible 
to  accede  to  this  request  See  Lords 
Journals  and  debates  of  the  dates 
aforesaid.    And  see  past,  p.  605. 


426  THE  BOYAL  PREBOGATIVE 

Precodents  by  bim,  '  show  a  laxity  of  practice  and  a  want  of  caution  with  regard 
to  the  public  interests  on  the  part  of  the  Lord  Chancellor  in  sanc- 
tioning the  grant  of  retiring  pensions  to  public  officers  against 
whom  grave  charges  were  pending,  which,  in  the  opinion  of  this 
House,  are  calculated  to  discredit  the  administration  of  his  great 
office.'  The  Lord  Adyocate's  amendment  was  first  proposed  ;  but 
although  Mr.  Bonverie's  amendment  was  not  technically  before  the 
House  and  could  not  be  discussed  until  it  should  be  moTed,  its  terms 
were  known,  and  generally  preferred  by  those  who  took  part  in  the 
debate,  including  Mr.  Hunt,  the  mover  of  the  main  motion  .>  The 
question,  'That  the  words  proposed  to  be  left  out  [i.e.  Mr.  Hunt's 
motion]  stand  part  of  the  question,'  was  therefore  put  and  negatived 
without  a  division.  On  the  question  that  the  Lord  Advocate 's  amend- 
ment be  then  added.  Lord  Palmerston  (the  premier)  moved,  that  the 
debate  be  now  adjourned.  This  was  negatived  on  division  by  a 
majority  of  14.  Lord  Palmerston  thereupon  agreed  to  accept  this 
division  as  conclusive  in  favour  of  Mr.  Bouverie's  amendment. 
The  Lord  Advocate's  amendment  was  accordingly  put  and  negatived, 
and  then  Mr.  Bouverie's  amendment  was  agreed  to  without  a  fur- 
ther division.  On  the  following  day,  Lord  Palmerston  announced 
that,  owing  to  this  vote.  Lord  Chancellor  Westbury  had  tendered 
his  resignation,  which  had  been  accepted,  and  that  he  would  merely 
retain  the  seals  for  a  few  days  for  the  convenience  of  public 
business.^  On  July  5,  the  Lord  Chancellor  informed  the  House  of 
Lords  of  his  resignation.  He  added  that,  had  he  followed  his  own 
judgment,  he  would  have  retired  from  office  when  the  charges  were 
first  raised  against  him,  as  he  felt  that  the  holder  of  the  Ghreat  Seal 
ought  never  to  be  in  the  position  of  an  accused  person.  But  he  had 
been  dissuaded  from  this  step  by  the  prime  minister,  who  said  it 
would  not  do  to  admit  this  as  a  principle  of  public  conduct,  for  the 
consequence  would  be  that  whoever  brought  up  an  accusation  would 
at  once  succeed  in  driving  the  Lord  Chancellor  from  office.  Since 
then  he  had  repeatedly  pressed  his  resignation  upon  Lord  Palmer- 
ston but  without  satisfying  him  that  the  time  had  come  when  it 
should  be  accepted,  until  after  the  vote  of  the  House  of  Commons  on 
July  3,  which  had  determined  him  no  longer  to  consent  to  retain  office.* 
In  the  session  of  1866  an  Act  was  passed  requiring  the  Lord  Chan- 
cellor to  transmit  to  the  Lords  of  the  Treasury  all  applications  for 


(  HanE.  Deb.  voL  clxxz.  pp.  1002^  ruptcy  Court  Committee  in  the  pre* 

1117,  vious  Bession,  criminal  informations 

^  Ibid,  p.  1163.  had  been  filed  against  Mr.  Welch  and 

»  iittf.  p.  1174.    On  Feb.  13, 1866,  the    Hon.   R   Bethell    for    corrupt 

the  Attorney-General  informed  the  practices  in  obtaining,  or  attempting 

House  that,  in  accordance  with  the  to  obtain,  a  judicial  appointment, 
recommendation  of  the  Leeds  Bank- 
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{mperamiiiaiion  allowances  on  retirement  of  which  ho  maj  approve,  Precedents 
from  any  ofl&cer  connected  with  the  Coui*t  of  Chancery,  or  in  Bank- 
ruptcy or  Lunacy,  or  any  of  the  superior  Courts  of  Common  Law, 
and  empowering  the  Treasury  to  decide  thereon^J  This  statue  is  in- 
tended to  take  away  from  the  Lord  Chancellor  the  absolute  right 
which  he  had  hitherto  enjoyed,  and  to  give  to  the  Treasury  the 
power  of  determining  upon  the  report  of  the  Lord  Chancellor  the 
amount  of  pension  to  which  any  such  officer  is  entitled  by  law  upon 
his  retirement.'^ 

We  have  next  to  consider  the  prerogative  of  the  Preioga- 
crown  in  regard  to  Supply  and  Taxation,  and  the  con-  J^^^  to 
stitutional  rights  of  Parliament  in  reference  thereto.  Supply  and 

The  true  doctrine  on  this  head  has  been  briefly  stated 
by  May,  in  the  following  words :  '  The  crown,  acting  with 
the  advice  of  its  responsible  ministers,  being  the  executive 
power,  is  charged  with  the  management  of  all  the  re- 
venues of  the  country,  and  with  all  payments  for  the 
public  service.  The  crown,  therefore,  in  the  first  instance, 
makes  known  to  the  Commons  the  pecuniary  necessities 
of  the  government,  and  the  Commons  grant  such  aids  or 
supplies  as  are  required  to  satisfy  these  demands ;  and 
provide  by  taxes,  and  by  the  appropriation  of  other 
sources  of  the  public  income,  the  ways  and  means  to 
meet  the  supplies  which  are  granted  by  them.  Thus  the 
crown  demands  money,  the  Commons  grant  it,  and  the 
Lords  assent  to  the  grant.  But  the  Commons  do  not 
vote  money  unless  it  be  required  by  the  crown ;  nor 
impose  or  augment  taxes  unless  they  be  necessary  for 
meeting  the  supplies  which  they  have  voted,  or  are 
about  to  vote,  and  for  supplying  general  deficiencies  in 
the  revenue.  The  crown  has  no  concern  in  the  nature 
or  distribution  of  taxes ;  but  the  foundation  of  all  Par- 
hamentary  taxation  is,  its  necessity  for  the  pubUc  service, 
iLS  declared  by  the  crown  through  its  constitutional 
advisers.*^ 


J  20  &  30  Vict.  c.  68.  >  May,  ParLPrac.  p.  612.  Seealso 

*  Hans.  Deb.  vol.  clxxxiii.  p.  1938.    MiU,  Kep.  Gov.  p.  W. 
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In  entering  upon  a  more  detailed  investigation  of  the 
relative  functions  of  the  crown  and  of  Parliament  in  the 
matter  of  Supply,  it  is  proposed  to  divide  the  subject  into 
two  parts,  and  to  consider,  first,  the  constitutional  re- 
strictions upon  Parliament  in  respect  to  (a),  Supply  and 
Taxation ;  and,  secondly  (ft),  the  Eights  and  Privileges  of 
Parliament,  and  especially  of  the  House  of  Commons,  in 
the  grant  of  money  for  the  public  service ;  and  in  the 
oversight  and  control  of  the  pubhc  expenditure, 

I.  a.  The  Restrictions  upon  Parliament  in  matters  of 
Supply. 

No  supply  According  to  ancient  constitutional  doctrine  and  prac- 
granted  ticc,  uo  moucys  cau  be  voted  by  Parliament  for  any 
m^and^of*"  P^T^^^c  whatsocver,  except  at  the  demand  and  upon  the 
the  crown;  responsibility  of  ministers  of  the  crown."* 

In  former  times,  when  any  aids  and  supphes  were 
required  for  the  public  service,  the  crown  made  known 
its  wants  to  the  House  of  Commons  by  message ;  this 
message  was  taken  into  consideration  by  the  Commons,  and 
the  necessary  supplies  were  voted  by  that  House,  accord- 
ing to  its  discretion.  This  mode  of  procedure  in  obtain- 
ing grants  of  money  admitted  of  no  exception.  It  there- 
fore left  no  opportunity  to  any  private  member  to  intro- 
duce any  scheme  of  his  own  whereby  any  charges  would 
be  made  upon  the  people.  But  in  the  beginning  of  the 
last  century,  a  specious  evasion  of  this  constitutional  rule 
crept  in.  The  wholesome  system  of  exchequer  control, 
in  the  custody  of  pubhc  moneys — which  afforded  protec- 
tion alike  to  the  crown  and  to  the  Parliament  against 
illegal  appropriations — was  made  the  occasion  of  attempts 
to  induce  the  crown,  by  the  exercise  of  Parliamentary 
influence,  to  sanction  expenditures  that  were  extravagant 
and  unjustifiable.  .Finding   that  there  was  generally  a 

"  See  Mr.  Gladstone's  speeches,  Hans.  Deb.  vol.  clxxxi.  p.  1131 ;  Ibid. 
vol.  clxxxii.  p.  597. 
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balance  of  public  money  remaining  in  the  exchequer,  as 
yet  unappropriated  to  any  specific  service,  there  was  a 
growing  disposition  on  the  part  of  private  members  to 
regard  this  money   as  available  for  any  purpose  they 
might  be  disposed  to  favour.     Petitions  were  presented  Orpeti- 
to  the  House  from  various  persons  claiming  pecuniary  ^unfaJy 
assistance  or  relief;   which   being  often  promoted  by  '^^^^.^  .. 
members  who  were  friends  to  the  parties,  and  carrying 
with  them  the  appearance  of  justice  or  of  charity,  induced 
the  House  to  approve,  or  at  utmost  to  be  indiflferent  to 
their  success.     By  this  means  large  sums  were  granted  to 
private  persons  improvidently,  and  sometimes  upon  in- 
suflScient  grounds."    In  the  year  1705  this  abuse  became 
so  notorious,  that  early  in  the  next  session,  on  December 
11,  1706,  before  any  petitions   of  this  sort  could   be 
again  oflTered,   the   House  resolved,  'That  they  would 
receive  no   petition  for  any  sum  of  money  relating  to 
public  service,  but  what  is  recommended  from  the  crown.' 
This  resolution  was  made  a  standing  order  on  June  11, 
1713,  and  amended,  June  25,  1852,  to  bring  it  into  con- 
formity with  existing  practice,  by  the  substitution  of  a  new 
order  to  declare, '  That  this  House  will  receive  no  petition  Or  motions 
for  any  sum  of  money  relating  to  public  service,  or  pro-  o7iSy 
ceed  upon  any  motion  for  granting  any  money,  but  what  en>ep- 
is  recommended  from  the  crown.'"*     The  uniform  practice 
of  the  House  has  construed  this  rule  to  extend  to  any 
motion  which  involves  the  expenditure  of  public  money, 
even  though  it  may  not  directly  propose  a  grant.**     It  has 


■  Hats.  Prec.  vol.  iii.  p.  242.     Mr.  standing  order  of  July  21, 1866.    The 

Ayrton's    speech   on   proposing  the  House  was  informed  by  a  member  of 

new  Supply  Order,  on  March  20, 1860.  the  Petitions  Committee,  on  March 

Hans.  Deb.  vol.  clxxxii.  p.  591.  20,  1866,  '  that  there  was  hardly  a 

"  For  cases  illustrating  the  strict-  meeting  of  that  committee  at  which 

ness  with  which  the  House  of  Com-  petitions  were  not  rejected,  on  ac- 

mons  adhenis  to  this  rule,  see  Mirror  count  of  their  praying  for  a  grant  of 

of  Pari.  1837,  p.  259.     Ibid.  1837-8,  public  money,  or  some  similiu'  infor- 

p.  2026 ;  1839,  p.  123.   The  standing  mality.* — ^Ilans.  Deb.    vol.    clxxxii. 

oi-der  of  June,  1852,  was  extended  to  p.  601. 
charges  upon  the  Indian  revenues,  by        '  May,  Pari.  Prac.  514 ;    8  Hats. 
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Or  reports 
of  com- 
mittees. 


BiUs 
imposing 
public 
charges: 


even  been  held  to  preclude  a  select  committee  firom  re- 
commending that  public  compensation  should  be  given 
to  individuals  for  losses  incurred,  unless  tlie  same  had 
been  previously  sanctioned  by  the  crown."*  This  is  a 
striking  proof  of  the  strictness  with  which  this  rule  is 
enforced;  as  the  mere  report  of  a  committee,  though 
entitled  to  respectful  consideration,  does  not  bind  the 
House  to  anything,  unless  it  be  formally  agreed  to  by  the 
House  itself. 

But  while  the  House  of  Commons  has  invariably  main- 
tained the  principle  embodied  in  the  foregoing  standing 
order,  so  far  as  it  was  directly  applicable,  the  inge- 
nuity of  members  has  discovered  a  way  of  practically 
evading  it.  Of  late  years  a  practice  has  arisen  of  permit- 
ting the  introduction  of  bills  by  private  members  which, 
though  not  professedly  in  the  nature  of  money  bills,  do 
yet  necessitate,  to  a  greater  or  less  extent,  the  imposition 
of  new  charges  upon  the  people,  the  precise  extent  of 
which  cannot  always  be  estimated  at  the  outset.  These 
bills  have  been  either  for  the  construction  of  certain 
public  works,  or  for  the  establishment  or  encouragement 
of  certain  new  institutions,  or  they  have  proposed  to 
grant  new  salaries  to  officials  to  be  appointed  under  the 
bill,  or  to  grant  compensation  or  aid  to  individuals,  or 
associations  for  various  causes  assigned.  But  whatever 
may  be  the  precise  object  of  these  bills,  inasmuch  as  they 
establish  grounds  of  expense,  they  are  an  evasion  of  the 
constitutional  rule  which  forbids  the  grant  of  money  by 


195.  The  consent  of  the  crown 
is  understood  to  have  been  ^ven, 
whenever  a  pecuniary  proposition  is 
introduced  into  the  Ilouse  W  a  min- 
ister of  the  crown.  Hans.  Deb.  vol. 
cv.  p.  471. 

'May,  614,  citing  Fourdrinier*8 
case,  June  15,  1837  ;  and  see  Hans. 
Deb.  vol.  clxvi.  p.  710.  In  several 
similar  instances  committees  have 
evaded  the  rule  by  the  use  of  general 
terms  in  favour  of  the  relief  they 


desired  to  recommend.  But  the  rule 
does  not  apply  to  select  committees 
on  j)ublic  questions,  appointed  at  the 
instigation,  or  with  the  consent,  of 
government.  Such  committees  may  • 
recommend  the  adoption  of  anything 
within  their  order  of  reference,  not- 
withstanding that  their  recommenda- 
tions may  involve  the  expenditure  of 
money.  See  the  Report  of  the  Select 
Committee  on  Dockyards,  of  July  15, 
18G4. 
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Parliament,  except  at  the  application  of  the  crown.     In 
order  to  admit  of  the  proposed  grant  without  a  direct 
violation  of  constitutional  practice,  bills  of  this  description 
invariably  contain  a  clause  to  the  effect  that  the  neces- 
sary expenses  to  be  incurred  thereby  should  be  '  defrayed 
out   of  moneys  to  be  hereafter  voted   by  Parliament.' 
The  facilities  attending  the  introduction  of  such  bills  has 
frequently  induced  the  government  themselves  to  take 
advantage  of  this  mode  of  obtaining  the  sanction  of  Par- 
liament to  their  legislative  measures.     Moreover,  under 
certain  circumstances,  and  with  a  view  to  facilitate  the 
progress  of  pubhc  business,  bills  of  this  class  have  even 
been  permitted  to  originate  in  the  House  of  Lords.'    It 
is  of  course  obvious  that  the  introduction  of  such  bills  on 
the  part  of  the  crown  is  not  open  to  the  same  objections 
as  when  they  are  brought  in  by  private  members  ;  never- 
theless, even  in  the  case  of  government  bills,  it  is  most 
desirable   that   such   measures  should  be   subjected  to 
careful  scrutiny,  and  that  the  probable  expense  they 
would  entail  should  be  duly  estimated,  and  made  known 
to  the  House  by  a  responsible  minister,  before  it  is  called 
upon  to  sanction  them." 

But  where   such  bills   have   originated  with  private  Have  been 
members,  they  have,  as  a  general  rule,  been  productive  orgi^r^ 
of  great  abuse,  by  encouraging  injudicious  and  extravar  *^^®- 
gant  expenditure.     If  the  principle  of  the  bill  obtains  the 
sanction  of  Parliament,  the  faith  of  Parliament  becomes 
pledged  to  the  outlay  involved,  and  ministers  are  obliged 

'  Provided  that  Any  clauses  ^^hlch  the  CommoDS  in  committee.      See 

infringe  upon  the  privileges  of  the  May,  Pari.  Prac.  p.  509.   And  see  the 

Conmions  are  formally  struck  out  of  proceedings  on   the    Divorce  Court 

the  bill  before    it  is  sent  to  that  Bill,  on  August  20  and  23,  1860. 

House.    But  for  the  sake  of  conve-  Han.  Deb.  vol.  clx.  pp.  1628, 1734, 

bience,  and  to  make  the  measure  in-  1765. 

telligible,  such  clauses  may  be  either  •  See.  in  regard  to  the  Kensington 

written,  or  printed  in  red  ink,  in  the  Road  Bill,  Smith,  ParL  Rememb. 

copy  of  the  bill  which  is  sent  do¥m  1862,  p.  25.    See  the  debate  in  the 

from  the  Lords ;  in  which  case  they  Commons,  on  the  Public  Offices  (Site 

are  understood  not  to  form  part  of  and  Approaches)  Bill;  on  March  7, 

the  bill,  but  to  be  merely  suggestions,  1865. 
to  be  offered  for  the  acceptance  of 
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to  include,  in  future  estimates,  distinct  provision  for  the 
same  ;  and  when  the  particular  grant  that  is  required  to 
carry  out  any  such  measure  is  brought  forward  in  Com- 
mittee of  Supply,  any  objection  to  its  principle  is  com- 
monly met  by  the  assertion  that  it  is  useless,  if  not  unfair, 
to  oppose  it  at  this  stage,  inasmuch  as  Parliament  has 
already  agreed  that  the  proposed  expenditure  ought  to  be 
incurred.      So  long  as  private  members  are  permitted  to 
initiate  measures  which  involve  the  expenditure  of  public 
money  without  the  previous  consent  of  the  crown,  it 
would  be  in  vain  to  expect  an  economical  administration 
of  the  pubUc  funds.     These  considerations  were  brought 
under  the  notice  of  the  House  of  Commons  by  a  private 
member  (Mr.  Ayrton)  on  May  16,  1862,  when,  after  a 
short  debate  upon  the  subject,  the  Chancellor  of  the  Ex- 
chequer promised  that  it  should  receive  the  attention  of 
government,  and  that  hereafter  a  committee  should  be 
appointed  to  review  the  whole  question,  and  to  recom- 
mend rules  to  remedy  the  evils  arising  from  this  objec- 
tionable   practice.*    No   such    committee    having   been 
proposed,  the  subject  was  again   brought  up,  by  Mr. 
Ayrton,  on  March  20,  1866.     After  adverting  to  the 
consequences  which  had  arisen  from  the  introduction  of 
this  novel  and  unconstitutional  practice,  he  proposed — in 
the  interest  of  economy,  and  in  order  that  '  the  whole  re- 
sponsibility of  increasing  the  public  expenditure  should  be 
ormotioDs.  throwu  upou  her  Majesty's  ministers' — that  *The  stand- 
ing order  of  June  25,  1852,  relating  to  apphcations  for 
public  money,  be  repealed,  and,  in  lieu  thereof,  that  this 
House  will  receive  no  petition  for  any  sum  relating  to 


Now  stand- 
ing orders 
to  require 
the  pro- 
viouB  con- 
Bent  of  tho 
crown  to 
such  bills 


« Hans.  Deb.  vol.  clxvi.  pp.  1889- 
1848.  The  attention  of  the  House 
was  again  directed  to  the  injurious 
consequences  of  this  practice  in  a 
speech  of  the  Chancellor  of  the  Ex- 
cnequer,  on  May  22,  18()5,  in  regard 
to  a  proposition  emanating  from  a 
private  member,  to  transfer  an  annual 
(>xi>enditure  of  upwards  of  two  mil- 
lions on    behalf   of  the  poor,  from 


local  to  public  revenues,  and  to  pro- 
vide that  this  enormous  amount 
should  be  thenceforth  defrayed  '  out 
of  moneys  provided  by  Parliament,' 
instead  of  being  chargeable  upon 
parochial  poor  rates.  IbttL  vol. 
clxxlx.  pp.  60o-696.  See  also  Mr. 
Gladstone's  speech  on  Feb.  26,  1866^ 
Ibid.  vol.  clxxxi.  p.  1132. 
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public  service,  or  proceed  upon  any  motion  for  a  grant  or 
charge  upon  the  pubUc  revenue,  whether  payable  out  of 
the  Consolidated  Fund,  or  out  of  moneys  to  be  provided  by 
Parliament^  unless  recommended  from  the  crown;'  and 
that  the  further  standing  order  of  the  same  date,  relating 
to  public  aids  or  charges  upon  the  people,  be  repealed,  and 
that,  in  lieu  thereof,  it  be  resolved — 'That  if  any  motion  be 
made  in  the  House  for  any  aid,  grant,  or  charge  upon  the 
public  revenue,  whether  payable  out  of  the  Consolidated 
Fund,  or  out  of  moneys  to  be  provided  by  Parliament,  or 
for  any  charge  upon  the  people,  the  consideration  and 
debate  thereof  shall  not  be  presently  entered  upon,  but 
shall  be  adjourned  till  such  further  day  as  the  House 
shall  think  fit  to  appoint ;  and  then  it  shaJl  be  referred  to 
a  committee  of  the  whole  House,  before  any  resolution  or 
vote  of  the  House  do  pass  therein.'  The  proposed  new 
orders  were  thankfully  accepted  by  the  Chancellor  of  the 
Exchequer,  on  the  part  of  government,  approved  of  by 
experienced  members  generally,  and  agreed  to  by  the 
House.™ 

And  here  it  may  be  noticed,  that  the  practice  of  the  Practice  of 
House  of  Lords,  in  these  particulars,  is  less  stringent  than  wuieL 
that  of  the  House  of  Commons.     There  is  no  rule  or  stringent, 
usage  of  the  House  of  Lords  to  forbid  the  presentation  and 
discussion  of  a  petition  for  pecuniary  redress  or  compen- 
sation, provided  it  be  couched  in  general  terms.^    And 
although  the  House  of  Lords  have  no  right  to  initiate 
measures  of  taxation,  or  propositions  for  increasing  the 
pecuniary  burdens  of  the  people,  yet  they  are  not  consti- 
tutionally debarred  from  instituting  inquiries,  by  their 
own  committees,  into  financial  matters,  or  into  questions 
which  involve  the  expenditure  of  public  money.''    The 
consent  of  the  Lords  is  indispensable  to  every  legislative 

"  Hans.  Deb,  vol.  clxxxii.  pp.  691-  Lords  Committees  were   appointed 

cos.  in  1858,  on  fipirltual  destitution  in 

'  Ihid.  Yol.  clxxiii.  p.  1622 ;    toI.  populous  places ;    and  in  I860,   on 

clxxiv.  p.  962.  the  levying  and  assessment  of  cburcli 

'  See    May's    Pari  Prac.  p.  511.  rates. 
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measure,  whether  of  supply  or  otherwise,  and  it  is  desir- 
able that  they  should  be  prepared,  by  full  investigation 
and  free  inquiry,  to  give  or  withhold  their  assent  intelli- 
gently.* 

Preoedenti  Thus,  in  1852,  the  Honge  of  Lords  appointed  a  select  committoo 
to  inqnire  into  the  claims  of  Baron  de  Bode  for  pecnniarj  relief,  in 
respect  to  a  certain  claim  against  the  goyemment;  and  in  the 
following  year  Lord  Lyndhnrst  moTcd  a  resolution,  based  upon  the 
report  of  this  committee, '  earnestly  recommending  this  claim  to  the 
favourable  consideration  of  the  government.'  The  motion  was 
negatived  on  its  own  merits,  but  its  regularity  was  not  disputed.^ 
In  1860,  a  Lords  Committee  upon  Floating  Breakwaters,  &c. 
recommended  '  that  a  sum  not  exceeding  10,000/.  be  placed  at  the 
disposal  of  the  Admiralty,'  to  enable  that  department  to  test  any 
plans  for  the  suitable  construction  of  such  works.'  On  July  5, 1861, 
Lord  Shaftesbury  moved  an  address  to  the  queen,  in  favour  of  the 
extension,  throughout  India,  of  the  best  systems  of  irrigation  and 
internal  navigation.  The  previous  question  was  proposed  on  this 
motion,  on  the  ground  that  the  government  were  themselves  pre- 
pared to  carry  out  the  principle  advocated,  as  fully  as  possible,  but 
would  consider  *  the  adoption  of  such  an  abstract  resolution  to  be 
inconvenient.** 

Wi86  The  House  of  Commons,  in  forbidding,  by  their  stand- 

impWby  ^^8  orders  and  uniform  practice  interpreting  the  same. 
House  of     the  reception  of  petitions  for  pecuniary  aid,  and  the  pre- 
uprathem-  seutatiou  of  rcports  from  select  committees  recommendiiipr 
■®^^«*-        the  expenditure  of  pubUc  money,  have  voluntarily  assumed 
a  restraint  which  goes  beyond  the  positive  obligation  of 
the  constitutional  rule  that  requires  all  grants  of  money 
by  Parliament  to  be  made  only  upon  the  appUcation  of 
the  crown.    Nevertheless,  they  have  wisely  imposed  upon 
themselves  this  restriction,  in  order  to  guard  against  im- 
portunate demands  from  without,  and  as  a  check  upon 
the  too  easy  liberaUty  of  their  own  members.     The  rc- 

*  See  further  on  this  subject,  pogt,  ■  Ibid»  vol.   clxiv.    pp.  304,  401. 

p.  457,  where  the  relative  position  of  And  see  a  discussion  in  the  House  of 

the  two  Houses,  in  regara  to  ques-  Lords,  on  June  30, 18C5,  upon  a  peer 

tions  of  supply  and  taxation,  is  dia-  calling  attention  to  the    claims   of 

cussed.  naval  captains  on  the  reserved  pay- 

y  Hans.  Deb.  vol.  cxxix.  p.  1097.  list  under  certain  ordera  in  council. 

■  See  Ibid.  vol.  clxvii.  p.  282.  Ibid,  vol.  clxxx.  p.  976. 
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sponsibility  of  recommending  applications  for  pecuniary 
redress  or  relief  to  the  consideration  of  Parliament  should 
rest  solely  upon  the  executive  government,  who  are  strictly 
accountable  for  every  item  of  public  expenditure,  and  who 
possess  peculiar  facilities  for  investigating  into  the  merits  of 
all  pecuniary  claims.  It  is,  moreover,  a  waste  of  time  to 
encourage  premature  debates  in  Parliament  upon  ques- 
tions involving  a  grant  of  money,  whether  for  public  or 
private  purposes,  before  the  attention  of  government  has 
been  directed  to  the  merits  of  the  application. 

Should  any  case  arise  wherein  it  may  appear  to  be  the  Resointion 
duty  of  the  House  to  point  out  to  the  government  public  of  the  ^** 
charges  which  ought  to  be  incurred,  they  have  still  un-  ^^^®  y°,^ 
doubted  authority  to  do  so,  either  by  the  adoption  of  a  particular 
resolution,**  expressing   an  abstract  opinion  in  favour  of  t^."  ^' 
a  proceeding  which  will  necessitate  a  future  grant  of 
money,  or  by  agreeing  to  address  the  crown  to  incur  cer- 
tain expenditure,  with  an  assurance  of  their  readiness  to 
make  good  the  same, — the  House  is  free  to  approach  the 
crown  with  their  constitutional  advice  in  this,  as  in  any 
other  matter  of  prerogative.     This  method  of  procedure 
does  not  finally  bind  the  House  to  make  the  grant,  and  it 
throws  upon  the  government  the  responsibiUty  of  either 
accepting  or  rejecting  the  recommendation.    But  this  is  a 
right  which  the  House  exercises,  and  should  exercise,  with 
very  great  reserve,  and  only  under  peculiar  and  excep- 
tional circumstances.*"     The  adoption  of  an  abstract  reso- 
lution, however,  for  the  express  purpose  of  evading  a 
wholesome  rule  in  matters  affecting  the  pubUc  expendi- 
ture, should  be  discouraged  as  much  as  possible.*^ 

Addresses  from  the  House  of  Commons  to  the  crown, 
requesting  an  issue  of  pubUc  money  for  some  particular 
purpose,  with  the  assurance  '  that  this  House  will  make 
good  the  same,'  are  perfectly  regular,  and  agreeable  to 

^  See  cases  cited   in  May,    ParL    Ayrton's  motion,  March  20,  18CC. 
Prac.  ed.  1803,  p.  548.  n,  *May,  ParL  Prac.  p.  648.     And 

*  Mr  Gladstone's  speech  on  Mr.    see  anUf  p.  252. 
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precedent.  But  such  addresses  are  only  justifiable  when 
there  is  no  reason  to  apprehend  that  the  supposed  advance 
would  be  disapproved  of  by  the  other  House  of  Parliament, 
whose  concurrence  is  necessary  to  give  legal  effect  to  any 
measure  of  supply  or  appropriation.  Such  addresses  have 
generally  been  adopted  upon  occasions  of  urgency  which 
have  arisen  after  the  committee  of  supply  has  closed  its 
sittings — as,  in  order  to  submit  to  the  crown  a  proposal  to 
confer  a  pecuniary  benefit  on  a  particular  person  ;  or  to 
show  respect  to  the  memory  of  some  illustrious  person 
lately  deceased,  by  the  erection  of  a  monument  to  his 
honour  ;  or  for  the  purpose  of  obtaining  the  co-operation 
of  the  crown  in  a  matter  affecting  the  privileges  of  the 
House.«  But  it  is  always  presumed  that  the  proposed 
advance  would  meet  the  approval  of  the  Lords,  when 
afterwards  included  in  the  bill  of  supply. 
When  an  This  modc  of  obtaining  the  issue  of  money  has  been 
ob^tion-  improperly  resorted  to,  for  the  express  purpose  of  escaping 
able.  the  necessity  for  appealing  to  the  House  of  Lords  for  their 
concurrence ;  and  also  in  order  to  compel  the  govern- 
ment, contrary  to  their  own  judgment,  to  incur  expendi- 
ture at  the  mere  request  of  the  House  of  Commons.  In 
any  such  cases  it  is  the  duty  of  the  ministry  to  interpose, 
and,  by  asserting  the  prerogative  of  the  crown,  to  protect 
the  privileges  of  the  House  of  Lords  from  violation,  and 
the  pubhc  revenue  from  an  unwarrantable  outlay.' 
If  a  proposition  be  submitted  to  the  House  of  Commons, 


•  See  3  Hats.  178-180.  n.      May's  but  after  the  adoption  of  this  address, 

ParL  Prac.  ed.  1863,  p.  578.  by  a  nearly  unanimous   vote,    tho 

'  After  the  battle  of  Navarino,  a  government    agreed    to    propose    a 

private  member  succeeded  in  indu-  grant  for  this  purpose  in  Committee 

cing  the  House  of  Commons,  notwith-  of  Supply;     reiterating^     however, 

standing  the  opposition  of  the  govern-  their  conviction  of  its  inexpediency, 

ment,  to  pass  an  address  to  the  king,  (Mirror  of  Pari.  1834,  pp.  2258, 25C4, 

that  he  would  graciously  consider  2868.)       See   also  the  case  of  tho 

the  claims  of  the  officers  and  men  Chinese  prize-money  in    1845,    but 

who  fought  in  this  engagement  to  which  was  successmlly  resisted  by 

head-money.  These  claims  had  been  the  p)vemment.     Hans.  Deb.  vol. 

investigated  by  the  government,  and  Ixxxii.  p.  C81. 
rejected  on  groimds  of  public  policy; 
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on  behalf  of  the  crown,  for  a  supply  for  a  particular  ser-  Opinion  of 
vice,  and  an  opinion  should  be  generally  expressed  by  the  moiwln 
House  in  favour  of  a  more  liberal  appropriation  on  this  {^°^®^* 
behalf,  than  that  which  has  been  asked  for  by  the  govern-  grant  than 
ment,  while  it  is  confessedly  beyond  the  power  of  the  ^ndS°^" 
House  to  vote  a  larger  sum  of  its  own  accord,  the  ministry,  <^©  crown, 
in  deference  to  the  opinion  of  members,  will  sometimes 
agree  to  submit  a  motion  for  the  increased  amount  sug- 
gested ;«  or  will  undertake  to  reconsider  the  matter,  and 
to  apply  to  Parliament  for  a  further  grant,  at  a  future 
period,  should  it  appear  expedient  so  to  do.** 

And  in  order  to  elicit  an  expression  of  parliamentary  Formal 
opinion  upon  some  doubtful  question  involving  pecimiary  ^ke^*^ 
outlay,  or  to  justify  their  own  decision  on  some  appU-  ^naeof 
cation  for  pecuniary  aid,  the  ministry  will  occasionally  mont. 
communicate  the  formal  consent  of  the  crown  to  the 
discussion,   by  the   House,  of  a  motion  concerning  the 
same,  without  contemplating  any  further  proceedings  in 
the  case.     Or,  a  desultory  debate  may  be  permitted  to 
take  place,  in  either  House  of  Parliament,  upon  a  question 
of  this  kind,  without  any  formal  motion.     Or,  a  motion 
may  be  proposed,  to  express  in  general  terms  the  opinion 
of  the  House  upon  the  merits  of  the  case,  without  directly 
asserting  that  any  grant  of  money  is  required.*    By  such 

«  As  in  the  case  of  the  proposed  ^  In  1838,  tlie  gOTemment  pro- 
grant  for  the  purchase  of  an  annuity  posed^  in  supply,  a  vote  of  10,000/. 
for  the  Duke  of  Wellington.  The  for  the  relief  of  the  distressed  Poles, 
government  recommended  a  vote  of  An  opinion  in  favour  of  a  larger 
iiOO,000/.,  hut,  in  deference  to  the  amount  was  unanimously  expresaed 
wishes  of  the  House,  they  consented  by  the  committee,  but  it  was  admit- 
to  ask  for  400,000/.  for  this  purpose,  ted  that  constitutional  usa^  forbade 
(Hans.  Deb.  vol.  xxvii.  p.  831.)  See  a  motion  to  that  effect  being  made, 
also  the  case  of  Sir  Henry  Havelock,  except  by  the  ministry.  The  Chan- 
Ibid.  vol.  cli.  p.  2355.  But  no  arant  cellor  of  the  Exchequer  at  first  de- 
recommended,  salary  proposed,  of  fended  the  smaller  sum.  but  finally 
item  in  the  estimates  can  oe  mcreased,  agreed  to  re-consider  the  question, 
except  upon  the  recommendation  of  (Mirror  of  Pari.  1838,  p.  5876.) 
the  crown.  (Ibid.  vol.  cxliii.  p.  700.  Accordingly,  the  estimates  next  vear 
And  see  May,  Pari.  Prac.  p.  529.)  included  an  additional  sum  of  15,000/. 
It  may  be  reduced  in  Committee  of  for  this  service. 
Supply,  or  by  the  House  itself,  as  in  *  See  the  case  of  Sir  A.  B.  King, 
the  case  of  Prince  Albert's  annuitv.  in  Mirror  of  Pari,  1831,  pp.  223,440, 
Mirror  ofParl.  1840,  pp.  304, 380,440.  477.     While  on  this  occasion  the 
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a  course,  the  constitutional  oversight  of  Parliament  in 
all  pecuniary  transactions  of  the  government  may  be 
exercised,  consistently  with  a  due  regard  for  the  pre- 
rogative of  the  crown. 
Precedenta  The  foUowing  precedents  may  serve  to  illustrate  this 
branch  of  our  inquiry. 

Mr.  The  first  case  that  will  claim  our  notice  is  that  of  Mr.  Palmer, 

Palmer.  'which  engaged  the  attention  of  Parliament  for  a  nnmber  of  years. 
This  gentleman,  originally  the  manager  of  a  conntry  theatre, 
conceived  a  plan  for  the  improvement  of  postal  commnnication 
throughout  the  kingdom,  which,  being  communicated  to  Mr.  Pitt, 
he  appointed  him  Comptroller- General  of  the  Post- Office,  with  full 
power  to  carry  out  his  proposed  reforms.  These  were  so  successful 
that  in  a  few  years  the  postal  system  was  greatly  benefited,  and  the 
revenues  from  the  same  largely  increased.  It  was  at  first  agreed  to 
reward  Mr,  Palmer  by  a  grant  for  life  of  two  and  a-half  per  cent, 
on  a  certain  proportion  of  the  increased  net  revenue,  which  would 
eventually  have  given  him  some  10,000Z,  per  annum.  But,  after 
a  time,  Mr.  Palmer's  conduct  in  office  became  insubordinate  and 
objectionable,  and  the  government  were  obliged  to  dismiss  him. 
In  so  doing,  they  cancelled  the  agreement  under  which  the  per- 
centage on  the  increased  postal  revenues  had  been  awarded  to  him, 
and  gave  him,  in  lieu  thereof,  a  pension  of  3,000?.  a-year.  Not 
satisfied  with  this  amount,  and  claiming  the  continuance  for  his 
lifetime  of  the  per-centage  in  question,  he  appealed  to  th©  House  of 
Commons,  by  petition,  in  the  year  1807.  Government  allowed  the 
king's  recommendation  to  the  petition  to  be  signified,  for  the  pur- 
pose of  obtaining  an  inquiry  into  the  case  by  a  committee  of  tlie 
House.  A  favourable  report  thereon  was  made,  on  July  13,  but 
nothing  further  was  done  until  the  next  session,  when,  by  permission 
of  the  government  (who  continued,  however,  to  oppose  the  claim), 
a  bill  was  introduced  into  the  House  of  Commons  to  secure  to  Mr. 
Palmer  his  Jutwre  per-centage  on  the  net  increased  postal  revenues. 
The  bill  was  passed,  notwithstanding  the  opposition  of  the  govern- 

ministry  successfully  opposed  a  mo-  Mr.  Speaker  Manners  Sutton  hy  the 

tion  in  favour  of  compensation   to  burning  of  the  Houses  of  Parliament 

Sir  A.  B.  King  for  the  loss  of  an  in  1837;    Mirror  of  Pari.  1837--8,  p. 

office,  it  appears  by  the  estimates  in  402;  the  case  of  Fourdrinier*8  Patent, 

the  following  year,  that  they  ulti-  IHd,  1839,  p.  2067 ;  the  case  of  the 

mately  consented  to  his  indemnifica-  Distressed  Letter  Carriers,  Hans.  Deb. 

tion,    by  recommending  an   annual  vol.  cxxiv.  p.  841;  and  the  motion 

grant   of  2,500/.   for  this    purpose,  for  a  committee  to  inquire  into  the 

which  he  received  for  several  years,  claims  of  J.  Clare  for  compensation 

(Index,  Com.  Joum.  1820-1837,  p  for    an  invention,    Hans.  Deb.  vol. 

1057.)     See  the  case  of  the  losses  of  dxxiv.  p.  1460. 
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ment,  but  was  rejected  in  the  House  of  LordsJ  Meanwliile,  a  Precedents 
supply  resolution,  granting  a  certain  sum  to  Jefray  arrears  of  per- 
centage claimed  by  Mr.  Palmer,  was  reported,  agreed  to,  and  a  bill 
ordered  thereupon.  But  as  the  Lords  had  thrown  out  the  prospec- 
tive bill  in  favour  of  Mr.  Palmer,  it  was  proposed  by  the  Chancellor 
of  the  Exchequer,  and  agreed  to  by  the  House,  that  the  grant  of 
arrears  should  not  be  included  in  the  General  Appropriation  Act, 
but  in  a  separate  bill,  *  for  the  avowed  purpose  of  aflfording  to  the 
Lords  an  opportunity  of  considering  that  grant  diftiinctly  from  the 
other  grants  of  the  year.'  ^  The  bill  was  not  proceeded  with  in  that 
session,  but  Mr.  Palmer's  friends  determined  to  persevere,  and  on 
May  21,  1811,  they  induced  the  House  of  Commons  to  pass  an 
address  to  the  prince  regent,  beseeching  him  to  advance  the  sum  of 
54,000Z.  to  Mr.  Palmer,  '  being  the  amount  of  arrears  due  to  him 
out  of  the  Post  Office  revenues,  and  assuring  his  royal  highness 
that  the  House  will  make  good  the  same.'  The  House  of  Lords 
greatly  resented  this  address,  and  a  warm  debate  took  place  therein 
on  the  subject  on  the  following  day,  but  no  proceedings  were  had. 
Two  days  after,  the  premier  assured  the  House  of  Lords  that  he 
should  not  recommend  his  royal  highness  to  sanction  a  claim  which 
their  lordships  considered  to  be  unfounded.*  Accordingly,  the 
reply  of  the  prince  regent,  as  sent  down  to  the  House  of  Commons, 
stated,  That  it  must  at  all  times  be  the  prince  regent's  desire  to 
attend  to  the  wishes  of  the  House  of  Commons,  '  and  that  he  shall 
be  ready  to  give  effect  to  them  in  this  instance  whenever  the  means 
shall  have  been  provided  by  Parliament :'  in  other  words,  by  a 
legislative  act,  which  should  have  received  the  concurrence  of  both 
Houses."^  An  attempt  was  made  to  induce  the  House  to  agree  to  a 
motion  that  this  answer  tended  to  create  a  misunderstanding  be- 
tween the  crown  and  the  Commons,  but  it  was  negatived  by  a  large 
majority.  The  opposers  of  the  motion  allowed  the  existence  of  the 
right  of  addressing  the  crown  for  money,  but  justified  the  answer  in 
this  instance,  because  the  regent  must  have  known  that  what  the 
Commons  had  resolved  to  be  due  as  of  right,  had  been  denied  to  bo 
due  by  the  Lords,  after  an  inquiry  into  the  fects  of  the  case."*  In 
the  following  session,  with  the  formal  consent  of  the  crown,  a 
farther  attempt  was  made  to  indemnify  Mr.  Palmer.  A  bill  was 
passed  by  the  House  of  Commons  for  securing  to  him  his  ftiture 
per-centage,  and  for  granting  nearly  80,0002.  as  arrears  due.  The 
government,  as  heretofore,  continued  to  oppose  the  measure,  and  it 
was  rejected,  upon  the  third  reading,  in  the  Lords.     Next  session  a 

J  See  Pari.  Deb.  vol.  xi.  pp.  161-  »  Ihid.  vol.  xx.  p.  206. 

252, 969-978.  Encyc.  Brit,  xviii.  407.  ■  See  Ihid,  pp.  347,  369. 

^  3  Hate.  203.  ».     Pari.  Deb.  xi.  »  Ihid.  pp.  343-365, 
pp.  1010-1042. 


Bodo. 
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Prtcedento  similar  "bill  was  passed  by  the  Commons,  and  rejected  hj  the  Lords. 
Finally,  and  in  the  same  session,  the  matter  was  compromised  bj  the 
introduction  of  another  bill,  granting  the  snm  of  50,000?.  to  Mr. 
Palmer,  *  in  consideration  of  public  services  performed  by  him,'  to 
which  bill  the  Lords  agreed,  and  it  received  the  royal  assent.^' 

Baron  de  Our  next  case  wLU  be  that  of  the  Baron  de  Bode,  whose  claims 

for  pecuniary  indemnification  have  been  urged  for  upwards  of  forty 
years  upon  successive  administrations,  and  still  remain  unsettled. 
The  baron  alleged  that  he  was  bom  a  British  subject,  and  originally 
possessed  a  large  property  in  France,  but  which  had  been  confiscated 
by  the  government  of  that  country  during  the  Revolution.  After 
the  peace  a  treaty  was  made  between  France  and  Great  Britain, 
under  which  a  large  sum  of  money  was  paid  over  to  the  British  go- 
vernment for  the  purpose  of  indemnifying  British  subjects  whoso 
property  had  been  confiscated  by  the  French  authorities  at  that 
period.  Under  this  treaty  the  baron  (and  subsequently  his  son  and 
heir)  made  various  applications  to  the  government,  to  the  legal  tri- 
bunals, and  to  both  Houses  of  Parliament  for  payment  of  his  claim, 
which  had  been  pronounced  invalid.  In  18B4,  a  committee  of  in- 
quiry into  the  same  was  appointed  by  the  House  of  Commons,  not- 
withstanding the  opposition  of  the  ministry.  Being  unable  to  com- 
plete the  investigation  in  that  year,  a  motion  was  made  in  the  fol- 
lowing session  for  the  re-appointment  of  the  committee.  The  motion 
was  again  opposed  by  the  ministry,  who  declared  it  to  be  an  attempt 
to  convert  the  House  into  a  Court  of  Appeal,  and  was  negatived  .p 
In  1852,  Lord  Lyndhurst  induced  the  House  of  Lords  to  appoint  a 
committee  of  inquiry  into  the  claims  of  the  baron,  as  set  forth  by 
him  in  a  petition  to  that  House,  and  which  reported  in  favour  of 
the  same.^  Whereupon,  on  August  1,  1863,  his  lordship  moved  a 
resolution,  based  upon  the  report  of  the  committee,  *  earnestly  re- 
commending the  petitioner's  claim  to  the  favourable  consideration 
of  her  Majesty's  government*;'  but  after  a  long  debate,  the  motion 
was  negatived  on  the  ground  that  it  had  already  been  decided  by 
competent  tribfrnals,  and  ought  to  be  regarded  as  conclusively  dis- 
posed of.'  On  June  20,  1854},  a  resolution  was  proposed  in  the 
House  of  Commons,  ^  that  the  national  good  faith  requires  that  the 
just  claims  of  the  Baron  de  Bode,  established  after  protracted  inves- 
tigations, should  be  satisfied.'  The  government,  however,  continued 
to  deny  the  justice  of  the  claim,  and  the  motion  was  rejected.*     At 


®  General  Index,  Commons  Joum.  decided  against  the  baron.     See  Q. 

1801-1820,  p.  709.  B.  Repts.  viii.  208. 

p  Mirror  of  Pari.  1^34,  p.    1438 ;  «  Hans.  Beb.  vol.  cxxii.  p.  478. 

1835,  p.  1002.    In  1846  the  case  was  '  Ibid.  vol.  exxix.  p.  1097. 

argued  before  the  Court  of  Queen's  •  Ibid.  vol.  cxxxiv.  pp.  302-425. 
Bench,  upon  a  petition  of  right,  and 
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length  on  June  4,  1861,  on  a  farther  petition  from  the  baron,  the  Precedents 
House  of  Commons  was  again  moved  to  appoint  a  committee  to  con- 
sider and  report  on  this  case ;  but  the  Attorney- General  re-argued 
the  question,  and  declared  that  the  petitioner  was  not  in  realitj  a 
British  subject,  and  therefore  had  no  claim  upon  the  fund  above 
mentioned.  The  Chancellor  of  the  Exchequer  urged  that  it  would 
be  cruel  to  the  petitioner  himself  to  do  anything  to  keep  alive  his 
claim,  and  desired  to  know,  if  the  committee  reported  favourably 
thereon,  how  such  a  report  *  could  justify  the  executive  govern- 
ment in  acting  against  an  opinion  of  all  the  law  advisers  of  the 
crown  for  the  last  thirty  years  ? '  But  notwithstanding  the  oppo- 
sition of  government  the  committee  was  appointed.^  The  committee 
took  voluminous  evidence,  but  were  unable  to  conclude  their  in- 
quiry; they  therefore,  on  August  1,  reported  to  the  House  their 
proceedings  and  the  evidence  they  had  taken.^  Since  then,  nothing 
more  has  been  done  in  Parliament  in  this  case. 

Our  next  leading  precedent  is  that  which  arose  out  of  the  much-  Danish 
litigated  Danish  cMms.  During  the  war  with  France  in  1807,  claims. 
Great  Britain,  having  reason  to  suspelct  that  Denmark,  although 
nominally  a  neutral  power,  was  secretly  favouring  the  designs  of 
the  French  ruler,  suddenly  captured  the  Danish  fleet-  while  it  was 
lying  in  the  harbour  of  Copenhagen.  By  way  of  reprisal,  the  Danish 
government  seized  and  confiscated  the  property  of  the  British  mer- 
chants who  were  trading  in  the  Baltic  sea.  As  Great  Britain  was 
not  actually  at  war  with  Denmark  at  this  time,  it  was  contended 
that  she  should  be  answerable  for  the  consequences  of  her  act  of 
aggression  towards  that  kingdom,  and  should  compensate  the 
British  merchants  for  their  losses  by  the  act  of  reprisal.  This  was 
acknowledged,  and  a  large  portion  of  these  claims  was  paid  by  the 
government.  But  others,  to  a  considerable  amount,  remained  unli- 
quidated. Accordingly,  the  merchants  who  conceived  themselves 
aggrieved  by  the  non-recognition  of  their  claims,  petitioned  the 
House  of  Commons  for  indemnification.  Whereupon,  on  May  24, 
1838,  an  address  to  the  crown  was  moved  for  an  inquiiy  into  the 
rest  of  these  claims,  with  a  view  to  their  being  satisfied.  The  go- 
vernment opposed  the  motion,  on  the  ground  that  all  the  debts 
which  by  the  law  of  nations  were  justly  due  had  been  paid  by  Great 
Britain,  and  that  the  remainder  of  the  claims  were  untenable. 
Nevertheless,  the  motion  for  the  address  was  carried.^  After  the 
vote  had  been  taken,  the  Chancellor  of  the  Exchequer  declared  that 
his  opinion  on  the  matter  remained  unaltered,  and  that  *  consider- 
ing the  serious  consequences  which  may  be  produced  by  such  a  vote, 
he  begged  to  say  that  he  undertook  no  further  responsibility  on  the 

•Hans.  Deb.  voL  clxiii.  pp.  571-        •  Com. Papers,  1861, vol. xi. p. 516. 
697.  ^  Mirror  of  Pari.  1838,  p.  4247. 
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Precedents  qaestion.'^  The  government,  however,  upon  further  consideration, 
agreed  to  pay  a  portion  of  the  remaining  claims.'  This  being 
deemed  insufficient,  in  the  following  session  a  similar  address  was 
moved  and  carried,  against  the  govemmentT  Whereupon  the  go- 
vernment consented  to  pay  an  additional  number  of  the  claims.* 
The  claimants  being  still  unsatisfied,  a  third  address  was  passed  on 
June  10,  1841,  for  the  liquidation  of  the  remainder,  assuring  ber 
Majesty  that  the  House  would  make  good  the  same.*  Upon  this  the 
government  took  a  stand,  and  declared  that  they  would  not  consent 
to  any  ftirther  expenditure  on  this  account.  The  Chancellor  of  the 
Exchequer  stated  that  the  crown  had  no  fund  out  of  which  a  Air- 
ther  payment  could  be  made,  and  that  it  was  therefore  no  use  for  the 
House  to  ask  it  to  do  so.  Accordingly,  on  June  21,  the  following 
reply  to  the  address  was  reported :  That  it  must  at  all  times  be  the 
most  earnest  desire  of  her  Majesty  to  attend  to  the  wishes  of  the 
House  of  Commons,  and  that  she  shall  be  ready  to  give  effect  to 
them  in  this  instance,  whenever  the  means  shall  have  been  provided 
hy  Parliament,  No  action  was  taken  by  the  House  upon  this  an- 
swer. But  similar  addresses  were  again  proposed  and  negatived  by 
the  House  on  June  20,  1843,  July  9,  1844,  and  June  26, 1851 ;  after 
which  no  farther  application  to  Parliament  on  behalf  of  the  Danish 
claimants  was  made  until  July  12,  1861,  when  the  attention  of  the 
House  of  Commons  was  again  called  to  the  subject  by  a  member, 
who  recapitulated  the  arguments  in  favour  of  the  claimants,  but 
contented  himself  with  laying  the  matter  before  the  House  without 
making  any  motion.  The  Attorney-General  and  the  Chancellor  of 
the  Exchequer  resisted  any  renewed  agitation  of  the  question,  the 
latter  asserting  that  whereas  the  Constitution  required  the  concur- 
rence of  the  executive  government  and  of  the  House  of  Commons, 
in  any  money  appropriation,  governments  of  various  politics  had  re- 
peatedly denied  the  justice  of  these  claims,  and  for  the  last  fifteen 
years  the  House  of  Commons,  though  often  appealed  to,  had  equally 
repudiated  the  demand,  it  would  be  therefore  wrong  to  give  ftirther 
encouragement  to  their  discussion  in  Parliament.  The  subject  was 
then  dropped,  and  has  not  since  been  renewed. 
Duke  of  On  July  6,  1838,  Mr.  Gillon  moved  an  address  to  the  crown  to 

Sussex.  consider  the  parliamentary  grant  of  an  annuity  to  H.R.H.  the  Duke 
of  Sussex,  *  with  a  view  to  recommend  to  the  House  some  addition 
thereto.'  The  Home  Secretary  (Lord  John  Russell)  resisted  the 
motion  on  the  ground  that  the  matter  was  properly  cognizable  by 
the  government,  whose  duty  it  was  to  advise  an  increase  of  the 
allowance  if  necessary,  but  who  had  not  thought  fit  to  do  so.      Sir 


^  Mirror  of  Pari.  1838,  p.  4255.  »  See  Ibid,  pp.  4083,  4710;  and 

*  Ibid.  p.  5096.  1841.  p.  2250. 

y  Ibid.  1839,  pp.  3051-8056.  •  Ibid.  1841,  p.  2249. 
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R.  Peel  agreed  in  this  docferine,  and  asserted  that  the  interference  of  Precedents 
the  House  would  be  *  an  exceedingly  dangerous  precedent.'     Ac- 
cordingly the  motion  was  negatived  on  division.'* 

On  June  30,  1840,  Sir  R.  H.  Inglis  moved  for  a  committee  to  Church 
consider  of  an  address  to  the  crown,  declaring  the  readiness  of  the  accommo- 
House  to  make  a  grant  to  supply  the  deficient  church  accommoda-  England, 
tion  throughout  the  kingdom ;  and  on  June  16,  1842,  Mr.  Ferrand 
moved  for  an  address  for  the  advance  of  one  million  pounds  to  re- 
lieve the  distress  prevailing  in  the  manufacturing  districts :  both 
these  motions,  notwithstanding  the  opposition  of  government,  were 
debated,  but  they  were  each  negatived  on  division. 

On  February  4,  1847,  Lord  Greorge  Bentinck  moved  for  leave  to  Railroads 
bring  in  a  bill  to  raise  a  loan  of  sixteen  million  pounds^  to  encourage  "*  Inland, 
the  construction  of  railroads  in  Ireland,  and  to  give  prompt  employ- 
ment to  the  sttflTering  poor  in  that  country.  Lord  John  Russell  (the 
prime  minister)  opposed  the  bill,  but  did  not  object  to  its  introduc- 
tion, understanding  fix>m  the  Speaker  that,  *  in  point  of  form,  no 
objection  existed  thereto  provided  it  did  not  include  those  money 
clauses  which  would  require  a  previous  committee,*  It  was  after- 
wards stated,  on  the  part  of  government,  that  the  prerogative  of  the 
crown  should  not  be  made  use  of  in  any  way  *  to  interfere  with  the 
full  discussion  of  the  measure.*^  Accordingly  the  bill  proceeded  to 
a  second  reading,  when,  on  the  motion  of  the  Chancellor  of  the  Ex- 
chequer, it  was  postponed  *  for  six  months. "« 

On  July  22,  1862,  the  case  of  Captain  Grant,  who  had  rendered  Captain 
great  benefits  to  the  army  by  the  introduction  of  an  improved  sys-  ^"^^"^ 
tem  of  cooking,  in  barrack  and  in  camp,  was  brought  before  the 
House  of  Commons  on  a  motion  that  his  services  were  *  entitled  to 
recognition.'  This  was  considered  by  the  government,  and  was  in 
fact  intended,  to  be  equivalent  to  a  recommendation  for  a  grant  of 
money  to  this  officer ;  but  the  motion  had  been  drawn  up  in  these 
vague  terms  in  order  to  admit  of  its  being  discussed  without  an  in- 
fringement of  the  standing  orders.  The  Secretary  of  State  for 
War  objected  to  the  motion  as  being  an  evasion  of  the  standing  or- 
ders, and  also  on  its  own  merits,  contending  that  the  services  of 
Captain  Grant  were  not  of  a  nature  to  justify  a  compensation  from 
the  public  purse.  On  division,  the  motion  was  negatived,  but  only 
by  a  majority  of  one.  A  few  days  afterwards  the  Secretary  for 
War  informed  the  House  that,  *  in  consequence  of  the  opinion  ex- 
pressed by  a  nearly  equal  division,  the  subject  should  be  further  in- 
vestigated by  the  government.''  Being  dissatisfied  with  the  amount 
proposed  to  be  given  by  the  government  to  Captain  Grant,  a  motion       , 

»»  Mirror  of  Pari.  1838,  p.  5006.  •  Ibid,  vol.  xc.  p.  123. 

«  Hans.  Beh.  vol.  Ixxxix.  p.  808.  '  Ibid,  vol  dxviii.  p.  865. 

*  Ibid.  p.  857, 
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Yeomaniy 
CaTaliy. 


was  made  in  tlie  HouBe  of  Commons  on  May  20,  1864,  for  an  ad- 
dress to  her  Majesty  to  render  him  ^  some  suitable  reward  for  his 
services ;'  but,  after  explanations  from  the  Under  Secretary  for  War, 
the  motion  was  negatived  on  division.^ 

In  1864,  the  government  having  determined  from  motives  of 
economy  to  refrain  from  submitting  to  Parliament  the  usual  vote 
(of  about  46,0002.)  to  defray  the  cost  of  assembling  the  Yeomanry 
Cavalry  for  the  accustomed  period  of  six  days'  training  on  permanent 
duty,  an  amendment  was  moved  on  March  3  to  the  motion  that  the 
Sp€»Ed^er  do  leave  the  chair  for  the  House  to  go  into  Committee  of 
Supply  on  the  army  estimates,  to  resolve  that  the  discontinuance  of 
the  drill  would  be  detrimental  to  the  efficiency  of  the  force,  inexpe- 
dient, and  contrary  to  the  recommendations  of  a  departmental  com- 
mittee in  1861.  The  government  opposed  the  motion,  and  contended 
that  the  efficiency  of  the  force  would  be  in  no  wise  impaired  by  the 
temporary  suspension  of  active  training.  On  a  division,  the  amend- 
ment was  negatived  by  a  majority  of  one.  On  May  5  following,  the 
Under  Secretary  for  War  submitted  to  the  Committee  of  Supply  a 
vote  of  89,200Z.  for  the  training  of  the  Yeomanry,  alleging  that 
since  the  aforesaid  division  the  unexpected  advices  from  New  Zea- 
land had  enabled  the  government  to  effect  a  saving  in  the  estimate 
on  account  of  the  war  in  that  island,  and  they  were  therefore  in  a 
position  to  continue  the  usual  grant  on  behalf  of  the  Yeomanry- 
Cavalry.     On  division,  the  vote  was  agreed  to  by  a  large  majority.^ 


Proposi- 
tions con- 
cerning 
taxes 
should 
emanate 
from 
miuiteters. 


I.  6.  The  Restrictione  upon  Parliament  in  matters  of 
Taxation. 

As  a  proposed  grant  of  money  cannot  be  increased, 
nor  a  new  grant  made,  except  upon  the  recommendation 
of  the  crown,  in  like  manner  any  proposition  for  the  levy 
of  a  new  tax  or  duty — or  even  for  the  repeal  of  an 
existing  impost — should  emanate  from  the  government.* 

On  March  25,  1830,  Mr.  Ponlett  Thomson  moved  for  the  appoint- 
ment  of  a  committee  to  consider  of  revising  and  re-arranging  the 
general  system  of  taxation.  The  motion  was  strenuously  and 
successfully  opposed  by  Mr.  Secretary  Peel,  as  being  an  unprece- 
dented attempt  to  deprive  the  ministers  of  the  crown  of  one  of  their 
most  important  and  peculiar  functions.     He  remarked  that  pro- 


«  Hans.  Deb.  vol.  clxxv.  p.  523. 
•»  Ibid.  p.  46. 

*  Hans.   Deb.  vol.  clxxxii.  p.  592. 
See  the  debates  on  motions  for  the 


repeal  of  the  taxes  on  knowledge,  in 
the  House  of  Commons,  on  June  14. 
1832,  and  April  14,  1853. 


EESTRICTIONS   UPON   PARLIAMENT   AS  TO   TAXATION.      445 

posaJs  for  the  imposition  of  taxes  belonged  peculiarly  to  the  crown  ; 
custom  and  sound  policy  having  long  ago  devolved  upon  ministers 
the  duty  of  submitting  suoh  questions  to  the  consideration  of 
Parliament.^  So,  also,  a  motion  on  March  14,  1844,  by  a  private 
member  for  a  committee  to  consider  of  imposing  a  certain  probate 
duty  on  real  estate,  was  objected  to  by  the  Speaker  and  by  Sir 
Bobert  Peel  (the  prime  minister),  on  the  ground  that  it  ought  not 
to  be  offered,  except  in  Committee  of  Ways  and  Means,  nor  unless 
it  could  be  shown  that  the  public  exigencies  required  it.  After 
some  debate  the  motion  was  withdrawn.^ 

While  the  strict  right  of  a  private  member  to  intro-  inexpe- 
duce  a  bill  or  resolution  for  the  modification  or  repeal  of  pri^ate^'' 
an  existing  tax  cannot  be  denied,  and  has  been  acknow-  members 
ledged  of  late  years  by  leading  statesmen,*  it  is  neverthe-  duce  such 
less  in  the  highest  degree  inexpedient  for  private  members  ^^«»*^<^°**- 
to   take  the  initiative   in  proposing  such   questions  to 
Parliament.     It  is  an  important  financial  principle,  that 
*  the  House  should  not  be  called  upon  to  condemn  taxes 
which  they  are  not  prepared  on  the  instant  to  repeal,'* 
as  by  so  doing  they  unsettle  the  minds  of  commercial 
men  in   their  business  transactions,   and  occasion  em- 
barrassment to  the  government  in  their  plans  for  the 
regulation  of  the  public  finances.     Abstract  resolutions  Abstract 
in  regard  to  particular  branches  of  taxation  have  been  ^**^c^ 
not  infrequently  submitted  to  the  House  of  Commons  by  ^  t*«e8. 
private  members,  but  they  have  been  uniformly  resisted 
by  the  government  as  being  inexpedient  and  impolitic. 

The  following  examples  may  be  referred  to,  as  having  Procedents 

an  important  bearing  on  this  branch  of  our  inquiry. 

First,  in  regard  to  the  question  of  the  Income  Tax.    The  attention  Income 
of  the  Honse  has  been  frequently  invited  to  the  consideration  of  this  '^"' 
question,  by  private  members,  who  from  time  to  time  have  pro- 
pounded various  schemes  to  relieve  certain  classes  of  the  community 
from  the  unequal  operation  of  this  impost.     On  May  2,  1851,  Mr. 

i  Mirror  of  ParL   1830,  p.  1032.  »  By  Mr.  Disraeli,  in  Hans.  Deb. 

See  also  similar  motions,  proposed  vol.  cxxv.  p.  1174.    By  Mr.  Glud- 

and  negatived,  on  March  26,  1833 ;  stone,  Ibid.  vol.  clxi.  p.  1667. 

on  August  7, 1848 ;  on  May  10, 1849 ;  «  Mr.  Gladstone,  Ibid.  vol.  cxxv. 

and  on  May  10,  1864.  p.  1140}  vol  dxxiii.  p.  1462. 

*  Hans.  Deb.  vol  Ixxiii.  p.  1052. 
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Precedents  Hume  induced  the  House  to  agree  to  an  amendment  to  a  govern- 
ment bill  for  continuing  the  Property  Tax  for  three  years,  whereby 
its  operation  was  limited  to  one  year,  with  an  express  view  to  an 
inquiry  into  the  mode  of  assessing  and  collecting  the  Income  Tax. 
Such  a  committee  was  formally  appointed  on  May  8,  with  authority 
to  consider  whether  a  more  equitable  mode  of  levying  this  tax  could 
be  devised.  Both  the  premier  (Lord  John  Russell)  and  Mr.  Disraeli 
expressed  their  disapprobation  of  this  conmiittee  as  an  unwise  inter- 
ference with  the  ftinctions  of  government ;  but,  nevertheless,  con- 
sented to  its  appointment,  in  order  to  carry  out  the  previous 
determination  of  the  House."^  The  committee  encountered  great 
difficulties  in  the  investigation  of  this  question,  and,  afber  devoting 
two  years  to  the  subject,  confined  themselves  to  reporting  the 
evidence  they  had  taken  to  the  House,  without  expressing  any 
opinion  thereupon.*^  On  February  19,  1861,  on  the  motion  of  Mr. 
Hubbard,  a  select  committee  was  again  appointed,  to  consider  of 
some  more  equitable  mode  of  levying  the  Income  and  Property  Tax. 
The  motion  was  opposed  by  the  Chancellor  of  the  Exchequer  (Mr. 
Gladstone),  and  by  Sir  Stafford  Northcote,  an  eminent  leader  of 
the  Opposition,  but  was  carried  by  a  majority  of  four.  After  full 
inquiry,  the  committee  reported  to  the  effect,  that  the  objections  to 
this  tax  were  rather  to  its  essence  and  nature  than  to  its  incidende  ; 
and  that  it  would  be  unjust  to  reconstruct  its  mode  of  operation 
without  at  the  same  time  revising  other  parts  of  our  fiscal  system  .p 
Notwithstanding  the  adverse  report  of  this  committee,  Mr.  Hub- 
bard, on  May  18,  1862,  submitted  to  the  House  a  resolution  in 
favour  of  a  re-adjustment  of  the  Income  Tax,  in  respect  to  certain 
alleged  abuses.  The  motion  was  opposed  by  the  Chancellor  of  the 
Exchequer,  and  negatived  by  a  large  majority.  Nothing  daunted 
by  this  defeat,  Mr.  Hubbard  renewed  his  attack  in  the  following 
session,  by  moving,  on  March  24,  1863,  a  similar  resolution  for  the 
re-adjustment  of  this  impost.  The  motion  was  again  opposed  by 
the  Chancellor  of  the  Exchequer,  who  characterised  Mr.  Hubbard's 
scheme  as  being  visionary  and  impracticable,  and  as  affording  no 
adequate  remedy  for  the  admitted  irregularities  of  the  Income  Tax. 
Without  any  further  debate,  the  motion  was  then  put  and  negatived.<i 
On  April  23  following,  Mr.  Eoebuck  moved  to  resolve  that  on  a 

"  Hans.  Deb.  vol.  czvi.  pp.  72G>  again  moved  a  resolution,  condemna- 

732.  tory  of  the  inequalities  and  injustice 

**  Commons  Papers,  18«^1,  vol.  x.  attending  the  operation  of  the  exist- 

p.  339 ;   1862,  vol.  ix.  pp.  1,  463.  ing  property  and  income  tax ;  but  it 

bee  also  Peto  on  Taxation,  p.  90.  was  negatiTed  on  division.     See  Mr. 

f  Commons  Papers^  1861^  vol.  vii.  Hubbard's  observations  on  this  tax, 

p.  4.  on  May  4, 1866.    Ibid,  vol.  clxxviii. 

«  Hans.  Deb.  vol.  clxix.  p.  1848.  p.  1601. 
On    June  14,   1864,   Mr.   Hubbard 
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« 

renewal  of  this  tax,  a  lower  cliarge  Bhould  be  imposed  on  precarious  Precedents 
incomes  than  on  permanent  incomes.     The  motion  was  opposed  by 
the  Chancellor  of  the  Exchequer,  and,  after  a  short  debate,  was 
withdrawn.' 

In  1850,  and  again  in  1851  and  in  1853,  Lord  B.  Gb*osTenor  Duty  on 
brought  in  a  bill  to  abolish  the  annual  duty  payable  on  Attorneys',  ^^ 
&c.  Certificates.  The  principle  of  this  bill  was  affirmed  by  the 
House,  on  division ;  but  the  goyemment  succeeded  in  delaying  its 
passage.  On  May  19,  1865,  on  motion  of  Mr.  Denman,  an  abstract 
resolution  in  favour  of  the  abolition  of  this  duty  was  agreed  to  by 
the  House,  notwithstanding  the  *  stout  resistance  of  the  govern- 
ment,' both  on  the  ground  of  principle  and  expediency." 

On  April  14,  1853,  Mr.  Milner  Gibson  moved  the  House  of  Advertise- 
Gommons  to  declare  that  the  Advertisement  Duty  ought  to  be  re-  ™o»tI>»ty- 
pealed.  The  Government  opposed  the  motion,  but  it  was  agreed  to 
on  division.*  Nevertheless,  the  Chancellor  of  the  Exchequer  refused 
to  give  way.  Some  days  afterwards  the  House  went  into  Committee 
of  Ways  and  Means,  when  the  Chancellor  of  the  Exchequer  pro- 
posed to  fix  the  rate  of  this  duty  at  sixpence.  The  opponents  of  the 
duty  again  succeeded :  the  proposed  rate  was  struck  out,  and  no 
other  amount  inserted  in  the  resolution."  After  this,  the  govern- 
ment acquiesced  in  the  abolition  of  the  duty.^ 

On  the  same  occasion  (April  14,  1853),  and  as  a  part  of  his  'Pf^V^ 
scheme  for  the  abolition  of  taxes  on  knowledge,  Mr.  Milner  Gibson  ^" 
moved  a  resolution  condemning  the  continuance  of  the  Paper  Duty 
as  a  permanent  source  of  revenue,  as  being  impolitic  and  incon- 
sistent with  the  efforts  of  Parliament  for  the  encouragement  of 
education.  The  previous  question  was  proposed  on  this  resolution, 
and  negatived.  On  June  21,  1858,  Mr.  Gibson  again  brought  for- 
ward the  question,  upon  a  motion  '  That  this  House  is  of  opinion 
that  the  maintenance  of  the  excise  on  paper,  as  a  permanent  source 
of  revenue,  would  be  impolitic ;  and  that  such  financial  arrange- 
ments ought  to  be  made  as  will  enable  Parliament  to  dispense  with 
that  tax.'  The  Chancellor  of  the  Exchequer  (Mr.  Disraeli)  stated 
his  readiness  to  agree  to  the  repeal  of  this  tax  when  a  favourable 
opportunity  should  arise,  but  he  strongly  objected  to  the  latter  part 
of  the  motion,  as  being  a  *  highly  impolitic  and  inexpedient ' 
endeavour  to  hamper  the  government  by  an  abstract  resolution 
concerning  a  tax,  at  a  time  when  it  would  be  impossible  to  act  upon 
it.  He  suggested  the  withdrawal  of  the  latter  part  of  the  motion, 
from  the  word  *  impolitic,'  which  was  also  advised  by  Lord  John 
Bussell  and  other  leading  members,  on  the  same  ground.     This 


'  Hans.  Deb.  vol.  clxx.  pp.  614-626.        "  Ibid.  vol.  cxxviii.  p.  1128. 
•  Ibid,  vol.  clxxix.  pp.  564-577.  '  Ibid.  vol.  dxi.  p.  1668. 

'  Ibid.  Yol  cxxv.p.ll87. 
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F^recedents  being  consented  to  by  Mr.  Gibson,  the  former  part  of  the  motion, 
condemning  the  permanent  continuance  of  the  paper  duties,  -was 
agreed  to  without  a  division.^  In  18G0,  Mr.  Gladstone  (the  then 
Chancellor  of  the  Exchequer)  included  the  abolition  of  the  paper 
duty  in  his  financial  measures  for  the  year,  and  a  bill  for  that  pur- 
pose passed  the  House  of  Commons,  but  was  rejected  by  the  Lords.^ 
Next  session  a  similar  proposition  was  inserted  in  a  bill  respecting 
customs  aud  inland  revenue,  which  passed  both  Houses,  and  became 
law. 
Hop  Duty.  On  March  6,  1861,  Mr.  Dodson  moved  to  resolve  *  that  the  main- 
tenance of  any  duties  upon  Hops  is  impolitic ;  and  that  in  any 
remission  of  taxation  or  adjustment  of  financial  burdens,  provision 
should  be  made  for  the  removal  of  such  duties.'  The  Chancellor 
of  the  Exchequer  (Mr.  Gladstone)  asked  no  one  to  give  an  opinion 
on  the  merits  of  this  duty,  but  objected  to  the  motion  on  the  ground 
that  it  was  an  abstract  resolution  relating  to  the  matter  of  finance. 
Without  denying  the  right  of  the  House,  under  any  circumstances, 
to  pass  sucb  a  resolution,  he  characterised  the  same  as  being  a  rash 
innovation  on  the  practice  of  the  House  in  former  times.  He  held 
up  the  paper  duty  resolution  as  an  example  which  ought  to  be  a 
warning  to  the  House  not  to  commit  itself  to  a  similar  proceeding, 
but  to  await  the  proper  time  when  the  financial  condition  of  the 
country  could  be  considered  as  a  whole  in  connection  with  the  fiscal 
propositions  to  be  submitted  to  it  by  the  government.  Acquiescing 
in  these  views,  the  House  negatived  the  motion  by  a  large  majority .^ 
The  budget  laid  before  the  House  by  the  Chancellor  of  the  Exchequer 
in  the  following  session  contained  a  proposal  for  the  repeal  of  the 
hop  duties,  so  that  the  sentiments  entertained  by  the  House  on  this 
question  ultimately  prevailed. 
Fire  On  May  4, 1860,  and  again  on  March  8, 1861,  Mr.  H.  B.  Sheridan 

Insurance     moved  for  leave  to  bring  in  a  bill  to  reduce  the  duty  on  Fire  In- 
■^^y*  surance.    On  both  occasions  the  motion  was  opposed  by  the  ministry, 

and  negatived  by  the  House.  In  1860,  the  motion  was  made  af^er 
the  budget  had  been  opened  by  the  Chancellor  of  the  Exchequer, 
and  he  objected  to  it  because  it  was  ill-timed,  as  it  would  efiect  a 
considerable  loss  of  revenue  that  could  not  be  spared,  and  because, 
even  if  its  operation  should  be  postponed,  no  tax  ought  to  be  con- 
demned until  the  House  is  prepared  to  reduce  or  abolish  it.*  In 
1861,  the  Chancellor  of  the  Exchequer  objected  to  the  motion  on  the 
ground  that  no  proposal  should  be  made  to  reduce  a  tax  until  aflcr 
tiie  budget  had  been  brought  forward,  when,  if  it  should  appear  that 


^  Hims.  Deb.  vol.  cli.  pp.  110-135. 

'  Lords  Debat(^8,  May  21,  1860. 
A  narrative  of  this  celebrated  case 
will  be  given  in  the  next  section  of 


this  chapter,  pod,  p.  459. 

'  Hans.  Deb.  voL  clxi.  pp. 
1457. 

■  Ibid.  vol.  clviii.  p.  728, 
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there  was  a  surplus  revenue  sufficient  to  justify  an  abatement  of  tax-  Precedents 
ation,  the  proposed  claim  for  relief  could  be  put  into  competition 
with  similar  demands,  and  be  fairly  considered  by  the  House.*     On 
April  1,  1862,  Mr.  Sheridan  again  proposed  his  bill.     This  time,  as 
on  the  previous  occasion,  the  budget  had  not  been  submitted  to  the 
House.      The  Chancellor  of  the  Exchequer,  in  opposing  the  motion, 
said  that  it  was  *  the  duty  of  every  government — a  duty  always 
acted  upon — ^to  object  to  any  individual  and  isolated  proposals  for  the 
repeal  of  taxes  before  the  House  had  within  its  view  the  general 
state  of  the  revenue  and  charges  of  the  country.'     *  The  popular 
principle  of  government,  and  the  control  of  it  by  the  House  of  Com- 
mons, depend  on  nothing  so  much  as  this, — that  it  should  narrow 
into  a  single  measure  the  financial  operations  of  the  year.'  K brought 
forward  after  the  introduction  of  the  budget,  the  same  objections  to 
tliis  motion  would  not  apply.     On  this  point  it  was  also  contended 
by  the  premier  (Lord  Palmerston)  that  it  was  a  principle  of  our 
constitutional  system,  that  the  discretion  of  proposing  to  Parliament 
the  necessary  financial  arrangements  for  the  year  should  be  left  to 
the  Chancellor  of  the  Exchequer,  as  the  organ  of  the  administration, 
and  that  any  objections  to  be  offered,  or  alterations  to  be  proposed, 
should  be  reserved  until  after  the  opening  of  the  budget.    Neverthe« 
less  the  motion  for  leave  to  bring  in  the  bill  was  carried  against  the 
government.**     Subsequently,  on  introducing  the  budget,  the  Chan- 
cellor of  the  Exchequer  briefly  explained  the  impossibiUty  of  carry- 
ing out  the  reduction  of  this  tax,  stating  that  there  was  no  surplus 
revenue  available  for  the  purpose.     He  added  that  he  was  sorry  to 
reflect  that  the  only  security  for  a  Chancellor  of  the  Exchequer  lay 
in  his  utter  destitution.     *  K  he  does  not  possess  a  surplus  you  can- 
not take  it  from  him  ;  or,  according  to  an  old  proverb  current  in  the 
northern  portion  of  this  kingdom,  which  I  will  translate  for  fear  of 
oflending  Scottish  ears  by  a  defective  accent,   "  It  is  difficult  to  de- 
prive a  Highlander  of  a  particular  garment  which  he  does  not  wear." '® 
Accordingly  the  bill,  though  formally  presented  on  April  10,  was 
not  proceeded  with,  because  the  mover  *  took  the  vote  of  the  House 
to  imply  rather  a  recognition  of  the  principle  of  reduction  than  tlie 
empowering  a  private  member  to  interfere  with  the  financial  ar- 
rangements of  ttie  government.'*     On  July  14,  1863,  the  subject  was 
again  submitted  to  the  House  of  Commons  by  Mr.  Sheridan,  in  the 
shape  of  an  abstract  resolution,  recording  the  opinion  of  the  House 
that  the  duty  upon  fire  insurances  is  *  excessive  in  amount,  that  it 
prevents  insurance,  and  should  be  reduced  at  the  earliest  oppor- 
tunity.'    The  motion  was  opposed  by  Mr.  Gladstone  on  the  general 

•  Hans.  Deb.  vol.  clxi.  p.  1667 ;  and        •  Ibid,  p.  464. 
see  vol.  clxxii.  p.  813.  ^  Ibid,  vol.  clxxii.  p.  700. 

»» Ibid.  vol.  clxvi.  pp.  385-300. 
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FrecedenUi  groondB  of  ccmstitatioii&l  practice  previously  ni^ed  by  him,  bnt  was 
nerertheless  carried  against  the  goyemment  by  a  majority  of  thirty- 
six.  On  March  15,  1864,  Mr.  Sheridan  declared  his  intention  of 
again  taking  the  sense  of  the  House  in  regard  to  this  tax,  but  would 
defer  so  doing  until  after  the  budget  had  been  opened.  On  April  7, 
in  his  budget  speech,  the  Chancellor  of  the  Exchequer  stated  that, 
•  in  deference  to  the  convictions  entertained  by  the  House,  the  govern- 
ment had  determined  to  recommend  that  the  duty  on  fire  insurances 
should  be  reduced  one-half.**  Dissatisfied  with  this  concession,  Mr. 
Sheridan  moved  to  resolve,  upon  going  into  Committee  of  Ways  and 
Means,  that  a  further  reduction  would  be  more  in  accordance  with 
the  wishes  of  the  House  in  agreeing  to  the  foregoing  resolution.  Ho 
was  opposed  by  the  Chancellor  of  the  Exchequer ;  and,  upon  division, 
the  motion  was  neg^atived.^  On  March  21, 1865,  Mr.  Sheridan  again 
submitted  to  the  House  a  motion  to  declare  the  expediency  of  re- 
ducing this  duty  to  a  uniform  standard  of  one  shilling  and  sixpence 
on  all  descriptions  of  insurable  property.  It  was  strenuously  opposed 
by  the  Chancellor  of  the  Exchequer,  who  moved  the  previous  ques- 
tion ;  but  on  division  the  previous  question  ^as  carried,  and  the 
main  question  agreed  to.  On  proposing  the  budget  on  April  27  fol- 
lowing, the  Chancellor  of  the  Exchequer  announced  that,  in  deference 
to  the  unmistakable  expression  of  opinion  by  the  House  on  this 
Bubject,  the  government  had  decided  to  recommend  a  reduction  of 
this  duty  to  a  uniform  rate  of  one  shilling  and  sixpence,  from  Juno 
26.«  This  concession,-  however,  failed  to  satisfy  Mr.  Sheridan  and 
his  friends.  Accordingly,  in  the  session  of  1866,  both  Mr.  Sheridan 
and  Mr.  Hubbard  gave  notice  of  separate  motions  regarding  this  tax. 
Mr.  Hubbard*s  motion,  which  was  first  proposed  as  an  amendment 
to  the  motion  for  the  second  i-eading  of  the  Customs  and  Inland 
Revenue  Bill,  was  to  declare  the  inexpediency  of  retaining,  as  part 
of  the  Inland  Revenue  for  the  service  of  the  year,  the  present  duties 
on  fire  and  marine  insurances,  for  certain  reasons  alleged.  After  a 
short  debate  the  amendment  was  negatived  without  a  division. *> 

Malt  Tax.  On  June  24,  1864,  Mr.  Morritt  moved,  as  an  amendment  upon 
going  into  Supply,  to  resolve  that  in  case  of  any  modification  of  the 
indirect  taxation  of  this  country,  the  Excise  on  Malt  requires  consi- 
deration. The  motion  was  opposed  by  the  Chancellor  of  the  Ex- 
chequer upon  similar  grounds  of  objection  to  those  made  use  of  in 
regard  to  former  motions  of  this  description,  and  was  negatived  on 
division.  On  March  7,  1865,  a  similar  resolution  was  proposed  by 
Sir  Fitzroy  Kelly.  After  an  amendment  had  been  proposed  thereto 
and  withdrawn,  the  previous  question  was  put  and  negatived.  But 
on  proposing  his  budget  on  April  27  following,  the  Chancellor  of 

•  Hana  Deb.  vol.  clxxiv.  p.  590.  "  Ibid,  vol.  clxxxiii.  pp.  1109-1202, 

'  Ihid,  p.  1431-1460.  1407. 

B  Ibid,  vol.  clxxviii.  pp  1120-1124. 
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the  Exchequer  intimated  that  he  was  prepared  to  offer  a  partial  re-  Precedents 
lief  to  the  opponents  of  this  duty  by  giving  the  maltster  the  option 
of  having  the  duty  charged  by  weight  instead  of  by  measure.*  This 
trifling  concession  was  of  no  avail  to  satisfy  the  opponents  of  the 
malt  tax.  Accordingly  on  April  17,  1866,  Sir  F.  Kelly  again  sub- 
mitted a  resolution  in  favour  of  the  speedy  reduction  and  ultimate 
repeal  of  this  duty.  After  a  long  debate,  t^e  motion  was  negatived 
on  division. 

It  is  also  an  invariable  rule  of  constitutional  practice  Enqmriw 
that  ministers  are  not  required  to  answer  questions  in-  terTira-' 
volving  an  explanation  of  their  intentions  as  to  matters  ceming 
of  taxation,  until  they  may  deem  it  expedient  to  the 
public  interests  to  declare  them.^ 

The  general  question  of  a  revision  of  the  Customs  Amend- 
duties  having  been  submitted  to  the  House  by  the  crown,  ^^^ 
it  is  perfectly  competent  to  any  member,  in  committee  of  ^^^ 
the  whole  House  upon  the  Customs  Acts,  to  offer  an  amend-  taxation, 
ment  to  a  particular  rate  of  duty  proposed  to  be  levied, 
either  for  the  increase  or  diminution  of  the  same  :  it  may 
even  be  proposed  to  insert  in  the  schedule  a  new  rate  of 
duty,  provided  it  relates  to  an  article  which  is  already 
included  therein.""     And  when  the  House  resolves  itself 
into  a  Committee  of  Ways  and  Means  to  consider  of  raising 
supplies  for  the  service  of  the  current  year,  it  is  compe- 
tent for  any  member  to  propose  another  scheme  of  tax- 
ation for  the  same  purpose,  as  a  substitute  for  the  govern- 
ment plan.'     But  a  proposition  made  by  the  Chancellor 
of  the  Exchequer,  in  Committee  of  Ways  and  Means,  to 
require  licenses  to  be  taken  out  by  brewers,  cannot  be 
amended,  upon  the  motion  of  a  private  member,  by  ex- 
tending such  licenses  to  other  manufacturers,  iron-masters, 
and  coal-owners  ;  inasmuch  as  this  would  be  a  new  and 


»IIanfl.Deb.vol.clxxviii.p.ll20  6.5  »  Mirror  of  Pari.  1840,  p.  3042. 

Act  28  &  29  Vict,  c  GG,  And  see  a  case  on  June  20,  1836, 

J  Mirror  of  Pari.   1840,  p.   1203.  where  a  member  proposed  a  reduc- 

Ilans.  Deb.  vol.  clviii.  p.  1879 ;  vol.  lion  of  the  soap  duties  in  lieu  of  the 

clxxxi.  p.  963.  government  scheme  for  a  reduction 

*  See  Commons  Journals,  1842,  p.  of  the  duty  on  newspaper  stamps. 

307  J  Hans.  Deb.  vol.  Ixxv.  p.  1020.  Ibid.  1836,  p.  1963. 
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distinct  tax,  and  not  the  mere  increase  of  a  duty  upon  an 
article  already  recommended  by  government  for  taxation." 

Upon  one  occasion,  in  committee  of  the  whole  House 
on  the  Stamp  Duties,  the  opponents  of  a  proposed  rate 
of  duty  on  Advertisements  succeeded  in  negativing  the 
government  proposition  altogether."  And  on  May  12, 
1862,  in  committee  on  the  Customs  and  Inland  Eevenuc 
Bill,  so  much  thereof  as  imposed  a  tax  for  brewing  beer 
in  private  houses  was  struck  out ;  the  government 
agreeing  to  the  same,  in  deference  to  the  wishes  of  the 
House.**  And  if  a  proposed  tax  which  has  been  an- 
nounced in  the  budget  excites  general  dissatisfaction,  it 
is  not  unusual  for  the  government  to  acquaint  the  House, 
at  a  subsequent  stage  of  proceeding,  that  they  have 
resolved  to  abandon  it.** 

In  another  part  of  this  section  (post^  p.  518)  prece- 
dents will  be  found,  showing  the  extent  to  which  the 
financial  propositions  of  the  government  have  been 
modified  by  the  House  of  Commons  since  the  Eeforni 
of  Parliament  in  1832. 

We  have  now  to  consider, 

II.  The  rights  and  privileges  of  parliament,  and  es- 
pecially OP  THE  HOUSE  OP  COMMONS,  IN  THE  GRANT  OF 
MONEY  FOR  THE  PUBLIC  SERVICE  ;  AND  IN  THE  OVERSIGHT 
AND  CONTROL  OF  THE  PUBLIC  EXPENDITURE. 

A.  As  to  Parliamentary  Control  over  the  Grant  of  Suppliee. 

Grant  of         From  a  very  early  period  in  the  history  of  England 
pLr^a^^'^  the  principle  has  been  estabhshed,  that  the  right  of  tax- 


ment. 


"  May,  Pari.  Prac.  ed.  1863,  p.  565.  Committee  of  Ways  and  Means,  and 

In  committee  upon  the  Stamp  Duties  afterwards  introduced  into  the  bilL 

Bill,  on  Aufipust  4,  1859,  a  priyate  See  Ibid.',  Hans.   Deb.   vol.  civ.  p. 

member  haying  proposed  a  clause  to  991 ;  Com.  J.  toI.  cxiv.  p.  348. 

extend  the  probate  duty  upon  pro-  "  Hans.  Deb.  yol.  cxxviii.  p.  1129. 

perty  above  the  value  of  one  million,  ®  Ibid.  vol.  clxvi.  p.  1574. 

the  government  consented    to  this  '  Proposed  duties  on  club-houses 

impost.  But,  in  point  of  form,  it  was  and    on   charities,  in  1863.     Hans, 

considered  necessary  for  a  resolution  Deb.  vol.  clxx.  pp.  846,  1102,  1125, 

tt»  this  effect  to  be  proposed  by  the  1365,  1395. 
Chancellor    of   the    Exchequer,    in 
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ation,  and  the  granting  supplies  for  the  public  service, 
belong  exclusively  to  Parliament. 

The  old  prerogative  claim  of  the  sovereign  to  levy 
taxes  on  the  subject  at  his  own  will  and  pleasure,  was 
first  expressly  restrained  by  the  declamtion,  in  Magna 
Charta,  that  '  no  scutage  or  aid  shall  be  imposed  in  our 
kingdom  unless  by  the  general  council  of  our  kingdom ;' 
with  certain  exceptions  peculiar  to  the  person  and  family 
of  the  king  himself. 

This  concession  lies  at  the  foundation  of  our  parlia- 
mentary institutions,  and  especially  of  the  House  of 
•  Commons  as  a  distinct  branch  of  the  legislature.  The 
growth  of  the  Commons  in  power  and  influence  was 
strikingly  exemplified  by  the  statute  De  talUigio  non  con- 
cedendo^  in  the  25th  Edward  I.,  by  which  it  was  declared, 
*  That  no  tallage  or  aid  shall  be  taken  or  levied  without 
the  good  will  and  assent  of  the  archbishops,  bishops,  earls, 
barons,  knights,  burgesses,  and  other  freemen  of  the 
land/ 

Concurrently,  however,  with  parhamentary  taxation, 
other  imposts  used  to  be  levied  by  royal  prerogative,"* 
independently  of  the  action  of  Parliament ;  but  none  of 
these  survived  the  Eevolution  of  1688.  It  was  guaranteed 
by  the  Bill  of  Eights  that  henceforth  '  no  man  be  com- 
pelled to  make  any  gift,  loan,  or  benevolence,  or  tax, 
without  common  consent  by  Act  of  ParUament.'  And  it 
was  finally  estabUshed  by  the  Act  of  Settlement,  *  That 
levying  money  for  or  to  the  use  of  the  crown  by  pretence 
and  prerogative,  without  grant  of  Parliament,  for  longer 
time  or  in  other  manner  than  the  same  is  or  shall  be 
granted,  is  illegal.' 

Since  that  memorable   period   the  crown  has  been  No  sup- 
entirely  dependent  upon  ParUament  for  its  revenues,  ^^^ 
which   are  derived  either  from  annual  grants  for  spe-  granted  by 
cific  pubUc  services,  or  from  payments  already  secured  mentT 
and  appropriated  by  Acts  of  Parliament,  and  which  are 

1  See  antCj  p.  286  j   Cox,  Inst.  pp.  000-603. 
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commonly   known    as   charges    upon  the   Consolidated 
Fund/ 

On  this  principle — ^while  ordinary  prize-money,  ob- 
tained through  the  valour  of  the  army  and  navy,  is 
distributed  by  the  crown  itself,  by  virtue  of  its  preroga- 
tive'— it  has  been  acknowledged  that  money  received  by 
the  government  for  the  ransom  of  the  city  of  Canton, 
during  the  war  with  China,  could  not  be  appropriated  to 
pubUc  uses,  without  the  authority  of  Parhament.'  And 
the  principle  which  forbids  gifts  or  loans  of  money  to  be 
soUcited  by  the  government  has  been  further  extended,  to 
forbid  any  person  from  voluntarily  lending  money  to  the 
crown,  or  to  any  department  of  state,  for  public  purposes, 
without  the  sanction  of  Parliament,  imder  penalty  of  a 
misdemeanour/  The  charter  of  the  Bank  of  England 
contains  a  clause  forbidding  money  transactions  between 
the  Bank  and  the  Treasury,  that  have  not  received  ex- 
press parhamentary  authority/ 

A  dificussion  arose  in  the  House  of  Commons  on  April  28,  1862, 
in  reference  to  the  Military  Reserved  Fund,  a  fund  which  had 
accumulated  from  the  proceeds  of  the  sale  of  arm j  commissions,  and 
now  amounted  to  a  very  considerable  sum.*  This  fund  had  been 
appropriated,  under  the  authority  of  the  Secretary  of  State  for  War, 
to  '  facilitate  and  remove  the  friction  from  the  working  of  the  system 
of  purchase,'  and  it  was  admitted  that  no  fault  could  be  found  with 

'  Broom,  Const.  Law,  pp.  398-402.  Pari.  Hist.  vol.  xxxi.  pu.  83,  97 ;  and 

■  Hans.  Deb.  vol.  bcxi.  p.  352 ;  vol.  in  the  Lords,  Ibid.  p.  122.    See  Lord 

Izxxii.  p.  682.     And  yet  in   1863  Brougham's  comments  on  this  case, 

the  goyemment  imdertook  to  make  Hans.  Deb.  vol.  Ixxxiii.  p.  37  ;  and 

no  final  arrangement  in  regard  to  Mr.  Massev's  valuable  observations 

certain    Indian    prize-money,    until  thereupon  m  his  George  III.  vol.  iv. 

papers  on  the  subject  had  been  com-  p.  77. 

municated  to  the  Jflouse  of  Commons,  "  Hans.  Deb.  vol.  cbdi.  p.  887 ; 

*  so  as  to  give  that  House  the  oppor-  and  see  Heport  of  the  Comptroller  of 

tunity  of  intercepting  the  proposed  the  Excheauer,  in  Rep.  Cfommittee 

distribution,  if  it  thought  proper  to  on  Public  Moneys,  Commons  Papers, 

do  so.'    Hans.  Deb.  vol.  clxxii.  pp.  1857,  Sess.  2,  vol.  ix. 

250^  817, 1475.    See  further  on  this  "^  The    Commons     committee   on 

subject,  ante,  p.  436,  note  (/).  military  organisation,  of  1860,  first 

*  Ibid.  vol.  Ixi.  p.  484.  directed  the  attention  of  the  House 

^  See  debates  in  the  Commons  on  to  the  existence  of  this  anomalous 

Mr.    Sheridan's    motion    respecting  fund.   (Rgport,  pp.  xi.  xii, ;   Evid. 

voluntary  aids  for  public  purposes  pp.  471-473.)  And  see  Smith's  Pari, 

without  the  consent  of  Parliament,  Kememb.  1862,  p.  79. 
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the  practice.  Nererfcheless,  grave  constitutional  objections  were 
urged  against  the  existence  of  a  fund  not  voted  by  Parliament,  or 
subject  to  parliamentary  control,  but  which  was  expended  at  the 
discretion  of  government.  The  Secretary  for  War  confessed  that 
these  objections  were  well-founded,  and  promised  that  the  attention 
of  the  government  should  be  directed  to  the  question,  with  a  view 
to  this  fund  being  brought  under  parliamentary  examination  and 
audit.* 

The  constitutional  principle  of  parliamentary  control  is  Loans, 
also  applicable  to  advances,  loans,  or  gifts  of  public  money,  Debts  due 
to  foreign  powers,  corporations,  or  private  persons ;  to  the  ^^ 
remission  of  debts  due  to  the  crown  by  any  such  persons 
or  powers ;  and  even  to  the  sale  of  property  by  one  de-  GoTem- 
partment  of  the  state,  and  its  purchase  by  another  depart-  '»®°*^«*^«"- 
ment,  for  pubUc  uses.^ 

Advances  out  of  the  public  funds, for  whatsoever  purpose,  Advances 
sliould  ordinarily  be  made  only  by  express  authority  of  ^oney.^^ 
Parliament.  But  in  urgent  cases,  requiring  imme^ate 
reUef,  or  when,  on  grounds  of  public  policy,  secrecy  is 
advisable,  the  government  can  have  recourse  in  the  first 
instance  to  the  '  Civil  Contingencies,'  or  the  '  Treasury 
Chest '  fiinds,  the  nature  of  which  will  be  hereafter  ex- 
plained. But  they  are  strictly  accountable  to  Parliament 
for  all  such  transactions,  and  the  advances  so  made  out  of 
these  funds  must  be  replaced  out  of  moneys  voted  by 
Parliament  for  that  service." 


«Hans.  Deb.  vol.  clxvi.  p.  986;  Woods  and  Forests,  on  April  26, 

and  see  vol.  clxviii.  p.  736.  1866,  of  the  sum  of  16,000/.  to  <  the 

'  The  question  ot  sales  of  public  Bishop  of  London's  Fund,*  out  of  the 

property  between  different  public  de-  land  revenues  of  the  crown,  ^as  a 

partments  will  be  considered  in  posty  contribution  in  the  name  and  on  the 

p.  662,  when  treating  of  unautiiorised  part  of  her  Majesty.'  These  revenues 

expenditure.  (under  the  Civil  List  Act)  form  part 

■  See  Mr.  Pitt's  advance  to  Messrs.  of  the  Consolidated  Fund,  and  can 

Boyd,  Benfield    and    Co.  in   1796.  only  be  appropriated  by  Parliament 

Pari.  Deb.  vol.  v.  pp.  386-424.    Also  The  (jueen  nad  already  made  a  liberal 

HanB.  Deb.  vol.  Ixiii.  pp.  1130, 1314;  contribution    to    the  bishop^s   fimd 

Peel's    Memoirs,    vol.    ii.    p.    174  j  from  her  privy  purse ;  but  this  act  of 

Knight's  Hist,  of  Engl.  voL  viii.  p.  the  Commissioners  of  Woods  was 

648 ;  Rep.  on  Public  Moneys,  1867,  illegal  without  the  previous  sanction 

p.  121.    See  the  comments  of  Mr.  of  Parliament.    Smith's  PorL   Be- 

Toulmin  Smith  on  the  unauthorised  memb.  1^66,  p.  66. 
donation  by  the  Commis^oners  of 
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Remiwion       No  remission  by  government  of  loans,  or  of  debts  due 
dlb^&cT  ^  ^^®  crown,  whether  by  foreign  powers,  corporations, 
require  the  or  individuals,  is  justifiable  without  the  knowledge  and 
Pwiil^'*  ^   consent  of  ParUament ;'  and  the  surrender  of  the  rights  of 
"^"^        the  crown  in  cases  of  '  Treasure  Trove,'  by  relinquishing 
the  same  to  the  finders,  would  be  unjustifiable,  had  it  not 
Loans  to     been  authorised  by  the  Civil  list  Act.**    So  far  as  loans 
TOwLre.       to  foreign  powers  are  concerned,  the  practice  of  govern- 
ment has  been  heretofore  somewhat  irregular  and  ob- 
jectionable, as  the  following  cases  will  show. 

In  1863,  when  the  Ionian  Islands  were  ceded  by  the 
British  government  to  the  kingdom  of  Greece,  a  portion 
of  certain  arrears,  due  by  the  said  islands  to  the  imperial 
treasury,  was  remitted,  without  the  previous  authority  of 
ParUament.*'  This  proceeding  gave  rise  to  a  motion  of 
censure  in  the  House  of  Commons,  on  June  27,  1864. 
The  Chancellor  of  the  Exchequer  defended  the  course 
taken  by  the  government,  by  reference  to  former  prece- 
dents; but  at  the  same  time  he  admitted  that  it  was 
questionable  whether  it  might  not  be  possible  to  improve 
the  established  practice  in  such  cases.  In  1823,  the 
government,  by  a  convention  with  the  Emperor  of  Austria, 
agreed  to  accept  the  sum  of  2,500,000Z.  in  lieu  of  a  much 

•  S.  0.  H.  of  C.  March  26,  1715,  secured  by  bonds  to  tbe  said  amount, 

and  March  29,  1707.    Compounding  granted  by  the  corporation  of  £din- 

debts  due  to  the  crown.    Com.  Joum.  burgh.    The  bill  was  brought  in  by 

vol.  Ixxv.  p.  167 ;  vol.  IxxxL  p.  66.  Mr.   Laing^    the    secretary    to    the 

Case  of  the  Crinan  Canal  Co.     Ibid.  Treasury ;  it  elicited  no  debate  in  the 

vol.  Ixxzili.  pp.  213,  219,  251.    By  House  of  Commons,  but  was  referred 

Act  11  &  12  Vict.  c.  54,  this  canal  to  a  select  committee,  before  whom 

was  assumed  by  government,  because  Mr.  Laing  appeared,  and  showed  that 

the  company  were  unable  to  repay  the  proposed  arrangement  was  the 

the  sums  advanced  to  them  by  the  best  oargain  that  could  be  made  by 

treasury.    See  also  the  case  of  the  the  government    (Commons  Papers, 

Leith  Docks,  &c.    By  the  Act  23  &  1860,  vol.  xv.  p.  32.)     Whereupon 

i?4  Vict.  c.  48,  the  Lords  of  the  the  bill  was  reported  and  agreea  to 

Treasury  were  authorised  to  accept  by  both  Houses.   See  also  the  Domi- 

the  sum  of  50,000il  in  full  satisfac-  nica  Hurricane  Loan  Act,  23  &  24 

lion  for  a  debt  of  228,374/.  9«.  8d,  Vict  c.  57. 

incurred  by  the  city  of  Edinburgh  *>  1  &  2  Vict.  c.  2.  sec.  12.    Hans, 

for  advances  made  by  the  treasury  Deb.  vol.  clxxx.  p.  440. 

on  behalf  of  the  harbour  and  doclra  «  Hans.  Deb.  vol.  clxxiii.  p.  1083 ; 

of  Leith  J    this    debt   having  been  vol.  clxxvi.  p.  568. 


CONTROL  OF   PARLIAMENT   OVER  SUPPLIES.  457 

larger  amount  due  by  Austria,  under  previous  engage- 
ments with  tlie  British  crown.  This  proceeding  was  not 
submitted  to  ParUament  until  the  following  year,  when 
it  was  sanctioned  by  the  Act  5  Geo.  IV.  c.  9.  A  debt 
due  by  Portugal  was  remitted,  by  treaty,  in  1815,  with- 
out any  application  to  Parliament  upon  the  subject.  In 
brief,  the  constitutional  practice  in  such  cases  was  thus 
defined  by  the  Chancellor  of  the  Exchequer.  When  a 
sum  ef  money,  to  which  the  British  crown  was  entitled, 
was  surrendered,  it  was  customary  to  surrender  the  same 
by  treaty,  which  was  not  made  contingent  on  the  assent 
of  Parliament.  He  admitted  that,  in  a  constitutional 
point  of  view,  the  assent  of  Parhament  was  necessary,** 
but  it  was  not  usual  to  make  it  a  condition  precedent  in 
the  treaty  itself.  But  when  the  crown  undertook  to  pay 
a  sum  of  money,  it  was  customary  to  make  such  payment 
conditional  upon  the  assent  of  ParUament.  After  these 
explanations  the  motion  of  censure  was  withdrawn.®  A 
bill  to  carry  out  an  '  unconditional  agreement '  made  by 
treaty  with  Greece,  to  remit  4,000Z.  a  year,  as  a  personal 
dotation  to  George  L,  king  of  the  Hellenes,  out  of  the 
debt  due  by  Greece  to  Great  Britain,  was  introduced  by 
government,  and  passed  without  amendment.' 

In  proceedings  in  Parliament  upon  matters  of  supply  Rights  of 
and  taxation,  the  two  Houses  do  not  stand  on  precisely  ^Q^g^™" 
the  same  footing.     Although  the  consent  of  both  Houses  the  grant 
is  indispensable  to  give  legal  efiect  and  validity  thereto,  ^  ^^^  ^' 
yet,  from  a  very  early  period,  the  Commons  have  suc- 
ceeded in  maintaining  their  exclusive  right  to  originate 
all  measures  of  this  description.     They  have  gone  further, 
and  have  claimed  that  such  measures  should  be  simply 
affirmed  or  rejected   by  the  Lords,  and  should  not  be 
amended  by  that  House  in  the  slightest  particular.     The 
Lords  have  practically   acquiesced  in  this  restriction ; 

*  In  fact  he  had  distinctly  admitted        •  Ihid.  vol.  clxxvi.  pp.  301,  405. 
this  necessity  upon  a  former  occasion.        '  Act  27  &  28  Vict.  c.  40. 
Hans.  Deb.  vol.  clzxii.  p.  251. 
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although  they  have  never  formally  consented  to  it.* 
The  questions  in  controversy  between  the  two  Houses  in 
matters  of  supply  have  been  elaborately  discussed  in  the 
3rd  vol.  of  Hatsell's  Precedents,  and  in  May's  Treatise  ou 
the  Practice  of  Parhament;  it  would  therefore  be  super- 
fluous to  enter  upon  them  here ;  suffice  it  to  say  that  the 
proceedings  between  the  two  Houses  on  this  subject  are 
now  in  strict  conformity  with  the  resolution  of  the  Com- 
mons on  July  3,  1678,  which  declared  that  *  all  aids  and 
supplies,  and  aids  to  his  Majesty  in  Parliament,  are  the 
sole  gift  of  the  Commons ;  and  all  bills  for  the  granting 
of  any  such  aids  and  supplies  ought  to  begin  with  the 
Commons,  and  that  it  is  the  undoubted  and  sole  right  of 
the  Commons  to  direct,  limit,  and  appoint  in  such  bills 
the  ends,  purposes,  considerations,  conditions,  limitations, 
and  qualifications  of  such  grants ;  which  ought  not  to  be 
changed  or  altered  by  the  House  of  Lords.' 
Practice  of  Without  abandoning  the  abstract  right  of  dealing  with 
in**8uppiy.  bills  of  supply  and  taxation  as  they  may  think  fit,  tlie 
Lords  seldom  attempt  to  make  any  but  verbal  alterations, 
in  which  the  sense  or  intention  is  not  afiected ;  but  even 
in  regard  to  these,  when  the  Commons  have  accepted 
them,  they  have  made  special  entries  in  their  journal 
recording  the  character  and  object  of  the  amendments, 
and  their  reasons  for  agreeing  to  them.^ 

Of  late  years  an  attempt  has  been  made,  by  an  ingenious 
process  of  reasoning,  to  establish  a  distinction  between  the 
right  of  the  Lords  to  reject  a  bill  imposing  a  tax  and 
one  repealing  a  tax.  But  this  distinction  is  fallacious, 
and  is  not  warranted  either  by  precedent,*  or  by  consti- 
tutional authority.^  The  only  ground  for  such  a  differ- 
ence is  the  fact  that  taxes  being  levied  on  behalf  of  the 
sovereign,  when  she,  by  lier  responsible  financial  advisers, 
is  desirous  of  renouncing  any  specific  tax,  and  the  Com- 

«  Hans.  Deb.  vol.  clxiii.  pp.  720,722.         *  Report  of  Committee  of  Com- 
»»  See  May's  Pari.  Prac.  ed.  1863,    mons  on  Tax  Bills,  1860,  pp.  76-84. 
p.  535,  citing  precedents.  ^  See  Cox,  Institutions,  p.  188, 
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mons  assent  to  the  repeal  of  the  same,  it  is  not  customary, 
under  ordinary  circumstances,  for  the  Lords  to  oppose 
the  wishes  of  the  sovereign  and  of  the  other  House. 
The  control  of  the  public  finances  by  the  House  of 
Commons  is  a  constitutional  right,  and  they  ai'e  presumed 
to  be  the  best  judges  of  the  financial  condition  of  the 
state,  its  obligations  and  requirements.  Nevertheless, 
every  bill  to  impose  or  repeal  a  tax  involves  other  con- 
siderations besides  those  which  are  purely  questions  of 
revenue ;  it  necessarily  includes  principles  of  pubUc  policy, 
or  of  commercial  regulation,  and  on  points  of  this  kind 
the  Lords,  as  a  co-ordinate  branch  of  the  legislature,  are 
constitutionally  free  to  act  and  advise  as  they  may  judge 
best  for  the  public  interests.  It  is  true  that  the  peculiar 
privileges  of  the  Commons  in  regard  to  supply  and 
taxation  should  ordinarily  restrain  the  Lords  from  inter- 
meddling with  the  details  of  financial  schemes  propounded 
by  the  government  and  agreed  to  by  the  popular  branch, 
but  circumstances  may  occur  when  the  exercise  by  the 
House  of  Lords  of  their  right  to  accept  or  reject  any 
measure  afiecting  the  finances  of  the  nation  may  be  most 
beneficial  to  the  interests  of  the  community  at  large  ;  and 
it  would  be  unwarrantable  to  deny  them  the  possession  of 
this  right  because  it  might  be  expedient  that  it  should  be 
resorted  to  only  upon  extraordinary  occasions.  ^ 

The  relations  between  the  two  Houses  in  matters  of  supply  and  Paper 
taxation  will  be  further  illustrated  by  a  narrative  of  the  Paper  duties  ^^^^^  ^^^' 
case.  We  have  already  seen  ^  that  in  the  year  1858  the  House  of 
Commons,  by  the  adoption  of  an  abstract  resolution,  condemned  the 
continuance  of  the  paper  duty  as  a  permanent  source  of  revenue. 
Accordingly,  in  1860,  a  measure  for  the  repeal  of  this  impost  was 
submitted  by  the  Chancellor  of  the  Exchequer  in  his  budget,  and  in 
due  course  was  sent  up  to  the  House  of  Lords  in  a  separate  bill. 
The  paper  duty  yielded  a  revenue  of  1,300,000Z.  per  annum,  to 
make  up  for  the  loss  of  which  it  was  proposed  to  add  a  penny  in  the 
pound  to  the  Income  tax.  This  recommendation  was  agreed  to  by 
both  Houses  ;  but  the  Lords  refused  to  concur  in  the  remission  of 
the  paper  duties,  on  the  ground  that  the  state  of  the  public  finances, 

*  See  ante,  p.  447, 
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Paper  and  the  condition  of  the  conntry,  then  on  the  eve  of  war  with  China^ 

dutieBcase.  did  not  warrant  the  sacrifice  of  snch  a  large  amoont  of  revenue. 
Other  injurionB  consequences  were  also  predicted  as  likely  to  result 
from  a  repeal  of  the  duty  on  this  article  of  manufacture.  Where- 
upon the  second  reading  of  the  bill  was  postponed  for  six  months. 
After  the  House  of  Commons  became  officially  cognisant  of  this  fact, 
by  the  report  of  a  committee  appointed  to  ascertain  the  fate  of  the 
bill,  they  appointed  a  committee  to  search  the  Journals  of  both 
Houses,  in  order  to  ascertain  the  practice  of  Parliament  with  regard 
to  the  several  descriptions  of  bills  imposing  or  repealing  taxes. 
On  June  29,  this  committee  reported  numerous  precedents,  which 
were  set  forth  with  great  care  and  perspicuity ;  but  they  refrained 
from  offering  any  opinion,  or  from  making  any  comments  upon 
the  practice  of  each  House,  except  to  illustrate  and  explain.  On 
July  5,  Lord  Palmerston  (the  premier)  proposed  to  the  House  of 
Commons  the  following  resolutions  : — 

*  1.  That  the  right  of  granting  aids  and  supplies  to  the  crown  is  in 
the  Commons  alone,  as  an  essential  part  of  their  constitution ;  and 
the  limitation  of  all  such  grants,  as  to  the  matter,  manner,  measure, 
and  time,  is  only  in  them.  2.  That  although  the  Lords  have  ex- 
ercised the  power  of  rejecting  bills  of  several  descriptions  relating 
to  taxation  by  negativing  the  whole,  yet  the  exercise  of  that  power 
by  them  has  not  been  frequent,  and  is  justly  regarded  by  this  House 
with  peculiar  jealousy,  as  affecting  the  right  of  the  Commons  to 
grant  the  supplies  and  to  provide  the  ways  and  means  for  the 
service  of  the  year.  3.  That  to  guard  for  the  future  against  an 
undue  exercise  of  that  power  by  the  Lords,  and  to  secure  to  the 
Commons  their  rightful  control  over  taxation  and  supply,  this 
House  has  in  its  own  hands  the  power  so  to  impose  and  remit  taxes, 
and  to  frame  Bills  of  Supply,  that  the  right  of  the  Commons  as  to 
matter,  manner,  measure,  and  time  may  be  maintained  inviolate.' 

It  was  not  proposed  to  follow  up  these  abstract  propositions  with 
any  action  in  reference  to  the  bill  for  the  repeal  of  the  paper  duties, 
because  the  legal  and  technical  right  of  the  Lords  to  refuse  their 
assent  to  that  bill  was  not  disputed  by  the  government,  who  never- 
theless thought  it  necessary  that  the  protest  implied  in  the  adoption 
of  these  resolutions  should  be  recorded.  They  were  accordingly 
agreed  to  by  the  House,  on  July  6,  without  a  division,  but  after  a 
full  debate.  Li  the  course  of  the  discussion,  the  following  points 
were  strongly  insisted  upon.  The  first  resolution,  it  was  remarked, 
seems  to  have  been  copied  from  an  ancient  precedent  on  the  Com- 
mons Journals  for  1692,  the  language  whereof,  though  correct  in 
the  main,  has  been  noticed  by  Hallam,  in  his  Constitutional  History, 
as  that  which  cannot  be  precisely  vindicated  or  approved,  for  it 
appears  (however  unintentionally)  to  deny  the  right  of  the  Lords  to 
a  free  concurrence  in  matters  of  supply ;  which  is  contrary  to  the 
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express  admissions  of  the  second  resolution.'  It  is  well  known  that  Pa^er 
the  Lords  have  never  formally  acknowledged  any  further  privilege  <i»ities  case, 
to  the  Commons  than  that  of  originating  Bills  of  Supply;  and 
although  in  practice  they  have  for  a  long  period  acquiesced  in  the 
claim  of  the  Commons  that  they  should  not  alter  or  amend  any 
Money  Bill,  yet  their  right  to  reject  such  measures  as  a  whole  is  as 
undoubted  as  their  right  to  express  agreement  therein.  It  is  granted 
that  the  power  of  taxation  is  one  that  peculiarly  appertains  to  the 
House  of  Commons ;  and  that  it  is  their  privilege,  in  providing  sup- 
plies for  the  service  of  the  year,  should  they  think  fit,  '  to  combine 
the  whole  into  one  scheme,*  that  must  be  accepted  or  rejected  by  the 
Lords,  without  any  attempt  to  alter  or  vary  the  details  of  the  finan- 
cial arrangements  composing  the  same.™  Yet  the  propriety  and 
expediency  of  such  a  course,  in  every  instance,  may  be  seriously 
impeached.  We  have  already  seen,"  in  the  case  of  Palmer,  when 
the  Conmions  proposed  to  grant  a  sum  of  money  to  a  person  whose 
claims  to  compensation  were  open  to  dispute,  that  they  included  the 
appropriation  in  a  separate  bill,  for  the  avowed  purpose  of  affording 
to  the  Lords  an  opportunity  of  considering  that  grant  distinctly 
from  the  other  grants  of  the  year.  In  like  manner,  in  the  immea- 
surably more  important  instance  of  the  financial  propositions  of  the 
government,  it  properly  belongs  to  the  Lords  to  judge,  not  merely 
of  the  general  expediency  of  the  proposed  scheme,  when  regarded 
as  a  whole,  and  of  its  probable  results  upon  the  country  at  large, 
but  also  to  consider  the  various  questions  of  commercial  legislation 
and  public  policy  that  may  be  involved  in  its  details.  The  House 
of  Lords  has  an  onerous  duty  to  perform  in  respect  to  every  bill, 
financial  or  otherwise,  that  may  be  sent  to  it  from  the  other  chamber, 
in  submitting  the  same  to  careful  revision,  for  the  purpose  of  re- 
straining hasty  or  improvident  legislation,  and  sanctioning  by  its 
wisdom,  influence,  and  authority  whatever  may  be  necessary  to  pro- 
mote the  public  good.  This  can  only  be  adequately  performed  when 
full  opportunity  is  afforded  for  pronouncing  an  independent  judg- 
ment upon  every  separate  question  which  the  Lords  may  be  called 
upon  to  decide.® 

*  Hans.  Deb.  vol.  clix.  pp.  1419.  articles   in  Smith's  Pari.  Eemem- 

1487.  bnmcer,  1860,  pp.  123-162, 172, 179, 

"  Ibid,  pp.  1389,  1565.  194.    And  see  the  speech  of  Lord  R. 

"  See  antCf  p.  439.  Montagu,  in  the  House  of  Commons, 

®  In   support    of   tliis    view,    see  on  March  20. 1866,  in  reference  to 

Jurist.  N.  S.  Ti.  pt.  ii.  pp.  235,  299.  the  conduct  or  the  House  of  Assembly 

See  also  Edinburgh  Review,  January,  of  the  colony  of  Victoria,  in  claiming 

1862,  art.  viii.     For  a  i-oference  to  the  right  to  tack  a  Tariff  Bill  to  the 

ancient  precedents,  and  an  able  and  Appropriation  Bill,  with  a  view  to 

ingenious  argument  in  opposition  to  compel  the  Legislative  Council  to 

the  claims  and  proceedings  of  the  accept  the  same,  contrary  to  the  in- 

Lords  on  this  occasion,  see  various  structions  laid  down  by  the  Secretary 
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Pa^r  On  July  17,  Lord  Fennoy  moved  the  House  of  Commons  to  resolTe 

duties  case,  <  that  the  rejection  by  the  Lords  of  the  bill  for  the  repeal  of  the 
paper  duties  is  an  encroachment  on  the  rights  and  privileges  of  the 
House  of  Commons ;  and  it  is  therefore  incumbent  upon  this  House 
to  adopt  a  practical  measure  for  the  vindication  of  its  rights  and 
privileges.'  He  based  this  proposition  on  the  erroneous  construction 
of  the  first  resolution  moved  by  Lord  Palmerston,  and  which  Hallam 
by  anticipation  had  condemned,  and  also  on  the  alleged  necessity  for 
following  up  the  foregoing  resolutions  with  some  decisive  action. 
But  the. ministry  opposed  this  motion,  and  the  previous  question  was 
proposed  thereon  and  negatived.? 

In  the  following  session  (1861),  the  Chancellor  of  the  Exchequer, 
conformably  to  the  principle  asserted  in  the  third  resolution  afore- 
.  said,  embodied  his  whole  budget  propositions,  including  resolutions 
for  the  repeal  of  the  paper  duty,  in  one  bilL  Great  exception  was 
taken  to  this  course  by  a  powerfol  minority  in  the  House  of  Com- 
mons, and  it  underwent  considerable  discussion  on  May  13  and  16. 
It  was  urged  that  although  such  a  proceeding  was  undeniably  in 
accordance  with  some  former  precedents,  and  a  strictly  allowable 
method  of  disposing  of  the  financial  measures  of  the  year,  yet  that 
the  practice  for  the  last  thirty  or  forty  years  had  been  to  insert  the 
propositions  of  the  budget  in  several  bills  ;  that  it  was  not  desirable 
to  include  multifarious  matters,  such  as  the  repeal  and  the  imposi- 
tion of  taxes,  in  one  bill,  even  though  the  subjects  were  cognate  ; 
that  the  Lords  have  never  formally  abandoned  their  right  to  amend 
Money  Bills,  though  leading  members  of  that  House  may  have  dono 
so,  when  speaking  in  its  behalf;  that  admitting  such  a  claim  to  be 
inconsistent  with  the  privileges  of  the  Commons  in  regard  to  Supply, 
yet  that  the  balance  of  the  Constitution  requires  that  the  Lords 
should  possess  a  controlling  power  in  all  matters  of  legislation, 
whether  financial  or  otherwise,  and  that  they  ought  not  to  be  driven 
to  the  alternative  of  rejecting  the  whole  supplies  for  the  year — and 
thereby  jeopardizing  the  public  credit,  the  existence  of  the  nunistry, 
and  the  welfare  of  the  state — or  of  being  obliged  to  agree  to  a  bill 
containing  many  distinct  and  separate  provisions,  all  of  which  they 
were  not  disposed  to  accept ;  that  while  the  extreme  right  of  the 
Commons  may  be  held  to  justify  th^  embodying  of  all  the  budget 
resolutions  in  one  bill,  yet  that  this  power  should  not  be  exercised 
except  on  exti'aordinary  occasions,  and  that  ordinarily  no  proceed- 
ings should'  be  resorted  to  that  would  deprive  the  Lords  of  the 


of  State  for  the  Colonies,  that  Re-  '  respecting  the  non-enactment  of  the 

venue  and  Appropriation  Bills  should  Appropriation  Act  in  Victoria,'  pre- 

invariably  be  distinct  and  separate  sented  to  Parliament  in  1806. 

measures.   See  also  the  ^  Correspond-  '  Hans.  Deb.  vol.  clix.  pp.  2078- 

ence/  and  ^  Further  Correspondence/  2106. 
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opportunity  of  exercising  a  deliberate  judgment  on  every  distinct  Paper 
legislative  proposition,  until  after  continued  provocation,  and  the  duties  case, 
repeated  exercise,  by  the  Lords,  of  their  right  to  reject  measures 
forming  part  of  the  financial  scheme  agreed  to  by  the  Commons ; 
which  extreme  right  of  the  Lords  ought  to  be  reserved  for  rare  and 
exceptional  occasions ;  and,  finally,  that  it  was  quite  unprecedented 
for  a  financial  bill  which  had  been  rejected  by  the  Lords  to  be  after- 
wards embodied  in  another  bill,  sent  up  and  passed  by  them  in  that 
shape  ;  so  that,  at  all  events,  the  course  now  proposed  was  prema- 
ture, and  ought  not  to  have  been  adopted  until  after  successive 
failures  to  induce  the  Lords  to  agree  to  the  repeal  of  the  paper  duty 
in  a  separate  bill.  Nevertheless,  the  bill  was  sent  to  the  Lords  in 
the  shape  it  had  been  introduced  by  the  government.  Its  second 
reading  was  moved  in  that  House  on  June  7.  Li  the  course  of  the 
debate  thereon.  Lord  Derby,  while  asserting  that  the  bill  was  open 
to  objection  in  point  of  form,  did  not  attempt  to  dispute  the  strict 
right  of  the  Commons  to  include  all  the  financial  arrangements  of 
the  year  in  one  measure,  alleging  that  the  Lords  could,  if  they 
deemed  it  expedient,  vindicate  their  privileges  by  dividing  the  bill 
into  two  or  more  parts.  He  also  clearly  showed  that  the  Lords  had 
never  formally  abandoned  their  right  to  amend  a  Money  Bill,  and 
that  in  the  opinion  of  eminent  constitutional  authorities,  they  would 
be  warranted  in  such  an  act,  should  it  be  necessary  to  vindicate 
their  freedom  of  deliberation,  and  to  prevent  the  enacting  of  a 
measure  which  they  regarded  as  objectionable.^i  He  added  that 
there  were  *  repeated  cases  of  financial  measures  being  amended  by 
the  House  of  Lords,  and  the  amendments  being  accepted  by  the 
House  of  Commons '  (after,  of  course,  the  formal  assertion  of  their 
privileges,  by  laying  aside  the  bill,  and  re-introducing  it,  as  amended). 
Notwithstanding  these  objections,  no  attempt  was  made  to  oppose 
the  passing  of  this  bill,  or  to  introduce  any  amendments  therein ; 
.  its  opponents  contenting  themselves  with  recording,  in  an  able  and 
elaborate  protest,  all  the  arguments  that  had  been  adduced  against 
it.'  Toulmin  Smith,  in  his  Parliamentary  Remembrancer  for  1861, 
although  he  had  sided  against  the  Lords  in  the  beginning  of  the 
controversy,  condemned  the  present  proceeding  of  the  Commons,  as 
betokening  a  lack  of  *  ordinary  courtesy  and  self-respect,'  *  really 
amounting  to  a  declaration  that  the  House  of  Lords  shall  be  over- 
ridden, without  scruple,  whenever  the  Commons  want  to  pass  a  bill 
that  cannot  be  safely  trusted  on  the  stage  of  fair  discussion.' ■ 

Following  the  precedent    so  successfully  established, 


«  Hans.  Deb.  vol.  clxiii.  p  720.  •  Pari.  Rememb.  1861,  p.  88  j  and 

'  Ibid.  p.  1160.     Lords  Journals,     see  pp.  100, 101,  118. 
vol.  xciii.  p.  378. 
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Commons  the  Chancellor  of  the  Exchequer  determined  to  introduce 
mdudethe  ^j^^  budget  propositions  of  1862  in  one  general  bill/ 
budget       Leadine  members  of  the  CJommons  strenuously  protested 

resolutions  .^,.  ,.  .  ,     ,        '^  , 

inpnebiu.  agamst  this  course,  as  bemg  a  serious  restnction  upon  the 
opportunities  for  discussing  these  important  financial 
measures,  but  without  avail."  This  was  probably  the 
largest  *  Money  Bill '  ever  passed,  as  it  dealt  with  between 
twenty-two  and  twenty-three  million  pounds  of  pubhc 
taxation.  It  was  commented  upon  somewhat  severely  in 
the  House  of  Lords  on  this  ground,  but  the  Colonial 
Secretary  (the  Duke  of  Newcastle)  contended  that  the 
new  practice  of  combining  the  whole  budget  resolutions 
in  one  bill  was  merely  a  resort  to  former  constitutional 
usage,  and  was  sanctioned  by  high  authority.  Lord 
Derby  considered  that  this  course  was  more  open  to  ob- 
jection on  the  part  of  the  Commons  than  of  the  Lords, 
inasmuch  as  it '  deprives  the  House  of  Commons  of  some 
of  the  most  valuable  means  which  they  have  at  their 
disposal  of  duly  debating  and  fully  considering  the  financial 
measures  of  the  government.'  So  far  as  the  Lords  were 
concerned,  '  the  one  course  interposes  to  us  no  greater 
obstacle  than  the  other ;  because,  as  it  is  perfectly  within 
our  province  and  our  right  to  reject  a  particular  pro- 
position in  a  single  bill,  so  it  is  equally  within  our  compe- 
tence to  reject  that  same  proposition  when  incorporated 
with  others,' ""  and  leave  to  the  Commons  the  consequences 
of  their  own  proceeding.  After  some  further  debate,  the 
bill  was  concurred  in  without  amendment.  In  like  man- 
ner, the  financial  propositions  of  government  in  eacli 
of  the  sessions  of  1863,  1864,  1865,  and  1866,  were  all 
included  in  one  bill,  although  on  May  17,  1866,  Mr. 
Disraeli  took  occasion  to  reiterate  his  conviction  that  this 
course  was  attended  with  considerable  inconveniences.'' 
Having  briefly  noticed  the  relative  position  of  the  two 


'  Hans.  Deb.  vol.  clxvi.  p.  772.  "  Ibid.    vol.    clxx.    p.    861 :   vol. 

•ilrrrf.  pp.  1501-1667.  

'  Hans.  Deb.  vol.  clxvii.  p.  180. 


GRANT  OF  SUPPLY.  465 

branches  of  the  legislature  in  regard  to  matters  of  supply, 
we  will  now  proceed  to  consider,  more  particularly,  the 
course  pursued  in  submitting  to  the  House  of  Commons 
the  pecxmiary  necessities  of  the  state,  and  in  obtaining  the 
sanction  of  Parliament  to  the  expenditure  required  on 
behalf  of  the  same. 

Directly  the  House  of  Commons  have  agreed  to  the  Grant  of 
Address  in  answer  to  the  speech  from  the  throne,  they  ■^pp^^- 
order  the  speech  to  be  taken  into  consideration  on  a 
future  day.  When  that  day  arrives,  so  much  of  the 
speech  as  relates  to  '  the  Estimates  *  is  read  by  the  Speaker. 
A  motion  is  then  made  '  that  a  supply  be  granted  to  her 
Majesty,'  and  the  House  resolve  that,  on  a  future  day,  they 
will  go  into  committee  to  consider  of  that  motion,  to 
which  committee  the  royal  speech  is  referred.  It  has 
been  ruled  by  the  Speaker  that  no  amendment  can  be 
made  to  the  motion,  *  That  a  supply  be  granted,*  and  that 
it  is  not  debatable  when  first  proposed,  but  only  on  the 
day  appointed  for  its  consideration.*  On  the  day  ap- 
pointed, the  committee  sit,  the  speech  is  considered,  and 
they  agree  to  a  resolution,  '  That  a  supply  be  granted  to 
her  Majesty,'  which,  being  reported  on  a  future  day,  is 
agreed  to  by  the  House,  nem,  con.  Until  this  resolution 
has  been  adopted,  ministers  are  unable  to  submit  the 
estimates  to  the  House.^ 

The  general  question  in  favour  of  a  supply  having  been  Appoint- 
determined,  the  House  appoint  another  day  on  which  to  commlttea 
resolve  themselves  into  committee  to  consider  of  the  of  supply, 
supply  granted,  or,  as  it  is  commonly  called,  the  Com- 
mittee of  Supply.     They  then  order  the  estimates  for  the 
Army  and  Navy  to  be  laid  before  them,  and  address  the 
crown  to  give  directions  accordingly. 

When  the  first  report  of  the  Committee  of  Supply  has 
been  received  by  the  House,  and  agreed  to,  a  day  is 
appointed  for  the  House  to  resolve  itself  into  a  committee 

»  May,  Pari.  Prac  ed.  186JJ,  p.  648 ;  Mirror  of  Pari.  1834,  p.  67. 
» Ibid,  1830,  p.  147. 
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Committee  *  to  Gonsider  of  ways  and  means  for  raising  the  supply  * 

RDdMeans.  granted. 

The  It  is  in  the  Committee  of  Ways  and  Means  that  the 

Budget.  Budget,  or  financial  statement  of  the  Chancellor  of  the 
Exchequer,  is  usually  made.  In  1833,  Mr.  Hume  moved 
an  amendment  to  the  motion  for  the  Speaker  to  leave  the 
chair  to  go  into  Committee  of  Supply,  the  object  of  which 
was  to  compel  the  Chancellor  of  the  Exchequer  to  open 
the  budget  before  the  Army  and  Navy  estimates  were 
voted,  but  the  amendment  was  negatived  without  a 
division.'  But  several  instances  are  cited  by  May  wherein 
the  budget  was  brought  forward  in  Committee  of  Supply, 
or  of  Ways  and  Means,  before  the  usual  votes  for  the 
service  of  the  year  had  been  taken.' 

The  introduction  of  the  budget  has  been  thus  de- 
scribed : — *  Before,  or  soon  after  the  close  of  each  financial 
year,  the  Chancellor  of  the  Exchequer  submits  to  the 
House  of  Commons  a  general  statement  of  the  results  of 
the  financial  measures  of  the  preceding  session,  and  gives 
a  general  view  of  the  expected  income  and  expenditure 
of  the  ensuing  year ;  he  intimates  at  the  same  time  whether 
the  government  intends  to  propose  the  repeal  of  any 
taxes,  or  the  raising  of  money  by  the  imposition  of  taxes, 
or  by  loan,  or  otherwise.  This  exposition  of  the  state  of 
the  finances  for  the  past  and  ensuing  year  gives  the  House 
of  Commons  all  the  necessary  information  to  enable  them 
to  exercise  an  important  check  upon  the  minister,  by 
limiting  his  means  of  raising  money  to  the  sums  actually 
required  for  the  public  expenditure.  If  his  statement 
shows  a  larger  surplus  revenue  than  the  House  of  Com- 
mons considers  it  prudent  to  leave  as  a  margin  to  the 
government,  pressure  is  immediately  brought  to  bear 
upon  it  to  procure  a  reduction  of  taxation ;  if,  on  the 
other  hand,  tiie  minister  shows  that  the  revenue  will  be 
insufficient  to  meet  the  expenditure,  it  rests  exclusively 

•  Mirror  of  Pari.  1833,  p.  964. 

•  May,  Pari.  Prac.  ed.  1863,  p.  659;  and  aeepast^  p.  610. 
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with  the  House  of  Commons  to  grant  or  to  refuse  the 
demands  which  may  be  submitted  to  them  for  meeting 
that  deficiency.  The  intention  of  this  budget  statement 
is  not  only  to  lay  before  the  House  of  Commons  the 
scheme  of  taxation  for  the  ensuing  year,  but  to  satisfy 
them  that  the  public  income  to  be  raised  in  the  year  will 
be  sufficient,  and  no  more  than  sufficient,  to  meet  the 
expenditure  which  the  government  proposes  to  incur 
within  the  year.'** 

After  the  ChanceRor  of  the  Exchequer  has  concluded  QuegtioM 
his  financial  statement,  it  is  customary  for  members  to  rise  B^et.* 
and  put  questions  to  the  finance  minister  with  respect  to 
any  point  which  may  require  further  explanation.  This 
is  a  convenient  practice,  and  is  much  to  be  preferred  to 
that  of  raiding,  at  once,  a  general  debate  upon  the  budget, 
as  it  enables  the  whole  ministerial  scheme  to  be  laid  before 
the  country  in  a  complete  and  intelhgible  shape.*  i^ 

Before  proceeding  to  point  out  the  constitutional  prac-  PuUic 
tice  in  the  grant  of  supplies  and  ways  and  means  for  the  '•^«"^®•• 
service  of  the  crown,  it  will  be  necessary  to  show  the 
various  sources  from  whence  the  pubUc  revenue  is  derived, 
and  the  extent  to  which  the  revenue  is  subjected  to  the 
periodical  revision  and  control  of  the  House  of  Commons. 

The  revenues  of  the  crown  in  Great  Britain  were  an- 
ciently derivable  from  the  hereditary  lands  of  the  crown, 
and  from  the  operation  of  various  prerogative  rights.  But 
since  the  astablishment  of  parhamentary  government,  these 
revenues  have  been  mostly  surrendered  to  the  control  of 
Parliament,  in  exchange  for  a  permanent  civil  list.*  The 
public  revenues  of  the  country  are  now  chiefly  obtained 
from  taxes  and  other  imposts,  which  are  levied  under 
the  authority  of  Acts  of  ParUament.  The  whole  revenue, 
from  whatever  source  derived,  is  now  (with  some  trifling 

^  Rep.   on  Public  Moneys,   Com-  '  Budget/  see  Statistical  Joomal,  vol. 

moDS  Papers,  1867,  seas.  ii.  vol.  ix.  \  xzix.  p.  326. 

Memo,  on  Financial  Control,  by  Sir  •  Gladstone  (Chanc.  of  Excheq.), 

G.  C.  Lewis  (Chanc.  of  Excheq.),  p.  Hans.  Deb.  vol.  dxxxiii.  pp.  166, 411. 

26.    For  the  derivation  of  the  word  ^  See  May,  Const.  Hist.  vol.  i.ch.  iv. 
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exception)  paid  into  the  Bank  of  England  or  Ireland  to  the 
account  of  her  Majesty's  Exchequer.  The  old  system  of 
retaining  pubUc  money  at  the  Exchequer  itself  has  been 
entirely  abolished,  and  this  great  department  remodelled, 
by  recent  legislation,  as  will  hereafter  appear,  when  we 
consider  the  manner  in  which  the  control  of  Parliament  is 
exercised  over  the  issue  of  public  money. 

The  revenues  which  are  thus  paid  into  the  Bank  of 
England,  to  the  account  of  the  Exchequer,  comprise  all 
the  principal  revenues  of  the  kingdom,  including  the  Cus- 
toms and  Inland  Eevenue,  and  the  receipts  from  the  Post 
Office. 
ConsoU-  Formerly,  the  proceeds  of  parliamentary  taxes  consti- 

Fund.  tuted  separate  and  distinct  funds,  but,  by  the  Act  27 
Geo.  in.  c.  47,  it  was  directed  that  the  various  duties  and 
taxes  should  be  carried  to  and  constitute  a  fimd,  to  be 
called  *  The  Consolidated  Fund.'* 
Gross  re-  Until  the  year  1854,  the  charges  of  collection  and  ma- 
^*^i^^  nagement  of  the  revenue  of  Customs,  Inland  Eevenue,  and 
the  Exche-  the  Post  Officc,  wcrc  payable  out  of  the  gross  receipts  of 
^^^'  these  imposts,  respectively,  and  only  the  net  revenue, 
after  these  and  other  deductions,  was  paid  into  the  Con- 
solidated Fund.  The  constitutional  objections  to  this 
practice  were  repeatedly  pressed  upon  the  attention  of 
successive  administrations  without  effect.  At  length,  on 
April  29,  1847,  Dr.  Bowring  submitted  to  the  House 
of  Commons  a  series  of  resolutions — based  upon  the  re- 
port of  the  Commissioners  of  Public  Accounts  in  1831 — 
recommending  the  adoption  of  an  improved  system  for 
the  security  of  the  public  revenue,  and  for  ensuring  greater 
accuracy,  simplicity,  and  completeness,  in  the  pubhc  ac- 
counts ;  and  requiring  that  the  gross  revenue  of  the 
country,  without  any  deduction  whatever,  should  be  paid 
into  the  pubUc  chest,  and  be  subjected  to  the  surveillance 

•  The  Consolidated  Funds  of  Eng-    various  hereditary  revenues   of  the 
land  and  Ireland  were  united  by  66    crown  wore  carried  to  this  fund. 
Geo.  III.  c.  98;  and  by  1  Vict.  c.  2, 
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and  control  of  Parliament.  After  some  debate,  the  motion 
was  withdrawn.  But,  on  April  30,  1848,  the  discus- 
sion was  again  renewed,  and  Dr.  Bowring  succeeded  in 
carrying  his  resolutions  by  a  bare  majority.  When  ques- 
tioned upon  the  subject  in  the  following  session,  the  Chan- 
cellor of  the  Exchequer  informed  the  House  that  steps  had 
been  taken  by  the  government  to  carry  out  in  part  the 
reforms  proposed  by  the  resolutions.'  But  it  was  not  until 
1854  that  the  great  object  aimed  at  by  Dr.  Bowring  was 
sought  to  be  accomplished,  by  the  passing  of  a  Bill,  which 
was  introduced  into  Parliament  by  Mr.  Gladstone,  *to  bring 
the  gross  income  and  expenditure  of  the  United  Kingdom, 
&c.  under  the  more  immediate  view  and  control  of  Par- 
liament "  By  this  Act,  it  was  intended  that  the  whole  of 
the  gross  revenues  of  the  country,  derived  from  the  Cus- 
toms, Excise,  (with  the  exception  of  certain  drawbacks, 
discounts,  and  repayments,)  and  other  taxes  (not  including 
the  land  revenues  of  the  crown,  which  are  otherwise  pro- 
vided for),  should  be  paid  into  the  Exchequer,  and  the 
cost  of  collection  be  defrayed  out  of  votes  in  supply.*" 
Besides  the  cost  of  collection,  the  revenue  was  formerly 
chargeable  with  certain  judicial  and  other  salaries,  pen- 
sions, and  other  payments,  under  the  authority  of  various 
Acts  of  Parliament.  By  Mr.  Gladstone's  Act,  these  charges 
were  transferred  either  to  the  Consolidated  Fund  or  to  the 
annual  supplies  to  be  voted  by  Parliament.*  Under  the 
authority  of  this  Act,  moreover,  a  very  large  number  of 
charges,  previously  paid  out  of  the  Consolidated  Fund, 
were  placed,  thenceforth,  in  the  annual  estimates.^  And, 
by  the  Act  19  &  20  Vict.  c.  59,  certain  superannuations 
and  other  charges  which  still  remained  payable  out  of  the 
gross  revenues  were   directed  to  be  removed  from  the 

'  Hans.  Deb.  vol.  cii.  p.  499.  lowed  from  this  improved  system,  see 
«  Act  17  &  18  Vict  c.  94.  Petoon  Taxation,  ck  ix.  <0n  the  Col- 
•»  Mr.  Gladstone's  speech,  in  Hans,  lection  of  the  Revenue  j '  and  North- 
Deb,  vol.  cxxx.  p.  216  J  see  also  Ibid,  cote  on  Fmancial  Policy,  p.  238. 
voL  cxxxv.  p.  801.  J  Mr.  Gladstone,  in  Hans.  Deb.  vol. 
*  As  to  the  results  which  have  fol-  clxix.  p.  1943. 
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same,  and  placed  upon  the  Consolidated  Fund,  &c.  The 
only  payments  remaining  which  could  be  legally  charged 
upon  the  gross  revenues  were  the  charges  on  the  land 
revenues  of  the  crown — the  net  receipts  only  of  which  are 
payable  to  the  Consolidated  Fund,  under  the  statute  10 
Geo.  IV.  c.  50,  sect.  113,  and  the  Civil  List  Act  of  1  &  2 
Vict — and  the  drawbacks,  bounties,  repayments,  and  dis- 
counts, aforesaid. 
<2^«»»  But  notwithstanding  the  Acts  of  1854  and  1856,  the 

intention  whereof  was  clearly  to  require  the  pajrment  of 
the  whole  revenue,  minus  the  drawbacks,  &c.  above- 
mentioned,  into  the  Exchequer,  this  result  was  not  ob- 
tained, owing  to  an  omission  in  the  Acts  of  any  provision 
to  render  such  a  course  compulsory.  Accordingly,  the 
attention  of  the  Committee  on  Public  Moneys,  in  1857, 
was  directed  to  the  matter,  and  they  recommended  the 
passing  of  a  law  to  make  it  imperative  on  the  government 
to  pay  the  gross  revenues  to  the  Exchequer,  without  any 
other  deductions  than  those  above  mentioned,  in  order 
that  all  issues  for  the  public  service  might  receive  the  ' 
previous  sanction  of  Parliament.  They  also  suggested 
that,  if  possible,  the  charges  on  the  land  revenues  should 
be  brought  under  the  same  parliamentary  control.^  By 
Treasury  minutes,  dated  February  15  and  December  23, 
1858,  the  government  agreed  to  this  recommendation, 
excepting  so  far  as  the  land  revenues  were  concerned, 
which,  for  reasons  stated,  could  not  be  carried  out  until 
a  new  civil  list  should  be  under  consideration.*  But 
although  the  Treasury  undertook  to  submit  to  Parliament 
a  Bill  to  effect  this  desirable  improvement,  no  such 
measure  was  brought  forward,  and  this  great  reform 
remained  partially  uncompleted  until  the  passing  of  the 
Exchequer  and  Audit  Departments  Act,  in  1866,  the 
tenth  clause  of  which  has  made  the  practice  obligatory. 
Before  the  passing  of  this  Act,  the  cost  of  collection  was 

*  Rep.  Com.  Pub.  Moneys,  1 867,  p.  4.     xxxiv.  p.  380 ;  and  1860,  vol.  xxxbc. 
»  Commons    Papers,   1867-8,  vol.    pt  i.  p.  174. 
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Still  deducted  in  some  cases  from  the  gross  revenue ;  in 
other  instances  part  of  the  cost  was  paid  out  of  the 
gross  revenue,  and  another  part  voted  by  the  House  of 
Commons  in  the  supplies  of  the  year."* 

For  considerations  of  public  convenience,  it  has  been  salaries  in 
customary,  in  the  case  of  the  revenue  departments  gene-  J^I^* 
rally,  to  pay  the  salaries  of  employ^,  in  the  first  instance,  mcata. 
out  of  revenue  receipts,  and  afterwards  to  repay  these 
advances  to  the  Exchequer  out  of  the  parliamentary  votes 
for  the  said  departments.     This  practice  has  been  tacitly 
approved  by  the  Committee  of  Public  Accounts,  and  is 
sanctioned  by  the  tenth  clause  of  the  Exchequer  Act. 
But  it  is  open  to  abuse,  and  has  been  objected  to  by  the 
Secretary  of  the  Board  of  Audit."" 

With  this  exception,  therefore,  the  whole  public  re- 
venue of  the  country,  together  with  moneys  received 
from  loans,  is  placed  to  the  account  of  the  Consolidated 
Fund,  out  of  which  aU  public  payments  are  made.  Such 
payments  are  twofold :  1.  By  authority  of  permanent 
grants,  under  Acts  of  Parliament.  2.  Pursuant  to  annual 
votes  in  Committee  of  Supply,  payable  out  of  the  Con- 
solidated Fund  by  ways  and  means  annually  provided. 

The  services  provided  for  by  permanent  grants  are  in  Permanent 
the  proportion  of  about  thirty  millions  to  seventy  millions  ^^"^^ 
of  revenue.     They  are  as  follows : — 

1.  The  Funded  Debt ;""  2.  The  Civil  List ;  3.  Annuities 
to  the  Boyal  Family,  and  Pensions ;  4.  Salaries  and  Allow- 
ances of  certain  independent  Officers,  including  the  higher 
class  of  Diplomatic  Functionaries  ;  **  5.  Courts  of  Justice ; 

"  Peto  on  Taxation,  p.  210.    But  ment  of  other  fixed  charges  by  the 

iee  Earl  Qrey  on  ParL  Qov.   (new  Bank  of  England,  on  behalf  of  the 

ed.  pp.  85-90)  for  some  weighty  re-  government,  see   an  article  in  the 

marks  on  the  evil  effects  attending  Shilling  Magazine  (for  May,  1866), 

this  change  of  system.  vol.  iv.  p.  44. 

■  Rep.  Com.  Public  Accounts,  1865,        »  On  March  26, 1863,  it  was  moved 

p.  142 ;  and  see  postj  p.  655.  in  the  House  of  Commons  to  resolve     ' 

**  For  an  interesting  account  of  the  that  the  whole  cost  of  the  diplomatic 
precautions  taken  to  secure  the  service  ou^ht  to  be  provided  for  by 
punctual  payment  of  interest  to  the  annual  estimates  submitted  to  Par- 
national  creditor,  and  also  the  pay-  liament,  instead  of,  as  at  present,  one- 
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6.  Certain  Miscellaneous  Services,  comprising  Interest  and 
Sinking  Fund  of  the  Bussian,  Dutch,  and  Greek  Loans, 
Compensations,  &c.  These  charges  are  made  payable 
out  of  the  Consolidated  Fund,  by  permanent  statutes, 
fix>m  year  to  year,  without  any  renewal  of  parliamentary 
authority.  The  principle  of  not  subjecting  to  the  un- 
certainty of  an  annual  vote  the  provision  for  the  security 
of  the  public  creditor,  the  dignity  of  the  crown,  annu- 
ities and  pensions  to  royal  and  distinguished  persons,  the 
salaries  of  judges  and  other  officers  in  whose  official 
character  independence  is  an  essential  element,  com- 
pensations for  rights  surrendered,  and  like  charges,  is  one 
the  soundness  of  which  is  generally  admitted,  although 
it  may  have  been  in  certain  cases  carried  too  far.** 
ABiwai  The  annual  charges  for  the  payment  of  interest  on  the 
^^'*^*  unfunded  debt,'  for  the  maintenance  of  the  naval  and 
military  forces,  for  the  collection  of  the  revenue,  and  for 
the  various  civil  services,  are  prepared  in  the  respective 
departments  of  state  to  which  they  severally  belong,  and 
are  afterwards  revised  and  approved  by  the  Treasury,  in 
the  manner  described  in  the  chapter  of  this  work  which 
treats  of  the  functions  of  that  branch  of  the  executive 
government.  They  are  then  submitted  to  the  House  of 
Commons'  by  command  of  the  crown  in  very  detailed 
estimates.*  

balf  the  amount  being  payable  out  mittee  of  Supply,  after  which  a  reso- 

of  the  Consolidated  Fund  by  a  fixed  lution  in  reported  from  the  Committee 

annual    charge    under    an    Act    of  of  Ways  and  Means  that  a  sum  equal 

Parliament.    The  Chancellor  of  the  to  that  amount  be  raised  by  Joans  or 

Exchequer  oppose<i  the  motion,  on  Exche<]uer  bills,  to  be  charged  on  the 

grounds  of  expediency,  and  it  was  next  aids  to  be  granted  by  Parlia- 

negatiyed  on  division.  ment   Cox,  Inst.  193 ;  and  see  Hans. 

*»  Rep.  on  Pub.  Moneys,  1857,  p.  Deb.  vol.  clxi.  p.  1300. 
26.  '  It  is  not  customary  to  send  the 

'  The    '  unfunded    debt '   consists  estimates  to  the  House  of  Lozds.    In 

principally  of  Exchequer  bills,  which  1786  they  applied  for  a  copy,  and 

are  in  the  nature  of  temporary  loans  were  refused  oy  the  Commons.    In 

to  the    government.      Every  year,  1839  they  succeeded  in  obtaining  a 

during  the  sitting  of  the  Committee  cop^,  '  almost  for  the  first  time  in 

of  Supply,  grants  are  made  from  time  their  history.*    Hans.  Deb.  voL  clii. 

to  time  of  money  on  account,  to  be  pp.  1440,  1503. 
raised  by  Excheouer  bills  or  loans.        *  Until  the  year  1863,  there  was 

This  supply  of  credit  is  voted  in  Com-  one  eJ:ception  to  this  nile,  in  respect 
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In  order  that  the  House  may  be  informed,  as  early  as  pwsenta. 
possible,  of  the  expenditure  for  which  they  will  have  to  el^/tes.* 
provide,   the   following   resolution    was    agreed   to   on 
February  19,  1821,  and  has  ever  since  been  complied 
with : — 

*  That  this  House  considers  it  essentially  useful  to  the 
exact  performance  of  its  duties,  as  guardians  of  the  public 
purse,  that,  during  the  continuance  of  the  peace,  when- 
ever Parliament  shall  be  assembled  before  Cliristmas,  the 
estimates  for  the  Navy,  Army,  and  Ordnance  Departments 
should  be  presented  before  January  15  then  next  fol- 
lowing, if  Parliament  be  then  sitting ;  and  that  such 
estimates  should  be  presented  within  ten  days  after  the 
opening  of  the  Committee  of  Supply,  when  Parliament 
shall  not  be  assembled  till  after  Christmas/ 

The  estimates  for  Civil  Services,  commonly  called  the 
Miscellaneous  estimates,  and  those  for  the  Eevenue  de- 
partments, have  been  usually  presented  somewhat  later 
in  the  session."  The  Committees  on  Pubhc  Moneys,  on 
Miscellaneous  Expenditure,  and  on  Public  Accounts,  ap- 
pointed within  the  last  ten  years,  have  all  recommended 
that  these  estimates  should  be  laid  on  the  table  every 
session,  as  soon  as  possible  after  the  meeting  of  Parlia- 
ment, but  as  yet  the  government,  though  they  have 
expressed  a  desire  to  do  so,  have  found  great  diflSculty 


to  the  Disembodied  Militia  estimates,  and  to  be  merely  formally  assented 

which  used  to  be  formally  prepared  to    by    the    committee    charged  to 

by  a   committee  of  the  House  of  prepare  them.  •  It  was  accordingly 

Commons.      In    former   times,  the  agreed  to  abandon  this  ancient  usage, 

frivilege  of  the  direct  control  of  the  and  to  permit  these  estimates  to  be 

louse  over  the  expenditure  upon  the  henceforth  prepared  by  the  executive 

Militia  was  highly  prized,  as  one  of  goyemment,  and  to  lie  presented  to 

the  safeguards  of  the  liberties  of  the  Parliament  simultaneously  with  the 

country,  the  Militia  bein^  considered  ordinary  Army  estimates,  as  in  the 

a  constitutional  force,  as  distinguished  case  of  the  expenses  of  the  Embodied 

from    the    regular  Army.    Of   late  Militia  and  the  Yeomanry  and  of  the 

years  that  feeling  has  \>een  entirely  Volunteers.    Hans.  Deb.  yol.  clxviii. 

changed,  in  consequence  of  the  con-  p.  662.     And  see  Mirror  of  ParL 

trol  acauired  by  theHouseoyer  the  re-  182S,  p.  1221 ;  Hans.  Deb.  yol.  clxix. 

gular  Army  in  Committee  of  Supply ;  p.  108. 

the  Militia  estimates  had  come  to  be  "  May,  Pari.  Prac.  ed.   1868^  p. 

in  fact  prepared  in  the  War  Office,  550. 
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in  expediting  their  delivery/  On  March  21, 1862,  com- 
plaint was  made  of  this  to  the  House  of  Commons ;  but 
the  Chancellor  of  the  Exchequer  (Mr.  Gladstone)  replied 
that,  while  he  admitted  that  it  was  most  desirable  to 
carry  out  this  recommendation  as  strictly  as  possible, 
these  estimates  could  not  be  presented  with  the  same 
regularity  as  those  for  military  and  naval  services ;  their 
preparation  depended  so  much,  not  merely  on  other 
public  departments,  but  upon  members  of  commissions, 
governing  bodies  of  institutions,  and  even  on  others  who 
gave  gratuitous  services  to  the  pubUc,  that  it  was  im- 
possible to  expedite  them  as  much  as  could  be  wished ; 
and  that,  if  the  House  laid  down  any  fixed  rule  on  the 
subject  it  would  be  complied  with,  *  but  the  effect  would 
be  that  the  miscellaneous  estimates  would  be  imperfect, 
and  the  practice  of  presenting  supplementary  estimates — 
one  of  the  greatest  financial  evils  the  House  could  endure 
—would  of  necessity  prevail/  "^  Nevertheless,  the  Civil 
Service  estimates  for  1866-67  were  laid  upon  the  table, 
in  an  improved  shape,  on  February  16,  1866,  being 
within  sixteen  days  of  the  meeting  of  Parliament.  This 
desirable  arrangement  having  been  once  accomplished,  it 
will  probably  be  adhered  to  in  future. 
Supple-  The  objection  urged  by  Mr.  Gladstone  in  the  fore- 

going remarks  against  the  practice  of  Supplementary 
Estimates,  is  one  that  he  has  repeatedly  pressed  upon 
the  attention  of  Parliament.  In  his  evidence  before  the 
Committee  on  Public  Accounts,  in  1862,  he  stated  that 
he  regarded  such  estimates  '  with  great  jealousy.  Though 
very  plausible  in  theory,  he  thought  that  in  practice 
nothing  tended  so  much  to  defeat  the  efiicacy  of  parha- 
mentary  control  as  the  easy  resort  to  supplementary 
estimates.  To  render  this  control  effectual,  it  was  neces- 
sary that  the  House  of  Commons  should  have  the  money 
transactions  of  the  year  presented  to  it  in  one  mass,  and 
in  one  account.     If  it  is  to  be  a  set  of  current  transactions. 


mentaiy 
eBtixnates. 


'  Treasuiy   minute  of  December    vol.  xxxix.  pt.  i.  p.  176. 
23, 1858,  in  Commona  Papers,  1860,        •  Hans.  Deb.  vol.  clxv.  p.  1030. 
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with  a  balance  varying  from  time  to  time,  the  House 
would  never  know  where  it  was.  If  supplementary  esti- 
mates were  easily  and  frequently  resorted  to,  the  House 
would  be  obliged,  in  self-defence,  to  appoint  a  permanent 
Finance  Committee.'  * 

The  great  and  increasing  expenditure  of  government  Propoaed 
has  given  rise  to  various  expedients,  on  the  part  of  financial  i^  ^t^^^ 
reformers,  to  effect  reductions  in  the  same.     The  consti-  p^^!^<^  ^" 
tutional  course  of  appointing  a  Committee  of  Public 
Accounts  will  be  noticed  in  its   proper   place.      Such 
committees,  however,  are  necessarily  hmited  to  the  inves- 
tigation of  past  transactions,  and  to  the  consideration  of 
questions  arising  out  of  the  management  of  financial 
matters  by  the  executive  government.     Not  content  with 
such  legitimate  enquiries,  attempts  have  occasionally  been 
made  to  induce  the  House  of  Commons  to  appoint  select  Committee 
committees  to  revise  the  estimates  before  they  should  be  Jhe'elti^ 
submitted  to  the  Committee  of  Supply ;  but  these  attempts  ™**"- 
have  been  uniformly  unsuccessful.     In  one  or  two  in- 
stances, during  the  reign  of  William  HI.,  we  read  of  the 
estimates,  with  other  accounts,  being  referred  to  a  select 
committee ;  ^  but  since  the  doctrine  of  ministerial  respon- 
sibility has  been  properly  understood,  no  such  proceedings 
have  been  permitted,  as  the  following  cases  will  show  : — 

On  March  16,  1835,  Mr.  Home  moved  to  refer  the  Navy  Preoedenta 
estimates  to  a  select  committee,  prior  to  their  being  submitted  to 
the  committee  of  supply.  The  Chancellor  of  the  Exchequer  (Sir 
Biobert  Peel)  opposed  the  motion,  declaring  that  'it  is  for  the 
executive  government,  from  the  information  it  receives  from  all 
quarters,  diplomatic  and  otherwise,  to  judge  of  what  the  country 
ought  to  bear,  and  then  to  submit  that  opinion  to  the  approbation 
of  the  House.  The  government  might  be  required  to  form  their 
judgment  upon  facts  which  it  might  not  be  consistent  with  their 
duiy  publicly  to  disclose,  and  they  are  botmd  to  ask,  in  some  in- 
stances, for  not  personal  but  political  confidence  from  the  House. 
To  entrust  all  this  to  a  finance  committee  would  be  to  transfer 


"  Com.  onPub.  Acct8.1862.  Evid.  mates  submitted  by  Mr.  Disraeli,  in 

1671.     See  also  his  remarks  in  Hans.  1866,  -  lid.  vol.  clxxxiv.   pp.   1202, 

Deb.  vol.  clxix.  p.  1860.     And  in  the  1673. 

debate  on  the    supplementary  esti-  '  Hans.  Deb.  vol.  clxv.  p.  1325. 
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Precedents  the  duty  of  the  monarchy  to  the  House  of  Commons.* «  Sir  James 
Graham,  a  leader  of  the  Opposition,  also  opposed  the  motion,  and  it 
was  negatived  by  a  large  majority.  A  few  days  afterwards  Mr. 
Hume  moved  that  the  Army  and  Ordnance  estimates  be  referred 
to  a  select  committee,  with  a  view  to  the  reduction  of  expenditure, 
and  for  other  purposes.  The  motion  was  opposed  by  Lord  John 
Russell,  the  leader  of  the  Opposition,  and  it  was  resisted  by  Sir 
Robert  Peel  on  the  ground  that  the  executive  government  commands 
means  of  information  which  neither  the  House  of  Commons  nor  a 
select  committee  can  have  access  to,  and  it  is  their  constitutional 
province,  on  their  own  responsibility,  to  propose  what  the  exigencies 
of  the  public  service  may  require.  Mr.  Hume  expressed  his  willing- 
ness to  concede  to  the  discretion  of  the  government  the  amount  of 
force  to  be  maintained,  but  this  did  not  satisfy  Sir  R.  Peel,  who 
pointed  out  the  serious  objections  which  existed  to  a  transference  of 
the  constitutional  revision  of  the  whole  House  over  the  estimates 
to  a  conmiittee  of  a  few  members,  who  could  not  exercise  an  efficient 
control,  and  whose  assumed  jurisdiction  would  nevertheless  prac- 
tically operate  to  withdraw  the  supply  votes  firom  the  beneficial 
scrutiny  of  the  committee  of  the  whole  House.  After  some  further 
discussion  the  motion  was  withdrawn.* 

In  1857,  a  similar  motion,  to  refer  the  Army  estimates  to  a  select 
committee,  not  being  seconded,  fell  to  the  ground.^ 

In  1847,  notice  being  taken  that '  a  constant  increase  was  going 
on  in  the  Miscellaneous  estimates,  which  required  some  efficient 
check,*  the  government  were  asked  to  consent  to  the  appointment 
of  'a  committee,  or  other  tribunal,  to  which  the  said  estimates 
could  be  submitted,  previously  to  the  House  being  called  upon  to 
vote  them  in  committee  of  supply.'  The  First  Lord  of  the  Trea- 
sury (Lord  John  Russell)  admitted  that '  there  was  great  room  for 
enquiry,  and  early  in  the  next  session  he  hoped  that  a  select 
committee  would  lay  down  some  principles  on  which  in  future  it 
would  be  safe  to  proceed.'  ®  Accordingly,  on  February  22,  1848, 
Lord  John  Russell  himself  moved  for  the  appointment  of  two  com- 
mittees, one  to  enquire  into  the  expenditure  of  the  Navy,  Army, 
and  Ordnance,  the  other  into  the  Miscellaneous  expenditure  of  the 
country.  These  committees  were  restricted  in  their  enquiries 
within  constitutional  limits;  the  government  did  not  propose  to 
abandon  their  discretion  and  responsibility  in  regard  to  the  force 
required  to  be  maintained  in  any  department  of  the  public  service, 


•  Mirror  of   Pari.  1836,  p.   364.  Rep.  Gov.  p.  00. 
And  see  Bimilar  remarks  by  Mr.  Die-        •  Mirror  of  ParL  1836,  pp.   588- 

raeli,  when  in  opposition,  in  1867.  592. 

Hans.    Deb.  vol.  cxlvi.  p.  64.     See        *  Hans.  Deb.  vol.  cxlv.  p.  843. 
also  Grey,  Pari.  Gov.   p.  78  j  Mill,        •  Ibid,  vol.  xciv.  p.  186. 
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bufcj  with  this  proviso,  they  invited  the  fullest  investigation  into  Pi-ecedenta 
the  details  of  the  public  expenditure,  with  a  view  to  reductions  to 
be  made  in  future  estimates.*^  Notwithstanding  the  difference  of 
origin,  these  two  committees  were  substantially  the  same  as  the 
finance  committees  which  are  now  annually  appointed  by  the  House 
of  Commons,  and  which  have  never  sought  to  interfere  with  the 
estimates  for  the  ensuing  year,  as  laid  upon  the  table  of  the  House 
by  command  of  the  sovereign.  Nevertheless,  great  public  advan- 
tages have  resulted  from  the  labours  of  these  committees,  in  the 
simplification  and  improvement  of  the  estimates  in  future  years,  as 
well  as  in  the  reduction  of  the  public  expenditure. 

On  March  11,  1862,  another  attempt  was  made  to  induce 
the  House  of  Commons  to  control  the  estimates,  by  Lord  Robert 
Montagu,  who  moved  to  resolve  that,  in  order  to  strengthen  the 
check  upon  the  government  in  regard  to  issues  of  money  for  any 
public  service  whatever,  in  excess  of  the  sums  voted  by  Parliament, 
as  well  as  to  secure  the  just  appropriation  of  every  payment  voted 
by  Parliament  to  its  proper  account,  a  committee  be  appointed,  to 
be  annually  nominated  by  the  Committee  of  Selection,  for  the  pur- 
pose of  revising  all  estimates  or  accounts  laid  before  Parliament, 
with  instruction  to  consider  of  improving  the  present  system  of 
audit,  and  also  to  report  to  the  House  the  exact  period  of  the 
financial  year  when  it  would  be  desirable  that  the  annual  estimates 
should  be  presented  to  Parliament,  so  as  to  enable  the  necessary 
examination  of  such  estimates  or  accounts  to  be  completed  and  re- 
ported upon  by  the  said  committee  before  this  House  proceeds  to 
sanction  such  estimates,  &c.  by  a  vote  of  payment  in  supply.  This 
proposal  that  the  estimates  should  undergo  revision  by  a  select 
committee  was  strenuously  resisted  by  the  government,  as  cutting 
at  the  root  of  our  present  political  system.  Any  such  committee 
would  either  supersede  the  House,  in  its  duty  of  examining  and  pass- 
ing the  accounts,  or  it  would  supersede  the  government  in  its  duty  of 
submitting  them.  It  would  lead  to  a  transference  of  the  responsi- 
bility of  the  government  for  the  estimates  to  an  irresponsible  body. 
The  motion  was  negatived,  on  division,  by  a  large  majority.'  • 

And  here  it  may  be  suitable  to  refer  to  a  class  of  motions 


*  Hans.  Deb.  vol.  xcvi.  pp.  ;1067-  to  a  select  committee  was  negatived. 
1076  ;  voL  ci.  p.  713.  See  a  similar  case  on  May  26, 1864. 

•  Ibid.  vol.  clxv.  pp.  1306-1369.  On  April  3,  1866,  a  motion  to  refer 
See  also  Qeneral  Feel's  remarks  the  whole  Civil  Service  estimates  to 
on  the  question  of  referring  the  a  select  committee  was  proposed,  and 
estimates  to  a  select  committee,  withdrawn  after  a  few  remarks  from 
Ibid.  p.  940.  On  April  13,  1863^  a  the  Secretary  of  the  Treasury.  Hans, 
motion  to  refer  part  i.  of  the  Civil  Deb.  vol  clxzviii.  p.  717. 

bervice  estimates  (on  Public  Works) 


478 


THB   ROYAL   PREROGATIVE. 


MotioiiB 
for  reduc- 
tion of  ex- 
penditure. 

Precedents 


which,  although  they  do  not  concern  the  estimates  for  the 
current  year,  are,  nevertheless,  intended  to  efiect  a  pro- 
spective reduction  of  the  annual  estimates,  and  to  express 
the  constitutional  opinion  of  the  House  of  Commons  in 
regard  to  the  increase  of  the  public  expenditure. 

On  July  16,  1849,  it  was  moved  by  Mr.  Henley  to  resolve,  that  a 
reduction  often  per  cent,  be  made  in  iJl  salaries  in  all  the  departments 
of  government,  at  home  and  abroad.  The  motion  was  opposed  by  the 
Chancellor  of  the  Exchequer,  who  contended  that  the  public  servants 
were  not  more  highly  paid  than  was  necessary  to  their  adequate 
remuneration.  Afler  debate,  the  motion  was  negatived  by  a  large 
majority.  But  on  April  12,  1860,  on  motion  of  Lord  John 
Russell  (the  Prime  Minister),  a  select  committee  was  appointed  to 
enquire  into  the  salaries  and  emoluments  of  offices  held,  during  the 
pleasure  of  the  crown,  by  members  of  Parliament,  and  also  into  the 
salaries,  fees,  and  pensions  of  judicial  officers,  and  into  the  cost  of 
the  diplomatic  service.  This  committee  made  a  valuable  report  on 
the  duties  of  official  persons  of  the  highest  rank,  but  generally  ad- 
verse to  a  reduction  of  salaries.' 

On  March  10,  1857,  Mr.  Gladstone  moved  to  resolve  that, 
'  in  order  to  secure  to  the  country  that  relief  from  taxation  which 
it  justly  expects,  it  is  necessary,  in  the  judgment  of  this  House,  to 
revise  and  further  reduce  the  expenditure  of  the  state.'  The 
House  of  Commons  had,  a  few  days  previously,  censured  the  govern* 
ment  (which  otherwise  possessed  the  confidence  of  the  House)  for 
the  conduct  of  affairs  in  China,  and  the  government  had  determined 
to  appeal  to  the  country  by  a  dissolution  of  Parliament.  In  order 
to  enable  them  to  carry  oi»  the  public  service  until  the  assembling 
of  a  new  Parliament,  ministers  applied  to  the  House  of  Commons 
for  a  *  vote  on  account,'  for  four  months.  Having  no  objection  to 
this  course,  and  admitting  it  to  be  just  and  customary,  Mr.  Glad- 
stone was  yet  of  opinion  that  the  proposed  estimates  were  excessive. 
He  accordingly  sought,  by  this  motion,  to  compel  the  government 
to  re-consider  their  estimates  before  the  re-assembling  of  Parlia- 
ment, and  to  submit  them,  with  considerable  reductions,  to  the 
judgment  of  the  new  House  of  Commons.  The  House  did  not 
concur  with  Mr.  Gladstone  as  to  the  propriety  or  expediency  of 
this  motion,  and  it  was  negatived  without  a  division. 

On  June  3,  1862,  Mr.  Stansfeld  moved  to  resolve,  that  the 
national  expenditure   is   capable  of  reduction,    without   oompro- 


'  Commons  Papers,  1850,  vol.  xv. 
p.  179.  See  Treasury  minute  of  May 
20,  1851,  recording  the  steps  which 


ha^e  been  taken  for  giving  effect  to 
the  recommendations  of  this  com- 
mittee.   Ibid  1851,  vol.  xxxi.  p  879. 
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mising  tlie  safety,  independence,  or  legitimate  influence  of  the  Preoedenta 
country.  In  amendment,  Lord  Palmerston  (the  Prime  Minister) 
moved  that  the  House,  sensible  of  the  necessity  of  economj,  is  at 
the  same  time  mindful  of  its  obligation  to  provide  for  the  security 
of  the  country  at  home  and  the  protection  of  its  interests  abroad, 
and  that  it  observes  with  satisfaction  the  decrease  already  effected 
in  the  national  expenditure,  and  trusts  such  further  diminution 
may  be  made  in  it  as  the  future  state  of  things  may  warrant. 
Besides  this  amendment,  no  less  than  five  other  amendnsients,  either 
to  Mr.  Stansfeld's,  or  to  Lord  Palmerston's  motion,  stood  upon  the 
notice  paper.  One  of  them  (Mr.  Walpole's)  was  regarded  by  Lord 
Palmerston  as  equivalent  to  a  vote  of  want  of  confidence  ;  he  there- 
fore suggested  that  it  should  have  the  priority.  The  members  who 
were  about  to  propose  the  other  amendments  agreed  to  withhold 
them ;  but  Mr.  Walpole  declared  that  he  did  not  intend  a  vote  of 
censure  by  his  motion,  yet,  after  Lord  Palmerston's  statement  re- 
specting it,  he  was  not  prepared  to  encounter  the  responsibilities 
which  would  be  entailed  by  the  success  of  his  amendment,  and 
therefore  he  would  not  move  it.  Lord  Palmerston,  in  justifying  his 
own  amendment,  said  that  he  hoped  that  the  government  would  next 
year  be  able  to  present  diminished  estimates  to  Parliament.  After 
a  long  debate.  Lord  Palmerston*s  amendment  was  carried,  by  a  large 
majority.  In  the  two  following  sessions,  upon  opening  the  budget, 
the  Chancellor  of  the  Exchequer  referred  to  this  resolution,  and 
showed  that  the  government  had  succeeded  in  effecting  considerable 
reductions  in  the  estimates  for  the  ensuing  year,  with  a  reasonable 
hope  of  further  retrenchment  in  future.^  Upon  the  accession  of 
the  Derby  administration  to  office,  in  1866,  Mr.  Disraeli,  the  new 
Chancellor  of  the  Exchequer,  took  occasion  to  advert  to  this  resolu- 
tion, and  to  assure  the  House  that  the  financial  policy  of  the  govern- 
ment would  be  framed  in  accordance  therewith."^ 

On  February  11,  1864,  Sir  H.  Willoughby  called  the  attention 
of  the  House  to  the  enormous  increase  of  taxation  and  expenditure 
within  the  last  few  years.  The  annual  average  of  the  public  expen- 
diture during  the  years  1842  to  1846  was  50,260,000Z.,  whilst  in 
1864  it  amounted  to  nearly  70  millions.  This  amount  of  taxation 
was  levied  in  a  time  of  peace,  and  was  entirely  independent  of  the 
local  taxation,  which  amounted  to  nearly  twenty  millions  additional ! 
In  giving  his  explanations  on  this  subject,  the  Chancellor  of  the  Ex- 
chequer stated  lixat,  owing  to  the  great  increase  in  the  items  of  the 
civil  expenditure,  the  task  of  the  Treasury  in  controlling  the  same 
had  become  increasingly  onerous  and  difficult,  and  could  only  be 


«  Hans.  Deb.  vol.  clxx-  p.  200;  Ibid,  vol.  ebudv.  p.  588. 
»»  Ibid,  voL  clxxxiv.  p.  1289. 
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ProcedenU  effectnally  performed  when  £he  goyemment  was  Btistamed  by  the 
House  of  Commons  in  its  efforts  to  resist  additional  expenditare.'^ 

On  March  1,  1864,  Mr.  Marsh  moved  that  the  Civil  Service 
and  Miscellaneous  Estimates  had  been,  for  many  years,  rapidly  in- 
creasing, and  ought  to  be  reduced.  After  explanations  from  the 
Secretary  of  the  Treasury  as  to  the  causes  which  had  occasioned 
this  increase,  and  rendered  it  unavoidable,  a  brief  debate  ensued, 
which  ended  in  the  withdrawal  of  the  motion. 

On  February  26,  1866,  Mr.  White  moved  to  resolve,  that  the 
expenditure  of  the  government  has,  of  late  years,  been  excessive ; 
that  it  is  taken  in  great  measure  out  of  the  earnings  of  the  people, 
&o.     After  a  long  debate,  the  motion  was  withdrawn. 


Contfento 
of  the 
ettimatee. 


Amy  and 
Navy 

e2itimat60. 


The  estimates  of  the  supplies  required  by  government 
for  the  service  of  the  ensuing  year  are  at  present  (1866) 
divided  into  about  170  separate  votes,  or  resolutions, 
which  appropriate  specified  sums  for  services  specially 
defined,  and  for  the  period  of  one  year.  Some  of  the 
votes  are  for  very  large  amounts,  but,  practically,  there 
is  no  more  difficulty  in  dealing  with  such  votes  than  with 
any  others,  inasmuch  as  each  vote  is  accompanied,  in  the 
printed  estimates,  with  a  list  of  the  particular  items,  or 
heads,  of  expenditure,  which  are  intended  to  be  defrayed 
out  of  the  same.  In  addition  to  the  information  thus 
afforded  in  regard  to  the  proposed  expenditure,  the 
printed  estimates  contain  numerous  explanatory  notes, 
and,  occasionally,  an  appendix  of  official  correspondence 
in  relation  to  particular  branches  of  expenditure.  The 
estimates  are  now  submitted  to  the  House  of  Commons 
in  much  greater  detail  than  formerly,  in  order  to  meet 
the  increasing  demand  for  full  and  accurate  information 
upon  all  matters  which  concern  the  public  expenditure.* 

Considerable  improvements  have  recently  been  made 
in  the  framing  of  the  Army  and  Navy  estimates.''  And, 
as  a  result  of  the  passing  of  the  Exchequer  and  Audit 


*  Han8.  Deb.  vol.  clxxiii.  p.  477. 

J  Ibid.  vol.  clxvii.  p.  56 ;  Ibid,  Tol. 
clxxi.  p.  322. 

^  Reports,  Sel.  Commit,  on  Navy, 
Army,  aod  Ordoance  Estimates,  in 


Commons  Papers,  1847-48,  voL  xxi. ; 
1849,  vol.  ix. ;  1860,  voL  x.  Reports, 
Com.  on  Pub.  Accounts,  1864,  Evid. 
p.  2;  1865,  p.  33. 
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Departments  Act  of  1866,  it  has  been  proposed,  by  the  Civii 
Treasury,  to  re-model  the  classification  of  the  estimates  for  ^a^^. 
Miscellaneous  Civil  Services.  At  present  these  estimates 
are  arranged  under  seven  heads,  or  classes,  of  subjects, 
viz. : — 1.  Public  Works  and  Buildings ;  2.  Salaries  and 
Expenses  of  Public  Departments ;  3.  Law  and  Justice ; 
4.  Education,  Science,  and  Art ;  5.  Colonial,  Consular, 
and  other  Foreign  Services ;  6.  Superannuation  and  Ee- 
tired  Allowances,  and  Gratuities  for  Charitable  and  other 
purposes;^  7.  Miscellaneous,  Special,  and  Temporary 
Objects.  The  Lords  of  the  Treasury  are  of  opinion  that 
henceforth  it  will  be  more  convenient,  not  only  as  a  means 
of  facihtating  discussion  on  the  estimates  in  the  House  of 
Commons,  but  also  in  the  subsequent  preparation  and 
audit  of  the  appropriation  accounts  of  the  expenditure 
incurred,  that  the  services  conducted  under  the  responsi- 
bility of  distinct  departments  of  the  government  should, 
as  far  as  possible,  be  grouped  together  in  a  distinct  series 
of  votes.  This  opinion  has  been  concurred  in  by  the 
Committee  of  Public  Accounts." 

A  careful  and  discriminative  classification  of  votes,  and  ciassifica- 
items  of  votes,  in  the  annual  estimates,  materially  facili-  esdi^tcB. 
tates  the  classification  of  payments,  limits  the  discretion 
of  accountants,  and  leaves  less  room  for  differences  of 
opinion  in  regard  to  the  vote  to  which  a  particular  pay- 
ment is  chargeable.**     It  is  therefore  of  great  importance 

*  It  is  worthy  of  remark  that  the  Taxation,  p.  868. 
English  estimates,  as  a  general  rule^  ■"  Treasury  minute,  dated  June  23, 
contain  but  few  g^nts  in  aid  of  pri-  1866.  Commons  Papers,  1866,  No. 
vate  charities  or  local  benevolent  in-  863.  Rep.  Com.  Pud.  Accts.,  1866, 
stitutions.  It  is  considered  that  the  pp.  iii.  6.  For  an  account  of  the  Mis- 
practical  result  of  governmental  aid  cellaneous  Civil  Service  estimates, 
to  such  institutions  would  be  to  dry  their  classification,  gradual  increase, 
up  the  sources  of  private  benevolence,  and  revision,  with  a  view  to  reduc- 
upon  which  local  charities  must  chiefly  tion,  see  Peto  on  Taxation,  p.  810; 
depend,  and  to  weaken  Uie  motives  Reports  of  Committees  on  luisc  Exp. 
for  their  economical  management,  in  1847-8 ;  and  on  Public  Accts.  m 
thereby  seriously  injuring  instead  of  1861  and  1862.  Mr.  Gladstone,  in 
promoting  their  welfare.  Rep.  Com.  Hans.  Deb.  vol.  clxxiv.  p.  588. 
Misc.  Exp.  1847-48,  pp.  27, 86.  Hans.  ■  Rep.  Com.  Pub.  Moneys,  1857, 
Deb.  voL   clxvi.   p.  1663.     Peto  on  App.  pp.  88,  8a 

VOL.  I.  II 


482  THE  ROYAL  PREROGATIVE. 

that  no  pains  should  be  spared  in  the  judicious  prepara- 
tion of  the  estimates. 

When  the  estimates  have  been  presented  to  the  House, 
they  are  ordered  to  be  printed  for  the  use  of  members, 
and  are  referred  to  the  Committee  of  Supply, 
Committee  The  sittings  of  the  Committee  of  Supply  then  com- 
ttppj-  jjj^ence.  The  member  of  the  administration  who  is 
charged  with  the  duty  of  representing  the  particular  de- 
partment on  behalf  of  which  the  grants  are  proposed,** 
first  explains  to  the  committee  whatever  may  be  necessary 
to  satisfy  them  as  to  the  general  expediency  and  propriety 
of  the  class  of  estimates  imder  consideration,  and  then 
proceeds  to  propose  each  grant  in  succession.  When  the 
Navy  or  Army  estimates  are  under  the  consideration  of 
the  committee,  it  is  customary  to  permit  members  to 
animadvert  upon  the  whole  estimates,  or  upon  naval  or 
mihtary  matters  generally,  before  the  first  vote  is  taken  ; 
and  this  opportunity  is  usually  embraced,  by  the  mover 
of  the  estimates,  to  review  the  general  subject-matter 
of  the  same.  But,  after  the  first  vote,  the  discussion  is 
strictly  confined  to  the  particular  vote  before  the  commit- 
tee.^ The  Civil  Service  estimates,  however,  are  of  too 
multifarious  a  description  to  be  dealt  with  in  a  general 
statement.* 

Each  resolution  of  Supply  is  proposed  from  the  chair  in 
the  following  words  :  '  That  a  sum  not  exceeding  £ 

®  Hans.  Deb.  vol.  cxIt.  p.  860.  Bj  advantage  of  ensuring,  as  the  repre- 
the  usage  of  Parliament,  the  esti-  sentative  in  the  House  of  this  great 
mates  for  the  British  Museum,  after  national  collection,  one  who  is  uuni- 
they  have  been  approved  by  the  Trea-  liar  with  its  multi£uiou8  details,  and 
sury,  are  invariably  introduced  and  able  to  afford  minute  information  con- 
moved  by  some  member  of  the  go-  ceming  its  actual  condition  and  re- 
veming  bod v  of  that  institution,  irre-  quirements.  On  this  account  the 
Bpective  of  nis  political  opinions,  the  administration  have  been  hitiierto 
preference  bein^  given  to  one  who  is  unwilUng  to  change  this  arran^ment 
not  an  ex-oificio  trustee.  Mirror  of  for  one  more  in  accordance  with  the 
Pari.  1840,  p.  4637.  Hans.  Deb.  vol.  principles  of  parliamentary  govem- 
clv.  p.  430.  Ibid.  voL  clxviL  p.  466.  ment  Ibid.  vol.  dzix.  p.  1666 ;  Ibid. 
This  is  confessedly  an  anomalous  voL  clxxvi.  p.  1368 ;  iWi  voL  dzxxiv. 
practice  (see  Lord  H.  Lennox's  mo-  pp.  1667, 1663. 
tion  on  the*sub|ect  in  the  Commons  ^  Ibid.  vol.  dxxxi.  pp.  1321^  1626. 
on  March  18,  1862)  ;  but  it  has  the  «  Ibid.  p.  1783. 
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be  granted  to  her  Majesty*  for  the  object  specified  in  the 
particular  vote  in  the  printed  estimates.  This  motion 
may  be  either  agreed  to  or  negatived,  but  it  is  not  com- 
petent for  the  committee  to  make  any  alteration  therein 
which  could  change  the  destination  of  the  vote,^  or  in- 
crease the  amount  proposed,"  because  the  House  of  Com- 
mons can  only  vote  money  pursuant  to  the  recommenda- 
tion of  the  crown.  In  like  manner,  it  is  irregular  to 
move  an  instruction  to  the  Committee  of  Supply,  as  it  is 
only  competent  for  the  committee  to  consider  the  esti- 
mates which  have  been  submitted  to  the  consideration  of 
the  House  by  the  crown.* 

On  May  18,  1863,  ministers  proposed  a  vote  in  Committee 
of  Supply  on  account  of  the  packet  service,  to  whicH  was  ap- 
pended a  proviso  that  no  part  of  the  same  should  be  applied  to  pay 
Mr.  Churchward  for  postal  services  imder  a  contract  which  had 
been  condemned  by  the  House  itself.™  An  amendment  was  ofiered 
to  omit  this  proviso,  but  it  was  objected  to  as  being  irregular.  The 
chairman,  however,  ruled  that  it  was  in  order,  inasmuch  as  '  it  did 
not  enlarge  or  divert  the  vote  from  any  purpose.'^  In  answer  to 
an  objection  made  to  the  proviso  itself,  the  Chancellor  of  the  Ex- 
chequer contended  that,  because  a  condition  of  this  kind  might  be 
proposed  on  behalf  of  the  crown,  it  did  not  follow  that  a  similar 
proposal  could  be  made  by  an  independent  member.  Moreover, 
the  proposal  of  the  crown  did  not  affect  the  service  itself,  and  was 
no  precedent  for  any  vote  which  might  limit  or  alter  that  service.^ 
The  ministerial  proposition  was  accordingly  agreed  to. 


'  The  Speaker,   Hans.  Deb.   vol.  referred  to  a  select  committee^  re- 

Izxi.  p.  296.  Ibid.  vol.  clxix.  p.  1774 ;  ported  upon  favourably^  and  then,  his 

vol.  clxxiii.  p.  1282.  petition  naving  been  previously  re- 

'  Ibid,  vol.  cxlviii.  p.  S92.  So  a  ferred  to  the  Committee  of  Supply,  a 
motion  to  increase  the  number  of  vote  was  agreed  to  in  supply  on  mo- 
men  in  a  vote  on  the  Army  esti-  tion  of  a  private  member,  to  grant 
mates,  though  professedly  intended  him  the  sum  reconmiended  by  the 
merely  to  rectify  an  error  in  the  cal-  select  committee.  Ibid.  1834,  pp. 
culations  of  ministers,  was  declared  608^  797^  843,  2864.  And  see  a 
to  be  irregular.  Ibid,  vol.  clxix.  p.  similar  case  in  regard  to  a  vote  pro- 
1267 ;  and  see  ante,  p.  437.  posed  by  Mr.  Hume,  in  Committee 

*  The   Speaker,    Mirror   of  ParL  of  Supplv,  for  the  purchase  of  1250 

1828,  p.  1972.    But  see  the  proceed-  copies  or  Marshall^  Digest  of  Sta- 

ings  in  the  case  of  Capt.  Boss,  the  tistics.     Ibid,  1833,  p.  1513. 
Arctic  naviffator,  to  obtain  for  him  a        ^  See  the  particulars  of  this  case, 

pant  of  5,000/.    Upon  hie  petition-  pod,ji.  498. 
ing  the  House  of  Commons, with  the        ^  Hans.  Deb.  vol.  clxx.  p.  1884. 
consent  of  the  crown,  his  petition  was        *  Ibid.  p. 

1  I  2 


484  THE   BOTAL   PBEROGATn^B. 

Votes  in  The  votes  in  Committee  of  Supply  are  usually  proposed 
Supply.  £^^  large  sums  for  particular  heads  of  services,  but  as 
the  separate  items  for  which  the  supply  is  required  are 
detailed  in  the  estimates,  the  practice  of  the  House  (as 
altered  in  1857)  permits  of  a  question  being  put  that  any 
item  objected  to  '  be  omitted  from  the  proposed  vote,*  or, 

*  be  reduced  by  the  sum  of  £ ,'  as  the  case  may  be. 

Where  a  general  reduction  of  a  particular  vote  is  pro- 
posed, the  question  is  first  put  upon  the  smallest  amount 
proposed  to  be  granted  ;  and,  in  like  manner,  if  more  than 
one  amendment  be  offered,  conformably  to  the  ancient 
order  of  the  House,  '  That  where  there  comes  a  question 
between  the  greater  and  lesser  sum,  or  the  longer  and 
shorter  time,  the  least  sum  and  the  longest  time  ought 
first  to  be  put  to  the  question.'  *  After  a  motion  for  the 
reduction  of  a  particular  item  in  a  vote  has  been  pro- 
posed from  the  chair,  it  is  not  competent  to  propose  a 
motion  in  relation  to,  or  to  debate,  a  previous  item,^  but 
any  question  in  regard  to  the  same  may  be  raised  upon  the 
report  of  the  resolutions  to  the  House. 

It  is  irregular  to  move  in  Committee  of  Supply  for  the 
adoption  of  a  general  resolution  in  regard  to  any  parti- 
cular vote,"  or  to  move  that  a  particular  vote  be  referred 
to  a  select  committee.  But  a  vote  can  be  reduced,  with 
the  ulterior  object  of  moving  in  the  House  for  the  ap- 
pointment of  a  select  committee  to  enquire  into  the  ques- 
tion connected  therewith.' 

A  vote  proposed  in  Committee  of  Supply  may  not,  in 
point  of  form,  be  postponed,  because  there  is  no  period 
to  which  it  can  be  postponed.*  But  the  mover  may,  with 
the  consent  of  the  committee,  withdraw  it,  and  submit  it 
again  on  another  day,  with  or  without  alteration,  and 
either  as  a  distinct  vote,  or  in  separate  items.® 

»  May,  Pari.  Prac.  ed.  1863,  pp.  Ibid,  1831-2,  p.  8472. 
560-662.    Hans.  Deb.  yol.  dxxii.  p.        *  Hans.  Deb.  voL  clzxii.  p.  131. 
1026.  *  Ihid.  vol.  dix.  p.  649. 

f  Ibid.  voL  clzxix.  p.  1286.  •  Mirror  of  Pari  1830,  p.  1498; 

•  Mirror  of  ParL   1831,  p.  1826;  Ibid.  1840,  p.  2867. 
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On  June  15,  1863,  Lord  Palmerston  moved,  in  Com- 
mittee of  Supply,  for  the  adoption  of  a  vote  of  67,000i. 
to  purchase  land  at  South  Kensington.  This  formed 
part  of  a  general  proposition  for  the  purchase  of  the  In- 
ternational Exhibition  building,  the  entire  cost  of  which 
had  been  stated  in  the  estimates  at  484,000f.  Of  this 
amoimt,  the  one  item  of  land  alone  had  been  estimated 
at  172,000i  ;  and  objection  was  taken  that  the  go- 
vernment had  no  right,  suddenly,  and.without  previous 
notice,  to  ask  for  a  less  sum  than  they  had  proposed  in 
the  estimates  to  apply  for.  But  it  was  ruled  by  the 
chairman,  and  subsequently  by  the  speaker,  that  there 
was  nothing  irr^ular  in  this  proceeding.*  On  June  8, 
1865,  the  vote  for  temporary  commissions  was  taken  for 
30,702/.,  being  5,000/.  more  than  was  set  down  in  the 
estimates.  No  explanation  was  given  as  to  the  reason 
for  this  alteration.* 

The  Committee  of  Supply  considers  the  money  to  be  in  Supply 
voted  for  the  current  year.     Where  the  proposed  grant  ™t^^o!Sy 
is  not  part  of  the  service  of  the  current  year — as,  for  ^^J^®^^ 
instance,  a  permanent  increase  to  judges'  salaries — ^it  is 
more  regular  to, propose  it  in  any  other  committee  of  the 
whole  House  than  the  Committee  of  Supply,  provided 
the   queen's  recommendation  is  first  signified,   and   on 
their  report  a  Bill  is  ordered,  or  a  clause  inserted  in  a 
Bill  already  before  the  House.' 

The  entire  sums  proposed  to  be  granted  for  particular 
services  are  not  always  voted  at  the  same  time,  but  a 
certain  sum  is  occasionally  voted  either  *  on  account '  or 
as  a  vote  of  credit.     Votes  of  credit  are  usually  asked  Votes  of 

credit. 


'  Hans.  Deb.   vol.  clxxi.  p.  037.  9,  1864,  the  vote  for  Mucellaaeous 

Ibid.  yoL  clxxii.  p.  74.    On  another  Services     (Army)    was    taken  for 

occasion,    the  goyemment;  without  6,000/.  less  than  the  original  estimate, 

previous  notice,  reduced  an  intended  but  the  proceeding  excited  no  re- 

yote  by  33,000/1  on  account  of  cir-  mark.     Smith's  Pari.  Rememb.  1864, 

cumstances  which  had  transpired  since  p.  81 . 

the  framing  of  the  estimates.     Ibid,  •  Ibid,  1866,  p.  ftl. 

yol.  clxxiv.  p.  880.    Again,  on  May  '  See  May's  Rac.  ed.  1868,  p.  677. 
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• 

for  on  behalf  of  contemplated  war  expenditure,  when  it 
is  necessary  to  have  ample  funds  on  hand,  and  impossible 
to  determine  beforelmid  the  exact  amount  required.^ 
Vous'on  Votes  *on  account'  have,  until  lately,  been  restricted  to 
occasions  of  unexpected  emergency,  arising  out  of  min- 
isterial changes,  when  it  has  been  desirable  to  place  at 
the  disposal  of  government  funds  for  the  public  service 
without  specifically  appropriating  the  same  to  particular 
items  of  expenditure.  In  such  cases  it  is  usual  to  vote  a 
portion  only  of  the  yearly  estimates,  and  in  the  following 
session  to  enquire  into  the  expenditure  thereoi^  in  order 
to  ascertain  that  it  was  duly  appropriated  to  Intimate 
purposes.**  When  Parliament  is  about  to  be  dissolved, 
upon  a  ministerial  crisis,  it  is  obviously  improper  to  call 
upon  the  House  of  Commons  to  vote  either  the  full 
amount  or  all  the  details  of  the  proposed  estimates,  and 
so  commit  the  country  to  the  financial  pohcy  of  ministers 
whose  fate  is  about  to  be  determined  by  a  general  elec- 
tion. The  duty  of  finally  deciding  upon  these  estimates 
should  be  reserved  for  the  new  House  of  Commons. 
Meanwhile  the  supply  of  credit  should  be  restricted  to 
such  an  amount  as  may  be  absolutely  required  for  the 
pubUc  service,  until  the  re-assembhng  of  Parhament,  and 
the  vote  *  on  account '  should  not  be  regarded  as  in  any 
degree  pledging  the  House  to  an  approval  of  the  entire 
estimates.* 
Surrender  Within  the  last  fcw  ycars,  however,  the  practice  of 
^^'  taking  votes  *  on  account  *  has  become  more  general.^ 
Wance.  This  is  owing  to  the  gradual  introduction  of  a  new  rule, 
requiring  the  government  to  surrender  into  the  Ex- 
chequer, at  the  end  of  the  year,  aU  unexpended  balances. 
This  change  of  system  was  completely  effected  at  the  expi- 
ration of  the  financial  year  terminating  on  March  31, 1863, 

i  May's  Pract  ed.  1863,  p.  568.  terial  changes,  in  1841,  1857,  and 

>>  See  3  HatseU,  pp.  213-215.  1859.    See  May's  Prac.  p.  567. 

»  Hans.  Deb.  vol.  cxliv.  p.  2170.  J  Smith's  Pari.  Rememb.  1860,  p. 

Ibid.  vol.  clviii.  p.  1667.  This  course  135.    Hans.  Deb.  vol.  cbdii.  p.  153o. 

was  followed,  upon  pending  minis- 
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when,  *for  the  first  time  in  our  financial  history,  all  the  Votes  'on 
services  were  required  to  surrender  the  balances  standing  *^^*^ 
to  their  credit/  ^  This  arrangement  has  necessitated  an 
appUcation  to  ParUament,  before  the  close  of  the  first 
quarter  of  the  new  financial  year,  for  a  vote  *  on  account,' 
to  meet  the  ordinary  charges  accruing  therein.  But  this 
practice  is  not  altogether  fi^e  from  objection.  When 
such  a  vote  is  submitted,  it  is  always  for  one  large  sum 
'  on  account  of  certain  CSvil  Services  •/  and  the  House  is 
deprived  of  the  opportunity  of  considering,  adequately, 
the  particular  items  of  any  vote  included  therein,  until, 
on  a  future  occasion,  definitive  votes  are  taken  for  the 
balances  required  for  each  particular  service.^  And  when 
the  completion  of  the  vote  is  asked  for,  it  has  been  urged 
that  it  may  be  late  in  the  session,  when  the  attendance  of 
members  is  thin,  and  the  disposition  of  the  House  ad- 
verse to  minute  investigation."*  But  it  is  probable  that 
the  government  will  be  able  to  meet  this  objection  by  a 
timely  introduction  of  votes  for  balances.  On  March 
27, 1863,  the  Chancellor  of  the  Exchequer  said,  *  The 
practice  to  vote  "  on  account "  was  entirely  novel,  because 
it  was  incident  to  a  system  which  had  been  adopted  for 
the  purpose  of  giving  efiect  to  an  important  administra- 
tive improvement     It  was  necessary  to  prepare  a  hst  of 

k  Chanc.  of  Exch.  in  Hans.  Deb.  See  Ibid  p.  S6h 
voL  clxx.  p.  209.  It  appeani;  how-  '  On  July  10,  1863,  on  a  vote  for 
ever,  that,  in  regard  to  the  Civil  3,781iL  to  complete  a  large  amount 
Service  expenditure,  the  Treasury  voted  '  on  account  *  for  civil  contin- 
have  resolved  to  retain  any  unex-  ^ncies,  an  item  of  6,0002.  was  ob- 
pended  balances  of  'the  last  year's  jected  to,  and  the  government  con- 
votes,'  to  be  used  towards  payments  sented  to  its  being  omitted.  But  as 
falling  due  in  the  first  quarter  of  the  they  could  not  reduce  a  smaller  sum 
next  financial  year.  So  much  of  the  b^  a  larger,  the  vote  for  3,7812.  was 
ordinary  expenses  of  the  quarter  as  withdrawn  altogether.  Hans.  Deb. 
cannot  be  met  from  this  source  is  '  voL  clxxiL  p.  644  See  also  a  dis- 
defraved  out  of  a  '  vote  on  account,'  cussion  on  *  votes  on  account,'  in 
which  is  taken  early  in  the  session.  Han&  Deb.  vol.  clxxviii.  p.  733,  &c. 
Hans.  Deb.  voL  clxxviii.  p.  733.  ™  See  Mr.  A.  Smith's  motion,  on 
And  this  vote  evidently  includes  the  June  29,  1861,  deprecating  this  prac- 
amount  remaining  over  from  the  pre-  tice,  and  observations  thereon  in 
vious  year ;  otherwise  an  unautho-  T.  Smith's  Pari.  Rememb.  1861,  p. 
rised  expenaiture  would  be  incurred.  135. 
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Votes* on  votes  on  which  probable  advances  would  be  required 
■*^^*-'  before  there  was  an  opportunity  of  bringing  them  defini- 
tively before  the  House.'  That  *  was  a  practice  to  which 
recurrence  would  necessarily  have  to  be  had  in  future 
years/''  Again,  on  March  8,  1866,  it  was  stated  by 
the  Secretary  to  the  Treasury  (Mr.  Childers)  that  it  was 
understood  that  the  vote  '  on  account '  should  involve  no 
new  principle,  but  should  be  only  in  conformity  with  the 
votes  taken  for  similar  services  during  the  previous  year ; 
and  that  the  rule  had  been  never  to  take  more  than  a 
fourth  part  of  the  vote  for  the  year,  except  in  certain 
particular  cases  of  pubUc  emergency ;  so  that  the  com- 
mittee, in  agreeing  to  votes  *  on  account,'  would  not  pledge 
themselves  to  the  estimates  for  the  year,  in  anticipation 
of  the  opportunity  to  be  afterwards  afforded  of  voting 
them  in  detail.** 
Responsi-  While  the  government  are  solely  responsible  for  the 
^'^nt  o7  propriety  and  extent  of  any  application  to  the  House  to 
Buppiy.  grant  supplies,  the  Commons  are  themselves  responsible 
for  voting  the  same.  The  House  looks  to  the  executive 
to  state  what  is  wanted,  and  to  make  known  to  them  all 
that  is  necessary  to  satisfy  them  of  the  expediency  of  the 
grant.  If  the  information  communicated  be  not  full  and 
satisfactory,  it  is  always  in  the  power  of  the  House  to 
withhold  the  grant  of  any  particular  item  until  they  are 
satisfied  with  the  reasons  given  for  it.** 

It  is  the  peculiar  province  of  the  government  to  decide 
upon  the  several  amounts  required  to  carry  on  the  public 
service,  and  to  maintain  the  credit  of  the  country  at  home 
and  abroad.  None  others  are  equally  competent  to  fonn 
a  judgment  on  this  question.     On  the  other  hand,  the 

•  Hana.  Beb.  voL  dzx.  p.  108.  On  Supply.      This  gave  rue  to  much 

this  occasion,  through  some  casual  angry  comment    Ibid.  voL  clxix^p. 

inadyertence,  it  happened  that  later  1953,  1967 ;  yoL  clzx.  pp.  105-109. 

on  at  the  same  sittmg  of  the  com-  ^  Ibid,  yol.  clxxxi.  p.  1780 ;   and 

mittee  in  which  yotes  *  on  account '  see  Ibid,  yol.  clxxyiii.  p.  740. 

of  certain  services  were  taken,  defini-  »  See  Smith's  Pari  Rememb.  1862, 

tiye  yotes  of  the  balances  themselves  p.  111. 
wei^  passed  through  Committee  of 
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vigilant  oversight  which  is  constitutionally  exercised  by  EflfectA  of 
the  House  of  Commons  over  the  public  expenditure  is  a  supply  on 
continual  check  upon  ministers,  and  serves  to  prevent  the  public 
profligate  and  extravagant  outlay,**  which,  in  times  past,  ^ure. 
when  this  control  was  less  stringently  applied,  was  of  too 
frequent  occurrence.  The  debates  on  the  estimates, 
though  generally  but  thinly  attended,  have  been  produc- 
tive of  incalculable  public  advantage/  For,  while  it  is 
impossible  for  a  numerous  representative  assembly  to 
scrutinise  details  of  expenditure,  and  to  form  an  accu- 
rate opinion  in  regard  to  aU  the  items  embraced  in  the 
estimates,  equally  devoid  of  extravagance  or  parsimony, 
nevertheless  the  moral  influence  which  is  exercised  over 
the  government  by  criticising  the  votes  submitted  for 
adoption  in  CJommittee  of  Supply  is  a  more  eflScient  and 
desirable  restraint  upon  improper  expenditure  than  even 
the  formal  rejection  of  particular  votes.'  The  function  of 
the  House  of  Commons,  in  matters  of  supply,  is  to  exert 
a  watchful  but  general  control  over  the  executive  govern- 
ment, with  a  view  to  prevent  unnecessary  outlay,  and  to 
check  abuses  in  the  public  expenditure ;  leaving  to  the 
ministers  of  the  crown  the  responsibility,  which  properly 


1  See  Smith's  ParL  Hememb.  1861^  Hume's   great   public  aervices,  the 

L154;  and  Ibid.  p.  146,  Chatham  House  of  Commons  voted  in  faTour  of 

ckvard.  placing  his  bust  within  the  precincts 

'  The  late  Josepb  Hume  was  pre-  of  the  House.    Ibid  voL  cbucxiv.  pp. 

eminently  distingxdsbed,  throughout  485-494,  2166. 

his  long  parliamentanr  career,  for  his  *  Sir  S.  Northcote,  in  Hans.  Deb. 

imtiring  vigilance,  and  patient  labour,  vol.  clxv.  p.  890.    Thus,  on  February 

in  the  cause  of  economy  and  retrench-  26, 1863,  tne  government  would  have 

ment.    Adequately  to  fulfil  such  a  been  defeated  on  an  amendment,  to 

duty, '  time,  energy,  and  labour  must  omit  an  item  of  134,000/.  for  iron  to 

be  devoted  to  the  wearying,  irksome,  armour-plate  wooden  ships,  had  not 

and  self-denying  work  of  becoming  Lord    Palmerston  ^iven  a  distinct 

thoroughly  acquainted  with  a  vast  pledge  that  no  more  of  such  ships 


mass  of  details,  by  following  from  should  be  built  without  the  express 

point  to  point  every  item  of  public  sanction  of  the  House.     Ibid.   voL 

expenditure,  and    bringing  to   bear  clxix.  p.  858.    See  a  further  discus- 

upon  it  the  force  of  independent  judg-  sion  on  the  same  subject  on  March  12, 

ment  and  the  light  of  public  opmion.'  1863.  And  see  Sir  li.  Peel's  remarks 

Mr.    Gladstone^    eulogy   upon  Mr.  on  the  Irish  '  Agricultural  vote.'  Ibid, 

Hume,  Hans.   Deb.   vol.   clxxxL   p.  vol.  clxxix.  p.  1251. 
1134.      In  commemoration  of   Mr. 
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belongs  to  their  position,  of  asking  for  such  supplies  as 

the  necessities  of  the  state  require,  and  of  enforcing  to  the 

utmost  a  strict  economy  in  the  use  of  the  funds  entrusted 

to  them.' 

Items  in         In  poiut  of  fact,  siucc  the  introduction  of  parliamentary 

mirt^      government,  it  has  only  been  on  rare  and  comparatively 

rejected  by  uuimportaut  occasious  that  the  demands  of  the  crown  for 

mons.  ™'    supplies  for  particular  services  have  not  been  complied 

with.     As  a  general  rule,  whatever  sums  ministers  have 

stated  to  be  required  for  the  use  of  the  state,  the  Commons 

have  freely  granted. 

In  proof  of  this  the  following  instances  may  be  cited  from  the 
parliamentary  proceedings  of  the  last  eight  years,  as  being  the 
only  cases  wherein  particular  items  in  the  annual  estimates  haTO 
been  rejected  by  the  House  of  Commons  in  Committee  of  Supply : — 

In  1858,  the  salary  of  the  travelling  agent  of  the  National  Gal- 
lery, amounting  to  300Z.,  was  disallowed;  in  1859,  the  salary  of 
the  Registrar  of  Sasines ;  but  on  recommitment  this  was  agreed  to." 
On  August  1,  1859,  the  vote  of  2,361/.  for  the  Statute  Law  Con- 
solidation  Commission  was  rejected.^  In  1860,  the  following  items 
were  rejected:  On  July  23,  1,200^  for  erecting  a  building  to 
hold  the  Wellington  faneral  car;  on  August  3,  1,6002.  for  two 
statues  of  British  sovereigns  in  the  new  Houses  of  Parliament ;  on 
August  14,  800Z.  for  extra  clerks  at  the  Board  of  Trade ;  and  on 
August  15,  the  vote  to  defray  the  salary  of  Paymaster  of  Civil 
Services  in  Ireland  was  reduced  by  1,000Z.,  but  this  was  agreed  to 
by  the  government,  as  they  contemplated  the  abolition  of  the 
office.^  In  1861,  the  government  submitted  a  smaller  vote  (840Z.) 
for  the  removal  of  the  Wellington  car  to  the  crypt  of  St.  Paul's, 
which  was  agreed  to.     The  vote  for  the  statues  in  the  new  Houses 


*  See  Grey,  Pari.  Gov.  new  ed.  by  a  fluctuating  majority,  a  state  of 
p.  88.  In  the  new  edition  of  this  tninp  which  must  unavoidably  en- 
valuable  esAay,  Lord  Grey  ^pp.  115,  gender  jobberv  and  reckless  expendi- 
221)  points  out  the  evils  arising  from  ture  of  the  public  treasure.  And  see 
the  weakness  of  ministers  in  the  Lord  Grey  s  speech  in  Hans.  Deb. 
House  of  Commons,  as  exemplified  vol.  clxL  p.  189.  See  also  Ihid. 
in  the  extent  to  which  votes  in  supply  voL  clxv  p.  940. 
have  become  less  the  expression  of  "  Ma^,  Const  Hist  voL  L  p.  470. 
the  deliberate  views  of  the  servants  ^  Smith's  ParL  Rememb.  voL  ii. 
of  the  crown  as  to  what  would  be  p  160. 

best  for  the  public  service  than  of  ^  Hans.  Deb.   voL   clx.  p.  1325. 

the  opinion  entertained  at  the  moment  And  see  Pari.  Rememb.  1861,  p  132 
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of  Parliament  was  abo  again  submitted  and  agreed  to.'  In  the 
same  year,  on  June  6,  the  Navy  estimates  were  reduced  by  3,225Z., 
being  an  item  for  i^e  extension  of  the  Chatham  dockyard,  a 
work  which,  if  sanctioned  by  the  House,  would  hare  occasioned 
an  ultimate  expenditure  of  over  900,0002.  In  1862,  on  March  6, 
a  vote  of  10,787Z.  for  enlarging  the  Boyal  Military  College  at  Sand- 
hurst was  negatived,  but  afterwards,  on  March  13,  reconsidered, 
and,  on  satisfactory  explanations  from  government,  agreed  to :  on 
April  28,  a  vote  of  6,000L  for  Highland  roads  and  bridges  was 
negatived.  In  1863,  on  June  4,  an  item  of  400^  for  a  clerk  of  the 
works  at  Constantinople  was  rejected;  on  July  2,  a  vote  of 
105,000Z.  for  the  purchase,  &o.  of  the  Exhibition  buildings  at  South 
Kensington  was  negatived;  on  July  10,  a  proposed  item  of 
6,000Z.  for  expenses  connected  with  the  Thames  Embankment  Bill 
of  1862,  being  objected  to,  was  withdrawn.  In  1864,  on  May  2 
(upon  motion  of  the  Secretary  of  the  Admiralty),  an  item  of 
5,000Z.,  intended  to  be  applied  towards  the  construction  of  a  dock 
at  Malta,  was  negatived,  to  admit  of  further  information  being  ob- 
tained as  to  the  proper  site  of  the  dock,  agreeably  to  suggestions 
made  by  Opposition  members  in  the  House  of  Commons  ;7  on  May 
30,  a  vote  of  4,0002.  for  the  erection  of  a  lunatic  asylum  in  the 
Isle  of  Man  (but  in  the  following  session  this  vote  was  again 
proposed  and  agreed  to),»  and  on  June  6,  a  vote  of  10,0O0Z.  (on 
account  of  a  total  estimate  of  150,0002.)  towards  the  erection  of  a 
new  National  GaUery  at  Burlington  House,  were  severally  nega- 
tived. In  1865,  and  in  1866,  all  the  supply  votes  submitted  by  go- 
vernment were  agreed  to  by  the  House  of  Commons. 

Independently,  in  the  first  instance,  of  the  ComnMttee  BiUs  in- 
of  Supply,  there  is  another  mode  of  initiating  proceedings  ^l^^ 
for  the  grant  of  public  money — ^namely,  by  the  introduc-  c*i«K«»- 
tion  of  Bills  for  the  construction  of  public  works,  the 
establishment  of  new  institutions,  or  for  other  purposes, 
that  necessitate,  to  a  greater  or  less  extent,  new  charges 
upon  the  people.     Sometimes  the  government  is  autho- 
rised by  such  Bills  to  imdertake  the  construction  of  cer- 
tain public  works,  the  cost  of  which  is  to  be  defrayed 
out  of  the  CJonsolidated  Fund.'    But  usually  such  Bills 


ActB,  23  &  24  Vict.  c.  109  j  26  &  26 
Vict  c.  78 ;  26  &  27  Vict  c  80  j  27 


«  Hans.  Deb.  vol.  clxiv.  pp.  151, 
170. 

y  S«e  Ibid.  Tol.  clxxvii.  pp.  1164,  &  28  Vict  c.  109 ;  28  &  29  Vict  c. 

1173.  61.     But  on  July  30,  1866,  in  defer- 

■  Ibid.  vol.  clxxix.  p.  597.  ence  to  objections  made  by  members 

■  See  the  Fortifications  Expenses  of  the  House  of  Commons  to  the 
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contain  a  clause  providing  that  the  charges  in  question 
shall  be  defrayed  *  out  of  moneys  to  be  voted  by  ParUa- 
ment.  *  Hitherto  it  has  been  customary  to  permit  Bills  of 
this  description  to  be  introduced  by  private  members, 
without  reference  to  the  government ;  but  this  practice 
Must  be  led  to  so  much  irregularity  that,  in  the  session  of  1866,  a 
J^dedby  i^^w  standing  order  was  adopted,  requiring  the  recom- 
the  crown,  mendatiou  of  the  crown  to  be  given  before  the  House  will 
entertain  any  motion  that  will  involve  a  charge  upon  the 
public  revenue,  whether  direct  or  out  of  moneys  to  be 
provided  by  Parliament.*  The  eflfect  of  this  order  will  be 
to  place  the  introduction  of  such  Bills  hereafter  under  the 
direct  control  of  the  government.  But,  under  any  cir- 
cumstances, it  wiU  be  incumbent  upon  the  House  of 
Commons  to  exercise  a  strict  oversight  and  control  over 
measures  of  this  kind,  as  well  as  over  the  direct  financial 
propositions  of  ministers.  In  the  session  of  1862,  two 
such  Bills,  introduced  by  members  of  the  administration, 
were  rejected  by  the  House  on  account  of  the  excessive 
expenditure  they  would  occasion.® 
Addresses  Somctimes  the  Hoiise  of  Commons,  either  with  or 
oT^ne^  without  the  previous  recommendation  of  the  crown,  as 
the  case  may  be,  agrees  to  address  the  crown  to  advance 
money  for  some  particular  purpose,  with  an  assurance 
that  the  expenses  to  be  incurred  will  be  afterwards 
made  good  by  the  House.  But  this  practice  is  only  jus- 
tifiable under  peculiar  circumstances,  which  have  already 
engaged  our  attention  in  a  former  part  of  this  chapter.^ 


introdaction,  late  in  the  session,  of  a  1862,  for  leave  to  bring  in  a  Bill  to 

Bill  to  provide  for  the  construction  construct  a  permanent  rend  between 

of  certain  additional  works  connected  Kensington  and  Bayswater,   which, 

with  this  great  scheme  of  national  on  account  of  the  opposition  it  gave 

defence,  the  govemment  withdrew  rise  to,  was  withdrawn,  and  an  esti- 

the  Bill,  and  agreed  to  proceed  next  mate  promised  for  a  temporary  road 

year  in  the  ordinary  form  of  present-  instead.    The  British  Museum  Bill, 

ing  an  estimate  for  these  works,  and  the  motion  for  the  second  reading 

voting  the  same    in   Committee  of  whereof  was  postponed  on  Majr  19, 

Supply.     See /K»^, p. 406.  for    'three    months.'     See  Smith's 

»»  See  ante,  p.  4S2,  Pari.  Rememb.  1862,  pp.  26, 101. 

*  The  motion,    on   February  26,  ^  See  ante,  p.  436. 
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There  is  yet  another  method  whereby  it  has  been  Contracts 
customary  for  public  expenditure  to  be  either  pledged  or  ^^?^if  ^ 
actually  incurred  by  government  to  amounts  in  excess 
of  that  which  has  been  actually  voted  by  Parliament — 
namely,  by  means  of  contracts,  or  other  engagements, 
entered  into  for  the  construction  of  public  works,  or  the 
performance  of  particular  services  for  the  public  benefit. 
Such  contracts  necessarily  pledged  the  government  to  pro- 
spective payments  for  a  series  of  years,  while  the  funds 
required  could  only  be  obtained  by  annual  votes  in  Com- 
mittee of  Supply,  or  by  special  Acts  passed  from  time  to 
time,  granting  the  necessary  sums,  the  consent  of  Parlia- 
ment to  the  continuance  of  the  contract  being  assumed 
from  their  concurrence  in  the  initial  pajrment  proposed, 
while  their  vote  has  been  given,  perhaps,  in. total  igno- 
rance of  the  terms  of  the  contract  itself.*  The  attention 
of  Parliament  was  first  directed  to  the  irregularity  of  this 
practice,  and  to  the  necessity  for  the  exercise  of  a  more 
rigid  control  over  this  branch  of  expenditure,  in  the  year 
1859,  in  consequence  of  certain  objectionable  transac- 
tions regarding  contracts  for  postal  and  telegraphic  ser- 
vices that  then  transpired.  A  committee  was  appointed 
by  the  House  of  Commons  on  the  subject,  and  their  re- 
ports led  to  the  adoption  by  the  House  of  various  reso- 
lutions and  standing  orders,  to  be  hereafter  enumerated, 
which  were  intended  to  assert  and  maintain  the  right  of 
the  House  to  control  the  execution  of  such  contracts. 
By  these  rules,  ample  provision  has  been  made  to  secure 
that  full  information  shall  be  given  to  the  House  when  Require 
any  such  contracts  have  been  entered  into,  and  that  they  prov^of 

shall  invariably  contain  a  clause  declaring  that  the  con-  the  House 

/»   1     T-T  -1  T        •      !•   1  .  of  Corn- 

sent  of  the  House,  either  expressed  or  unphed,  is  neces-  mons. 

sary  to  give  them  validity.     Although  at  present  these 

rules  merely  extend  to   the  case   of   certain  specified 

contracts,  it  has  been  admitted,  by  the  highest  authority. 


•  See  Hans.  Deb.  yoL  clxzi.  pp.  462-466. 
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that  the  executive  has  no  constitutional  right  to  make  a 
contract  which  shall  be  binding  on  the  House  of  Com- 
mons.' It  may,  therefore,  be  safely  assumed  that  here- 
after  no  contracts,  involving  any  considerable  amount  of 
public  expenditure  beyond  that  which  has  been  granted 
for  the  service  of  the  current  year  will  be  carried  out 
until  the  sanction  of  Parliament  has  been  obtained  on 
behalf  of  the  same. 
Contn4Mi  T^  £bu^9  ^  ^^^  scssiou  of  1862,  the  constitutional  con- 
formmuiy  ^^  ^f  ^j^^  Housc  of  Commons  over  contracts  recdved  a 
still  more  extended  application,  and  was  embodied  in  an 
Act  of  Parliament,  lii  a  previous  session  (that  of  1860), 
the  House  had  resolved  to  grant  the  sum  of  two  million 
poimds  to  construct  necessary  works  for  the  fortification 
of  the  British  coast ;  and,  in  1862,  a  Bill  was  brought  in 
to  provide  for  a  laige  portion  of  this  expenditure.  On 
July  10,  in  committee  on  the  Bill,  a  clause  was  proposed 
by  Sir  Stafford  Northcote  to  declare  that  any  contracts  to 
be  entered  into  by  government  for  this  service  which  in- 
volved the  expenditure  of  a  greater  sum  than  that  which 
had  been  already  voted  by  Parliament  must  be  previously 
approved  of  by  the  House  of  C!onmions.  The  ministry, 
at  first,  opposed  this  clause.  The  Chancellor  of  the 
Exchequer  remarked  that  ^  the  practical  wisdom  and  the 
good  or  bad  economy  of  such  contracts  was  a  matter  on 
which  the  House  of  Commons,  as  a  deliberative  assembly, 
had  not  the  opportunity  of  forming  an  opinion  in  the 
same  way  as  the  executive  government ;  and  it  was  not 
according  to  usage  that  the  government  should  be  able 
to  relieve  itself  of  its  special  responsibility  with  regard  to 
these  contracts  by  a  resolution  of  the  House  of  Conmions. 
The  responsibiUty  of  the  government  would  be  better 
preserved  by  giving  the  House  the  power  of  interfering 
with  these  contracts  before  they  became  valid  than  by  ask- 
ing the  House  to  approve  each  of  them  by  a  resolution.'  * 

'  Mr.  Oladfltone  in  Hans.  Deb.  voL  dviL  p.  1412.    And  see  ante,  p.  296. 
I  lians.  Deb.  vol.  clxviiL  p.  199. 
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On  a  division,  the  clause  was  n^atived  by  a  majority 
of  five.  On  July  14,  however,  the  mimsti^  announced 
their  acceptance  of  this  provision.**  It  accordingly  ap- 
pears in  the  statute  to  the  following  effect :  That  it  shall 
not  be  lawful  for  the  Secretary  of  State  to  enter  into  any 
contract  involving  the  expenditure  of  any  sum  greater 
than  that  for  which  the  authority  of  ParUament  has  been 
specifically  obtained,  without  inserting  therein  a  clause 
requiring  that  such  contract  shall  not  be  binding  until  it 
has  lain  for  one  month  on  the  table  of  the  House  of 
Commons  without  disapproval,  or  be  formally  approved 
of  within  that  period.*  The  object  of  this  clause  is  not  to 
insist  that  every  contract  entered  into  by  government  for 
the  construction  of  these  works  shall  be  first  submitted  To  be  laid 
for  the  approval  of  Parliament,  but  that  no  such  contract  lia^^t,"^ 
shall  be  made  for  a  greater  sum  than  has  been  actually 
voted  without  the  previous  knowledge  and  consent  of  the 
House  of  Commons,  so  that  the  government  may  not  be 
able  to  bind  the  House  in  such  a  way  as  to  prevent  entire 
freedom  of  action  whenever  a  further  appropriation  is 
required.*^ 

Moreover,  in  r^ard  to  the  expenditure  to  be  incurred 
on  behalf  of  these  fortifications,  it  has  been  distinctly  ac- 
knowledged by  the  government  that,  while  they  would 
be  fully  authorised  to  enter  into  contracts  to  amounts 
not  exceeding  the  total  estimated  cost  of  the  works,  the 
general  scheme  of  which  had  been  sanctioned  by  Par- 
liament, yet  that  the  carrying  out  of  any  such  contracts 
must  depend  upon  the  consent  of  Parliament  to  vote  the 
sums  required  to  make  good  the  same,  from  time  to 
time.j  And  in  a  debate  on  a  BiU  to  make  further  provi-  Contiacta 
sion  for  these  fortifications,  it  was  stated  by  ministers  ^^ 
that,  with  this  additional  grant,  *  no  new  works '  as  to  the 
principle  of  which  the  House  had  not  already  pronounced 

*»  Hans.Deb.yoLcbmu.pp.  290,685.        '  See  Hans.  Deb.  vol.  clxviii.  pp. 
«  26  &  26  Vic  c  78,  sect  2.      See    187-203 ;  Ibid,  vol  clxxvi.  p.  1683. 
Smith's  ParL  Rememb.  1862,  p.  149.        >  IhUL  yoL  dxxii.  p.  688. 
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would  be  undertaken;  and  furthermore  that,  when  the 
schedule  of  the  Bill  was  under  consideration,  it  would  be 
competent  for  any  member  to  move  *that  a  particular 
work  should  not  be  continued.* "  The  cost  of  these  for- 
tifications, as  originally  estimated  by  the  Palmerston  ad- 
ministration, was  a  little  over  five  milUon  pounds.  From 
time  to  time,  fresh  grants,  to  make  up  the  appropriation 
for  this  service  to  the  required  amount,  were  voted  by 
Parliament,  Meanwhile,  the  estimated  cost  of  the  works 
grew  to  between  six  and  seven  millions.  But  though 
additional  sums  of  money  were  asked  for  to  execute  the 
works, '  the  number  and  nature  of  the  works  to  which 
the  assent  of  Parliament  had  been  given '  remained  un- 
altered. In  1866,  however,  the  new  Derby  government 
were  of  opinion  that  some  extension  of  the  works  was 
Foptiftca-  desirable.  Accordingly,  towards  the  close  of  the  session, 
they  submitted  a  Bill  to  the  House  of  Commons  to  sanc- 
tion the  conmiencement  of  a  new  work,  and  to  authorise 
the  expenditure  of  50,000Z.  on  behalf  of  the  same.  The 
money  itself  was  not  required,  inasmuch  as  there  were 
sufficient  funds  in  hand,  which  had  been  saved  from 
former  grants  for  fortifications.  But  it  was  necessary  to 
obtain  the  sanction  of  Parliament  to  this  new  appropri- 
ation. The  ex-Chancellor  of  the  Exchequer,  and  other 
leading  members,  strongly  objected  to  this  Bill,  for  va- 
rious reasons,  but  principally  on  the  ground  that  *the 
proposal  should  have  been  made  in  the  estimates,  at  a  time 
when  the  House  was  able  to  give  its  full  mind  to  a  matter 
of  such  importance.'  Whereupon  the  Government  agreed 
to  withdraw  the  Bill,  and  *  to  proceed  next  year  in  the 
ordinary  and  convenient  form  of  presenting  an  estimate 
for  these  works,  so  that  the  House  could  have  a  fair 
opportunity  of  discussing  the  necessity  for  them.'" 

In  1865,  pursuant  to  the  recommendations  of  the  Select 
Committee  on  the  Eoyal  Dockyards  in  1864,  and  with  a 


tions  Bill 
of  1866. 


-  Hans.  Deb.  voL  clxxvi.  pp.  1533, 1878.    ■  Ilnd.  voL  clxxxir.  p.  1009,  &c 
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view  to  the  more  economical  and  expeditious  completion  Dockyard 
of  the  works  for  the  extension  of  the  dockyards  at  Ports-  ^^'^* 
mouth  and  Chatham,  the  government  obtained  authority 
from  Pariiament  for  the  Admiralty  to  enter  into  contracts 
for  a  term  not  exceeding  five  years,  the  maximum  sum  to 
be  payable  on  behalf  of  any  such  contract  not  to  exceed 
250,000/.  in  any  one  year ;  the  same  to  be  defrayed 
out  of  moneys  to  be  voted  by  Parliament,  year  by  year, 
during  the  continuance  of  the  contract ;  a  copy  of  every 
contract  entered  into  under  this  Act  to  be  laid  before 
both  Houses  of  Parliament  within  thirty  days  after  it 
has  been  made,  or  within  thirty  days  after  the  next  meet- 
ing of  Parliament,  if  such  contract  was  made  during  the 
recess." 

On  March  20,  1865,  the  House  of  Commons  was  in-  Posui 
formed,  in  answer  to  a  question,  that  the  new  contract  **'**''*^*** 
with  the  West  India  and  Pacific  Steamship  Company,  for 
carrying  mails  to  Jamaica,  &c.  being  terminable  at  six 
months'  notice,  had  no  clause  suspending  its  operation 
until  it  had  been  one  month  before  the  House.  A  copy 
of  the  contract  was  nevertheless  laid  upon  the  table.** 

The  following  narrative  of  the  proceedings  of  the  Com- 
mittee on  Packet  and  Telegraphic  Contracts  in  1859  and 
]  860,  and  of  the  action  of  the  House  on  their  reports,  will 
throw  additional  light  upon  this  subject,  and  will  also 
point  out  the  steps  that  have  been  taken  by  the  House  to 
impeach  the  validity  or  expediency  of  any  contract. 

It  was  on  July  7,  1859^  that,  upon  motion  of  tlie  Clianoellor  of  the  Packet  and 
Exchequer,  a  select  committee  was  appointed  to  enquire  into  and  Tele- 
report  on  the  manner  in  which  contracts,  extending  over  periods  of  CmSrs^ta 
years,  have,  from  time  to  time,  been  formed  or  modified  by  her  Com- 
Majesty's  government  with  various  steam-packet  companies  for  the  mittee. 
conveyance  of  the  mails  by  sea ;  and  likewise  into  any  agreements, 
actual  or  prospective,  which  have  been  adopted  at  the  public  charge 
for  the  purposes  of  telegraphic  communications  beyond  sea ;  together 


«  By  Act  28  &  29  Vict.  c.  51.  And    Ibid,  vol.clxxix.  p.  540, 
see  Hans.  Deb.  vol.  clxxvii.  p.  1161.        '  Hans.  Deb.  vol.  clxxvii.  p.  1921. 

VOL   I.  K  K 
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Church-  with  any  recommendations  as  to  mles  to  be  observed  hereafter 
wardcaae.  \fj  the  government  in  making  contracts  for  services  which  have 
not  yet  been  sanctioned  by  Parliament,  or  which  extend  over  a 
series  of  years.  Owing  to  the  late  period  of  the  session  at  which 
they  commenced  their  labonrs,  it  was  impossible  for  the  committee 
to  complete  their  enquiry  before  the  prorogation.  They  accordingly 
confined  their  attention  and  devoted  their  first  report  to  the  cir- 
cumstances under  which  the  contract  between  the  executive  go- 
vernment and  Messrs.  Churchward  and  Jenkings  for  conveying  the 
mails  between  Dover  and  the  French  coast  had  been  renewed.^ 
The  extension  had  twice  taken  place,  the  last  time  on  April  26, 
1859,  when  the  contract  (which  would  expire  in  1863)  was  further 
extended  until  1870.  This  waa  done  upon  the  recommendation  of 
the  Board  of  Admiralty,  and  in  opposition  to  the  views  of  the  Post- 
master-General. 

It  appeared  in  evidence  before  the  committee,  that  on  the  eve  of 
the  last  general  election,  when  the  extension  of  his  contract  was 
under  consideration  at  the  Treasury,  Mr.  Churchward  volunteered 
his  support,  as  an  influential  elector  for  Dover,  to  Captain  Carnegie, 
one  of  the  lords  of  the  Admiralty,  if  he  should  become  a  candidate 
for  that  borough.  He  did  this  on  the  expectation  that  his  contract 
was  to  be  renewed.  The  committee,  however,  folly  exonerated  all 
the  officers,  both  of  the  Admiralty  and  of  the  Treasury,  with  whom 
the  decision  in  regard  to  this  contract  rested,  from  being  influenced 
by  any  corrupt  or  political  motive  in  granting  the  same.  They  did, 
indeed,  consider  that  the  conduct  of  Mr.  Murray,  the  private  secre- 
tary to  the  First  Lord  of  the  Adnuralty,  was  open  to  grave  censure ; 
but  they  had  not  sufficient  evidence  to  show  that  any  member  of 
the  government  was  cognisant  of  the  communications  between  Mr. 
Murray,  Mr.  Churchward,  and  Captain  Carnegie. 

While  declaring  themselves  most  anxious  for  the  folfihnent  of 
all  engagements  entered  into  in  good  faith  between  the  government 
and  private  individuals,  the  committee,  nevertheless,  submitted  to 
the  House  *  whether  Mr.  Churchward,  in  having  resorted  to  cor- 
rupt expedients  affecting  injuriously  the  character  of  the  repre- 
sentation of  the  people  in  Parliament,  has  not  rendered  it  impos- 
sible for  the  House  of  Commons,  with  due  regard  to  its  honour  and 
dignity,  to  vote  the  sums  of  money  necessary  to  folfil  the  agree- 
ment, to  extend  his  contract  from  June  20,  1863,  to  April  26, 
1870.' 

A  change  of  ministry  having  taken  place  since  the  last  renewal 
of  this  contract,  the  incoming  administration,  in  deference  to  the  fore- 
going report,  and  to  the  general  opinion  of  the  House,  tacitly  con- 

"1  Report  on  Post  Office  and  Telegraphic  Contracts;  Commons  Papers,  1859, 
sess.  ii.  vol.  vi.  p.  1. 
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cnrring  tliereiii,  reused  to  recognise  the  amended  contract,  wHcli  Church- 
entitled  Mr.  Chnrchward  to  a  fixed  sum  per  annum,  but  permitted  ^^^""^  c**®* 
him  to  continue  to  conduct  his  postal  service  under  the  former  con- 
tract, under  which  he  was  ordinarily  allowed  a  smaller  amount 
but  was  authorised  to  make  extra  charges  for  certain  special  services. 
This  contract  would  remain  in  force  until  June  1863,  and  was  free 
from  objection  of  any  kind,  it  not  having  been  included  in  the  cen- 
sure of  the  committee.' 

The  friends  of  Mr.  Churchward,  however,  were  not  willing  that 
his  last  contract  should  be  thus  set  aside  without  a  struggle.  Ac- 
cordingly, on  March  27,  1860,  Captain  L.  Vernon,  who  had  been  a 
member  of  the  afore-mentioned  committee,  moved  to  resolve  that 
this  House,  having  considered  the  report  and  evidence  presented  by 
the  committee  on  packet  contracts,  is  of  opinion  that  the  contract 
entered  into  on  April  26, 1869,  between  the  Lords  of  the  Admiralty 
and  J.  G.  Churchward  ought  to  be  fulfilled.  The  Chancellor  of  the 
Exchequer  (Mr.  Gladstone)  opposed  this  motion,  declaring  that  the 
impartial  finding  of  the  committee  was  entitled  to  respect ;  that 
independently  of  their  report  it  was  clear  from  the  evidence  that 
corrupt  expedients,  affecting  injuriously  the  dignity  of  Parliament, 
had  been  resorted  to  to  obtain  a  renewal  of  this  contract.  Under 
these  circumstances,  he  added,  the  present  ministry  were  under  no 
obligation  to  carry  out  the  new  contract,  and  the  House  were  not 
bound  to  vote  the  money,  for  *  the  executive  has  no  constitutional 
authority  to  make  a  contract  binding  on  the  House  of  Commons.'  • 
Whereupon  the  motion  was  negatived  on  division. 

Mr.  Churchward  strenuously  remonstrated  against  the  repu- 
diation of  his  last  contract,  and  applied  for  leave  to  have  the  case 
between  himself  and  the  Admiralty  argued  before  the  Court  of 
Queen's  Bench ;  but  the  Admiralty  refused  their  consent  to  this 
plan,  declaring  that  they  would  do  nothing  that  would  admit  the 
validity  of  his  claims  or  prejudice  the  decision  of  the  House  of  Com- 
mons. The  government  also  informed  Mr.  Churchward  that  they 
would  only  undertake  to  propose  and  support  in  Parliament  votes 
for  his  services  up  to  June  1863. 

As  a  final  effort,  Mr.  Churchward  notified  the  Postmaster- Ge- 
neral, in  February  1863,  that  he  had  submitted  his  case  to  eminent 
counsel,  who  had  advised  him  that  his  last  contract  was  good  and 
valid ;  and  that,  in  the  event  of  the  department  persisting  in  refus- 
ing to  recognise  it,  he  was  at  liberty  to  proceed,  by  petition  of  right, 
to  recover  compensation  for  damages  thereby  sustained.  In  making 
this  communication,  he  expressed  his  desire  to  avoid  being  placed 
in  antagonism  with  the  government,  and  expressed  his  willingness 
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Church-  either  to  leave  his  case  to  a  court  of  law  or  to  the  decision  of  arbi- 
waid  case,  trators.  The  department  took  no  notice  of  this  offer,  but  informed 
Mr.  Churchward  that  his  contract  would  terminate  on  June  20, 
1863,  and  that  tenders  for  the  future  conduct  of  the  services  in 
question  had  been  accepted,  subject,  however,  to  a  provision  that,  if 
Parliament  should  still  vote  the  moneys  which  would  be  required  to 
pay  Mr.  Churchward,  under  the  proposed  extension  of  his  contract 
to  April  26,  1870,  the  new  arrangements  were  not  to  take  effect-  In 
reply,  Mr.  Churchward  reiterated  his  remonstrances  against  the 
conduct  of  the  government  in  treating  his  last  contract  as  non- 
existent, and  repeated  his  assurances  of  his  readiness  and  ability  to 
perform  the  same  with  efficiency  up  to  its  final  termination.^ 

In  order  to  bring  this  controversy  to  a  definite  conclusion,  the 
government  took  the  unusual  course  of  appending  to  a  vote  on  ac- 
count of  the  packet  service,  proposed  in  Committee  of  Supply  on 
May  18,  1863,  a  statement  that  the  same  included  provision  for  pay- 
ments to  Mr.  Churchward  for  postal  services  to  June  20,  1863,  and 
a  proviso  that  no  part  of  the  vote  should  be  applied  towards  any 
further  payment  to  him,  by  virtue  of  his  last  contract  with  the  Ad- 
miralty, in  respect  to  the  period  subsequent  to  that  date.  This 
condition  gave  rise  to  a  very  animated  debate,  not  only  in  com- 
mittee, but  also  on  the  reception  of  the  report  by  the  House  on  May 
28."  It  was  objected  that  it  was  quite  unprecedented  and  foreign 
to  the  proper  functions  of  the  Committee  of  Supply  to  submit  to  it 
any  motion  other  than  one  to  agree  to,  reject,  or  reduce,  a  proposed 
grant ;  and  that  any  such  innovation  in  practice  would  be  likely  to 
lead  to  very  serious  consequences,  affecting  the  constitutional  rela- 
tions of  the  House  with  the  crown  and  with  the  Lords  in  the  matter 
of  supply.  On  the  other  hand,  it  was  urged  that  this  proceeding,  if 
new,  was  not  necessarily  irregular ;  that  it  was  one  which  the  ad- 
ministration had  chosen  as  being  the  most  fitting  method  of  carry- 
ing out  the  recorded  opinion  of  the  committee  of  1859,  and  of  the 
House  in  1860,  on  Mr.  Churchward's  contract ;  that  it  was  impos- 
sible the  form  of  motion  used  on  this  occasion  could  be  drawn  into 
precedent  to  justify  a  departure,  under  different  circumstances,  from 
the  recognised  usage  of  Parliament  in  supply  votes,  inasmuch  as  the 
proviso  in  question  was  proposed  by  the  government  itself  as  a  con- 
dition under  which*  it  asked  for  the  money,  and  could  not  warrant  a 
private  member  in  attempting  to  limit  or  change  the  application  of 
a  proposed  grant  for  a  particular  service.  *  It  does  not  follow,'  said 
the  Chancellor  of  the  Exchequer,  '  because  a  proposal  of  this  kind 


*  Papers  on  Packet  Service  (Dover    Pofitmaster-General  for  1862,  p.  10. 
and  Calais,  &c),  Commons  Papers,        "  And  eee  Hans.  Deb.  vol.  clxxii. 
1863,  vol.  XXX.  p.  007.    Report  of    p.  1020. 
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may  be  made  by  the  crown,  therefore  a  similar  proposal  may  be 
made  by  an  independent  member.*  Moreover,  *  the  proposal  of  the 
crown  refers  to  the  exclusion  of  a  particular  individu£d  from  the 
performance  of  a  stipulated  service.  It  has  no  bearing  on  the  ser- 
vice itself.  It  does  not  limit  or  alter  the  service,  and,  consequently, 
it  is  no  precedent  for  any  vote  which  might  limit  or  alter  that  ser- 
vice.* ^  After  much  debate,  the  ministerial  proposition  was  agreed 
to  upon  a  division.  It  was  afterwards  inserted  in  the  Appropriation 
Bill,  and  received  the  full  sanction  of  law.  As  a  further  security  to 
government  against  any  claims  that  Mr.  Churchward  might  con- 
tinue to  urge,  similar  clauses  were  inserted  in  the  Appropriation 
Acts  of  1864,  1865,  and  1866.^  Nevertheless,  Mr.  Churchward 
commenced  proceedings  in  the  Court  of  Queen's  Bench  against  the 
Board  of  Admiralty  by  a  petition  of  right,  claiming  damages  to  the 
extent  of  126,000Z.  for  injuries  sustained  by  the  cancelling  of  his 
contract.  The  case  was  ably  argued  on  behalf  of  the  plaintiff,  but 
the  court  (in  November  1865)  decided  against  him,  on  the  ground 
that  it  would  be  unjust  and  unwarrantable  that  the  Admiralty  should 
be  obliged  to  carry  out  a  contract  after  Parliament  had  refused  to 
make  provision  for  the  same.* 

To  return  to  the  proceedings  of  the  Committee  on  Packet  and  Tele- 
graphic Contracts.  Having  been  unable  to  complete  their  enquiry  in 
1859,  the  committee  was  reappointed  in  the  following  session,  and 
made  three  reports. 

In  their  first  report,  the  defects  in  the  existing  practice  in  regard  Control  of 
to  contracts  for  postal  services  entered  into  by  the  executive  depart-  ^ai'l'^- 
ments  were  pointed  out,  and  the  necessity  for  a  more  efficient  con-  ^8°al°oon- 
trol  over  the  same  by  Parliament  was  strongly  insisted  upon.     The  tracta. 
practice,  introduced  by  the  Derby  administration,  of  inserting  words 
in  postal  contracts  declaring  the  subsidies  to  be  payable  *  out  of 
moneys  to  be  voted  by  Parliament,*  although  it  introduced  no  new 
principle  in  regard  to  the  funds  applicable  to  this  service,  distinctly 
recognised  that  all  such  contracts  were  subject  to  the  approval  of 
the  House  of  Commons.'     From  the  want,  however,  of  early  infor- 
mation as  to  the  terms  of  existing  contracts,  and  the  fact  that,  until 
called  upon,  in  Committee  of  Supply,  to  vote  money  on  behalf  of  the 

^  Hans.  Deb.  vol.  clxx.  p.  2036.  Financial  Secretary  of  the  Treosurv 

'  26  &  27  Vic.  c.  99,  sect.  15 ;  27  in   1850,  for  the  first  time,  mto  the 

&  28  Vic.  c.  73,  sect.  17 ;   28  &  29  Qalway  postal  contract,  in  order  '  to 

Vic.  c.  123,  sect.  23.     29  &  30  Vic.  save  the  members  of  the  govemment 

c.  91,  8.  24.  personally  from  actions  which  might 

'^  Law  Times  Reports,  N.  S.  vol.  otherwise  be  brought  against  them, 

xiv.  p.  57.  in  the  event  of  ParUament,  for  any 

'  Hans.  Deb.  vol.  civil,  pp.  1397,  reason,  declining  to  sanction  the  con- 

1400.     Sir    Stafford  Northcote    in-  tract.'     Ibid,  vol.  clx.  p.  1001 ;  and 

formed  the  House  that  he  had  intro-  see  ibid,  vol.  dxiii.  p.  1103. 
duced    these   words  when  he  was 
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same,  the  Hoase  was  ignorant  of  the  nature  and  extent  of  agree- 
ments entered  into  hy  the  executive  government,  it  was  obvionslv 
impossible  for  the  House  to  exercise  its  right  of  control  with  that 
freedom  which  is  absolutely  essential  for  the  right  performance  of 
its  high  Unctions.  In  the  interval  between  the  execution  of  a  con- 
tract and  the  application  to  Parliament  for  a  vote  in  supply  on 
account  thereof,  heavy  expenses  and  liabihties  are  necessarily  in- 
curred by  the  contractors,  so  as  to  render  it  a  matter  of  peculiar 
hardship  and  difficulty  for  the  House,  in  the  absence  of  any  charge 
of  fraud,  misrepresentation,  or  corrupt  proceedings,  to  interpose  and 
refuse  to  vote  the  moneys  required  to  carry  out  a  contract  which  has 
been  entered  into  by  government  within  the  limits  of  its  own  autho- 
riiy.^  Parliamentary  control  is  thereby  practically  excluded  in 
regard  to  an  important  branch  of  public  expenditure.  While  it 
seems  repugnant  to  the  principles  of  our  constitution  that  the  exe- 
cutive government  should  be  free  to  enter  into  contracts  binding 
the  country  for  prolonged  periods,  and  by  anticipation,  to  the  pay- 
ment of  vast  sums,  without  the  possibility  of  any  effective  parlia- 
mentary check  beyond  the  disapproval  after  the  evil  had  been 
accomplished,  and  when  perhaps  the  ministers  by  whom  the  con- 
tract was  made  were  no  longer  in  office,  nevertheless  the  committee 
were  fuUy  sensible  of  the  difficulties  attending  any  change  of  system, 
which  might  result  in  a  parliamentary  canvass  on  behalf  of  com- 

Postal  and  peting  candidates  for  a  public  contract.     They  accordingly  recom- 
®|®J.         mended  that  these  transactions  should  remain  altogether  in  the 

contract*,  hands  of  the  executive,  who  should  be  free  to  execute  any  contract 
according  to  their  own  discretion  and  responsibility,  but  that  a 
clause  should  be  inserted  in  all  new  contracts  for  the  conveyance  of 
maUs  by  sea,  or  for  the  purpose  of  telegraphic  communications 
beyond  sea,  requiring  that  they  shall  not  be  binding  until  they  have 
lain  on  the  table  of  the  House  of  Commons  for  one  month,  with- 
out disapproval,  unless  sooner  approved  of  by  a  resolution  of  the 
House.* 

On  July  24,  the  foregoing  recommendation  was  em- 
bodied in  a  resolution,  which  was  agreed  to  by  the  House 
of  Commons,  together  with  two  other  resolutions,  pro- 
viding (1)  for  the  early  transmission  to  the  House  of  any 
such  contracts,  accompanied  by  a  Treasury  minute,  setting 
forth  the  grounds  on  which  the  same  have  been  executed, 

•  See  Hans.  Deb.  vol.  civil,  p.  1364.  1860,  vol.  xiv.     For  precedents  of 

•  First  Report  of  SeL  Com.  on  proceedings  had  in  the  approval  or 
Packet  and  Telegraphic  Contracts,  disapproval  of  contracts  by  the  House 
1860,  pp.  xiii.-xv.  (in  Com.  Papers,  of  Commons,  see  anUy  p.  298. 
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and  declaring  (2)  that,  when  any  such  contracts  require 
to  be  confirmed  by  Act  of  Parliament,  they  should  not  be 
dealt  with  as  private  Bills,  and  that  power  to  the  go- 
vernment to  enter  into  agreements  by  which  obligations 
at  the  public  charge  shall  be  undertaken  should  not  be 
given  in  any  private  Act,**  So  far  as  Bills  relating  to 
government  contracts  are  concerned,  these  resolutions 
would  appear  to  have  been  superseded  by  a  new  stand- 
ing  order,  adopted  by  the  House  on  March  4,  1861, 
and  which,  without  taking  such  measures  out  of  the 
category  of  private  Bills,  ensures  that  due  attention  shall  Control  of 
be  directed  to  them  by  requiring  that  the  Chairman  of  ^tnt  wer 
the  Committee  of  Ways  and  Means  shall  make  a  special  contracta. 
report  to  the  House  previously  to  the  second  reading 
of  any  private  Bill  by  which  it  is  intended  to  authorise, 
confirm,  or  alter,  any  contract,  with  any  department  of 
the  government,  whereby  a  public  charge  has  been  or 
may  be  created,  and  providing  for  the  due  consideration 
of  such  report  by  the  House.* 

The  recommendations  of  the  Packet  and  Telegraphic 
Contract  Committee  of  1860,  in  their  first  report,  were 
principally  founded  upon  the  proceedings  of  govern- 
ment in  reference  to  the  Galway  contract ;  and  as  a  brief 
narrative  of  this  case  will  contribute  to  elucidate  the 
subject  of  parliamentary  control  over  transactions  of  this 
description,  it  is  here  subjoined. 

In  1858,  a  private  company,  of  which  Mr.  Lever  was  the  Galway 
managing  director,  established  a  line  of  steamers  for  commercial  contract, 
purposes,  to  ply  between  the  ports  of  Galway,  in  Ireland,  and  New 
York,  in  the  United  States.  This  scheme  excited  considerable  inte- 
rest, especially  in  Ireland,  and  several  deputations  waited  upon  the 
ministry,  in  the  course  of  that  year,  urging  the  importance  of  its 
being  encouraged  by  government.  After  much  negotiation  between 
the  parties,  it  was  at  length  agreed  upon  to  allow  this  company  a 
subsidy  of  78,000Z.  per  annum  for  seven  years,  on  condition  of  its 
efficient  performance  of  postal  services  between  Ireland  and  Ame- 
rica.    The  proposed  contract  was  disapproved  of  by  the  Postmaster- 


^  Commons  Journals,  1860,  p.  413.         •  Standing  Orders,  1862,  No.  78 
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Gal  way  General  for  Beveral  reasons.  Bat  it  was  formally  authorised  hy  the 
«5oiitract.  Treasury  for  *  important  considerations  of  conmiercial  and  social 
advantage,  in  relation  chiefly  to  Ireland.'  There  appeared  to  be  a 
general  impression  abroad,  that  political  advantages  to  the  party 
then  in  power  had  been  a  chief  inducement  in  the  grant  of  these 
privileges.  Moreover,  the  contract  was  open  to  serious  objection 
on  other  grounds.  Accordingly,  when  a  change  of  ministry  oc- 
curred in  the  following  year,  one  of  the  first  acts  of  the  new  admi- 
nistration was  to  procure  the  appointment  of  the  Committee  on 
Packet  and  Telegraphic  Contracts.  As  we  have  already  seen,  the 
committee  were  unable  to  enter  into  any  enquiry  respecting  the 
Galway  Company  during  that  session;  but  upon  their  reappoint- 
ment, in  1860,  the  subject  of  this  contract  immediately  engaged  their 
attention.  Meanwhile  the  contract  had  gone  into  operation,  but  as 
it  contained  a  clause  expressly  declaring  that  the  subsidy  was  only 
payable  ^  out  of  moneys  to  be  voted  by  Paiiiament^'  there  was  still 
opportunity  for  its  being  set  aside,  if  it  were  disapproved  of  by  the 
House  of  Commons. 

After  careful  investigation  into  the  facts  of  the  case,  the  com- 
mittee, on  May  22,  reported  their  opinion  that  this  contract  had 
been  unwisely  entered  into ;  that  it  had  been  given  without  suffi- 
cient regard  to  the  interests  of  Canada,  whose  line  of  ocean  steamers 
would  have  readily  undertaken  the  new  service  on  more  favourable 
terms,  and  that  it  was  altogether  an  impolitic  and  improvident 
arrangement.  Nevertheless,  as  it  was  still  open  to  the  House,  in  its 
own  discretion,  to  decline  to  vote  the  necessary  ^inds  to  carry  the 
contract  into  effect,  the  committee  refrained  from  making  any 
recommendation  on  the  subject.^ 

On  June  26,  the  committee  presented  a  second  report,  stating  that 
they  had  been  compelled  to  resume  their  enquiries  into  the  matter 
of  the  Galway  subsidy,  in  consequence  of  the  receipt  of  information 
pointing  to  the  probability  of  a  corrupt  agreement  having  been 
made  between  certain  parties,  in  order  to  procure  the  postal  subsidy 
to  the  Galway  line  of  steam- packets.  They  had  accordingly  insti- 
tuted  a  searching  enquiry  into  these  transactions,  but  had  been 
unable  to  convict  the  present  contractors  of  any  share  therein. 
They  therefore  deemed  it  most  advisable  to  inform  the  House  of  the 
whole  particulars,  and  to  leave  the  decision  thereon  entirely  to  the 
judgment  of  the  House,  without  suggesting  any  opinion  of  their 
own.'  No  proceeding  was  taken  by  the  House  upon  this  report. 
But  on  July  16, 1861,  a  petition  was  presented  from  Mr.  Irwin,  one  of 
the  persons  implicated  by  the  committee  in  the  fraudulent  transactions 
therein  referred  to,  complaining  of  the  conduct  of  Mr.  Lever  (a 

*  First  Report,  Com.  on  Packet    vol.  xiv.  pp.  12-14. 
Contracts,  Comuiona   Papers,   18(K),        *  Second  Report,  ibid.  p.  620. 
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member  of  the  House)  as  managing  director  of  the  Ghirlway  Com-  Oalway 
pany.  Mr.  Lever  not  being  in  his  seat,  the  petition  was  withdrawn,  coi^tract. 
but  it  was  again  brought  up  on  July  19,  when  Mr.  Lever  denied  its 
allegations,  and  challenged  enquiry.  On  this  occasion  the  petition 
was  ordered  to  be  printed  for  the  use  of  members  only.  On  July  22, 
a  motion  was  made  that  it  be  referred  to  a  select  committee,  upon 
which  Mr.  Lever  entered  into  a  detailed  refutation  of  the  charges  it 
contained  against  himself.  The  general  sense  of  the  House  being 
against  taking  any  forther  notice  of  the  matter,  the  motion  was  then 
withdrawn.' 

Meanwhile  the  government  had  determined  that  the  Galway 
contract  should  proceed,  and  inasmuch  as  the  select  committee  had 
abstained  from  recommending  the  cancelling  thereof,  notwithstand- 
ing the  adverse  conclusions  they  had  arrived  at  respecting  it,  the 
Secretaiy  of  the  Treasury,  in  Committee  of  Supply,  on  August  9, 
1860,  proposed  a  vote  of  60,000/.  as  a  first  instalment  upon  the 
same.  In  submitting  this  motion,  he  frankly  acknowledged  the 
weight  of  censure  resting  upon  the  contract,  firom  the  terms  of  the 
report  of  the  select  committee,  but  nevertheless  he  expressed  his 
'  strong  feeling  that  arrangements  of  this  kind  could  not  be  set 
aside  on  mere  grounds  of  general  policy  or  impolicy,'  and  declared 
that  he  did  not  believe  the  House  had  ever  refused  to  vote  the 
estimate  for  a  contract  merely  on  such  grounds.  To  do  so  in  the 
present  instance,  when  more  than  a  year  had  elapsed  since  the 
contract  had  been  made,  would,  he  contended,  be  un&ir  to  the  com- 
pany. He  ftirther  showed  that  the  fraudulent  transactions,  ad- 
verted to  in  the  second  report  of  the  committee,  had  taken  place 
between  parties  who  were  no  longer  connected  with  the  company, 
and  therefore  it  would  be  wrong  to  visit  the  consequences  of  their 
misdoing  upon  the  existing  directors  and  shareholders,  who  were 
entirely  blameless  in  the  matter.  The  bargain  made  with  the 
company  might  have  been  a  bad  one  for  the  public,  but  it  would  be 
still  worse  for  the  House,  under  any  pretence,  to  sanction  a  breach 
of  faith,  and  establish  a  precedent  of  repudiating  inconvenient  obli- 
gations. This  vote,  notwithstanding  considerable  opposition,  was 
finally  passed,  on  division,  by  a  large  majority. 

Their  contract  being  thus  acknowledged  and  confirmed  by  Par- 
liament, the  company  endeavoured  to  fulfil  their  engagements. 
But  they  did  not  succeed  in  accomplishing  that  which  they  had 
undertaken,  and  after  repeatedly  receiving  extensions  of  time,  and 
other  indulgences,  they  were  at  length  informed  by  the  Postmaster- 
General,  that  their  contract  was  at  an  end.  This  decision  naturally 
excited  much  dissatisfaction  among  the  friends  of  the  company,  and 


'  Hans.  Deb.  vol.  clxiv.  pp.  977, 1178, 1286. 
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on  June  14,  1861,  a  committee  was  moyed  for,  in  the  Honse  of 
Commons,  to  enquire  into  the  circumstances  attending  the  termina- 
tion of  the  contract.  The  ministry  did  not  oppose  this  motion 
(although  it  was  charactensed  bj  leading  members  on  the  other 
side  of  the  House  as  an  undue  encroachment  upon  the  fonctions  of 
the  executive  government),  and  it  was  agreed  to  without  a  divi- 
sion.' The  committee  carefully  investigated  the  case  and,  on 
July  23,  made  an  elaborate  report  thereon.  In  it  they  expressed 
their  opinion  '  that  the  Postmaster- General  was  justified  in  declin- 
ing to  continue  a  contract  which,  in  his  judgment,  at  the  time  of 
its  determination,  the  company  could  not  carry  out  e£Bciently.' 
But,  they  added,  they  had  reason  to  believe  that  ere  long  the  com- 
pany would  be  in  possession  of  an  efficient  fleet  of  steamships,  and 
should  it  be  advisable  to  re-establish  postal  communication  between 
the  west  of  Ireland  and  America,  they  thought  the  Galway  Com- 
pany were  deserving  of  the  favourable  consideration  of  the  govern- 
ment.^ This  appears  to  have  been  agreed  to  by  the  government, 
for,  on  August  6,  Lord  Palmerston  informed  the  House,  that  when- 
ever there  was  a  reasonable  prospect  of  the  company  being  able  to 
fulfil  their  engagements,  they  would  give  a&vourable  consideration 
to  their  claims.^  His  lordship  renewed  these  assurances  on  June 
24,  1862,J  and  again  on  February  9,  1863.*'  Whereupon,  on 
March  20,  1863,  Mr.  Baxter  moved  a  resolution,  declaring  that  the 
House  was  not  prepared  to  grant  a  sum  of  money  to  the  Ghilway 
Packet  Company.  He  grounded  his  motion  upon  the  allegation 
that  the  renewal  of  the  contract  was  wholly  uncalled  for,  and  could 
only  have  proceeded  from  corrupt  political  motives.  Lord  Palmer- 
ston repudiated  this  accusation,  and  contended  that  there  had  been 
sufficient  public  reasons  to  justify  the  government  in  giving  the 
company  another  trial.  On  division,  the  motion  was  negatived 
by  a  large  majority.*  On  May  4,  the  government  formally  notified 
the  company  of  their  willingness  to  renew  the  contract.  On  July 
21,  on  motion  of  Mr.  Peel  (the  Secretary  of  the  Treasury),  it  was 
resolved,  without  debate,  that  the  said  contract  be  approved."^ 

Having  disposed  of  the  sabject  of  postal  contracts,  the  com- 
mittee of  1860  turned  their  attention  to  the  remaining  branch  of 
enquiry,  concerning  telegraph  lines,  to  which  their  third  report  is 
devoted.  It  briefly  describes  the  various  lines  of  Ocean  telegraphs, 
on  behalf  of  which  the  executive  government  had  entered  into  pe- 
cuniary agreements.     One  of  these  was  the  Red  Sea  and  India  Tole- 


«  Hans.  Deb.  vol.  clxiii.  pp.  1071- 
1169. 

*■  Report  on  Royal  Atlantic  Steam 
Navigation  Company,  Commons 
Papers,  1861,  vol.  xii.  p.  13. 

»  Hans.  Deb.  vol.  clxiv.  p.  1891. 


J  Ibid  vol.  clxvii.  p.  1023. 
*  Ibid.  vol.  clxix.  p.  187, 
»  Ibid  p.  1691. 

■»  Ibid.  vol.  dxxiL  pp.  66,  1202 ; 
hut  see  ibid.  voL  clxxiiL  p.  1466. 
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graph  line,  which  was  incorporated  in  1859,  and  afterwards  attained  ^^* 
such  an  unenviable  notoriety.  The  committee  explained  the  circum-  XeleMaph. 
stances  under  which  the  government  had  undertaken  to  assist  this 
company.  They  arose  out  of  the  political  importance  attributed  to 
the  project,  and  its  uncertainty  as  a  commercial  speculation.  This 
induced  the  government  to  guarantee  4^  per  cent,  on  the  capital  of 
800,000Z.  for  a  period  of  fifty  years.  Unfortunately,  whether  in- 
tentionally or  otherwise  does  not  clearly  appear,  this  guarantee  was 
not  made  conditional  on  success,  as  in  similar  cases,  but  was  abso- 
lute. It  was  stipulated,  however,  that  an  Act  of  Parliament  should 
be  obtained  to  confirm  and  carry  out  the  agreement.  This  Act 
was  brought  in,  proceeded  upon,  and  passed  as  a  private  Bill.'*  As 
originally  introduced,  there  was  nothing  in  the  Bill  to  show  the 
nature  and  extent  of  the  pecuniary  obligations  incurred  by  the 
government.  It  is  true  that  in  the  House  of  Lords  a  copy  of  the 
agreement  was  aft^erwards  added  to  the  Bill,  by  way  of  schedule ; 
but  whilst  under  consideration  in  the  Commons,  it  contained  no 
information  as  to  the  conditions  of  the  agreement,  whereby  mem- 
bers could  judge  of  its  propriety  or  sufficiency.*  The  line  had 
scarcely  gone  into  operation  before  it  was  evident  that  it  was  a 
complete  failure,  and  all  attempts  to  remedy  the  disaster  proved 
inefiectual.  In  taking  notice  of  this  result,  the  committee  abstained 
firom  commenting  upon  the  mode  of  constructing  the  telegraphic 
cable,  and  confined  themselves  to  an  investigation  of  the  contract 
itself.  As  to  the  conditions  under  which  such  contracts  should  be 
entered  into,  the  committee  would  not  venture  to  make  any  sug- 
gestions. But  they  pointed  out  that  it  was  obviously  not  in  the 
form  of  a  private  Bill  that  agreements  of  this  kind  could  be 
efiectually  brought  under  the  notice  and  control  of  Parliament ; 
and  they  were  of  opinion  that  no  power  to  guarantee  dividends  or 
interests,  on  the  part  of  government,  should  in  any  case  be  given  by 
a  private  Act.P  As  the  line  continued  inoperative,  and  as  doubts 
were  entertained  whether  the  government  was  strictly  bound  to 
continue  their  annual  payments  to  the  shareholders  under  such 
circumstances,  the  government,  actuated  by  a  high  sense  of  honour, 
and  bearing  in  mind  that,  without  doubt,  the  public  had  understood 
that  the  agreement  was  unconditional,  the  possibility  of  entire 
failure,  after  completion,  having  been  overlooked  on  all  sides,  in- 
troduced a  Bill  to  declare  '  that  the  guarantee  contained  in  the  said 
a^eement  was  not  intended  to  be  and  is  not  conditional  on  the 
line  of  telegraph  of  the  company  being  in  working  order.'  The 
law  officers  of  the  crown  had  given  their  opinion  that,  under  the 


»  22  &  23  Vict.  c.  iv.  066.     Hans.  Deb.  toI.  cbti.  p.  250. 

*»  Third  Report  of  Contracts,  Com-        »  Third  Report,  p.  vi. 
mons  Papers,  1860,  vol.  xiv.  pp.  665, 
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circTHQBtances  of  the  case,  the  govemmeiit  were  wholly  exonerated 
from  contmuing  to  pay  the  money ;  neverthelesfi,  as  a  question  of 
good  faith,  ministers  persevered  in  the  Bill,  and  it  became  law.^ 

After  the  introduction  of  this  Bill,  the  House  proceeded  to  give 
effect  to  the  recommendations  of  the  committee,  though  not  pre- 
cisely in  the  manner  they  had  suggested,  by  the  adoption  of  the 
standing  order  already  noticed,*'  which  prescribed  the  course  of 
procedure  in  respect  to  private  Bills  which  are  intended  to  authorise, 
confirm,  or  alter,  any  contracts  with  government,  so  as  to  ensure 
that  the  attention  of  Parliament  shall  be  formally  directed  thereto. 

The  foregoing  cases  afford  ample  illustration  of  the 
effectual  control  which  is  constitutionally  exercised  by 
the  House  of  Commons  over  the  grant  of  public  money. 
But  these  examples  have  been  confined  to  particular  items 
Right  of  of  proposed  expenditure.  There  still  remains  an  un- 
to  wfoM^  disputed  right,  on  the  part  of  the  House  of  Commons, 
^®J"P-  to  withhold  altogether  the  supplies  asked  for  on  the  part 
of  the  crown.  Before  the  introduction  of  parliamentary 
government,  this  formidable  instrument  of  attack  was 
often  made  use  of  to  wrest  from  an  arbitrary  monarch 
the  redress  of  grievances.  But  now  there  is  no  longer 
any  need  to  resort  to  such  an  extreme  measure,  and  this 
once  dreaded  weapon  '  lies  rusty  in  the  armoury  of  con- 
stitutional warfare.'  In  1781,  Mr.  Thomas  Pitt  proposed 
to  delay  the  granting  of  the  supplies  for  a  few  days,  in 
order  to  extort  from  Lord  North  a  pledge  regarding  the 
war  in  America.  It  was  then  admitted  that  no  sucli 
proposal  had  been  made  since  the  Kevolution ;  and  tlie 
House  resolved  to  proceed  with  the  Committee  of  Supply 
by  a  large  majority.'  In  the  same  session,  Lord  Rock- 
ingham moved,  in  the  House  of  Lords,  to  postpone  the 
third  reading  of  a  Land  Tax  Bill,  until  explanations  had 
been  given  regarding  the  causes  of  Admiral  Kempenfeldt's 
retreat,  but  did  not  press  it  to  a  division.t 

On  February  22,  1864,  Mr.  Bemal  Osborne  moved 


plies. 


1  liana.   Deb.  vol.  clxi.  p.   2152.        ■  Pari.  Hist  vol.  xxii.  p.  751. 
24  Vic.  c.  4.  *  Ibid.  p.  8C5. 

'  Ante,  p.  503. 
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to  postpone  the  consideration  of  the  Navy  Estimates  for 
three  weeks,  until  the  papers  relating  to  the  Schleswig- 
Holstein  question  had  been  laid  on  the  table,  the  produc- 
tion of  which  he  was  of  opinion  had  been  unwarrantably 
delayed.  But  the  leaders  of  the  Opposition  were  not 
prepared  to  justify  this  extreme  proceeding,  though 
agreeing  that  these  papers  ought  to  have  been  sooner 
produced,  and  the  motion  was  negatived  on  division. 

*  The  precedent  of  1784  is  the  solitary  instance  in  which 
the  Commons  have  exercised  their  power  of  delaying  the 
supplies.  They  were  provoked  to  use  it  by  the  uncon- 
stitutional exercise  of  the  influence  of  the  crown ;  but  it 
failed  them  at  their  utmost  need,"  and  the  experiment  has 
not  been  repeated.  Their  responsibility,  indeed,  has  be- 
come too  great  for  so  perilous  a  proceeding.  The  esta- 
blishments and  public  credit  of  the  country  are  dependent 
on  their  votes,  and  are  not  to  be  lightly  thrown  into  dis- 
order. Nor  are  they  driven  to  this  expedient  for  co- 
ercing the  executive,  as  they  have  other  means,  not  less 
effectual,  for  directing  the  policy  of  the  state."" ' 

The  resolutions  of  the  Committee  of  Supply  are  re-  Resoiu- 
ported  to  the  House  on  a  future  day,  they  are  then  agreed  ^°"nJ|ttee 
to,  disagreed  to,  or  re-committed,  as  the  case  may  require,  of  Supply. 
If,  on  consideration  of  the  report,  it  be  thought  necessary 
to  increase  the  sum  granted  by  the  Committee  of  Supply, 
the  resolutions  proposed  to  be  increased  must  be  re-com- 
mitted.    The  House  may  indeed  lessen  the  sum  proposed 
to  be  granted  without  re-committal,  but  to  increase  the 
amount  would  be  to  impose  a  charge  not  previously  sanc- 
tioned by  the  committee. 

'  But  these  resolutions,  although  they  record  the  sanc- 
tion of  the  House  of  Commons  to  the  expenditure  sub- 
mitted to  them,  and  authorise  a  grant  to  the  crown  for 
the  objects  specified  therein,  do  not  enable  the  govem- 


"  See  post,  p.  582.      May,  Const.  Ilist.  toL  i.  p.  64. 
'  Ibid.  pp.  470-472. 
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ment  to  draw  from  the  Consolidated  Fund  the  money  so 
appropriated.     A  further  authority  is  required,  in  the 
Votes  in     shape  of  a  resolution  in  Committee  of  Ways  and  Means, 
of  w™y^  which  must  be  embodied  in  a  Bill,  and  be  passed  through 
andMeans.  both  Houses  of  Parliament,  before  practical  effect  can  be 
given  to  the  votes  in  supply,  by  authorising  the  Treasury 
to  take  out  of  the  Consolidated  Fund,  or,  if  that  fimd  be 
insufficient,  to  raise  by  Exchequer  bills  "  on  the  security 
of  the  fund,  the  money  required  to  defray  the  expenditure 
sanctioned  by  such  votes.     The  votes  in  Committee  of 
Supply  authorise  the  expenditure ;  the  votes  in  Committee 
of  Ways  and  Means  provide  the  funds  to  meet  that  ex- 
penditure. 

'The  manner  in  which  this  provision  is  made  is  as 
follows :  As  soon  after  the  commencement  of  the  session 
as  possible,  when  votes  on  account  of  the  great  services 
have  been  reported,*  a  resolution  is  proposed  in  Com- 
mittee of  Ways  and  Means  for  a  general  grant  out  of 
the  Consolidated  Fund  towards  making  good  the  supply 
granted  to  her  Majesty.  This  grant  never  exceeds  the 
amount  of  the  votes  actually  passed  in  Committee  of 
Supply ;  upon  this  resolution  a  Bill  is  founded,  which 
Ways  and  passcs  through  its  vaiious  stages,  and  finally  receives  the 
Means  royal  assent,  at  a  very  early  period  of  the  session ;  and 
then,  but  not  before,  the  Treasury  are  empowered  to 
direct  an  issue  of  the  Consolidated  Fund  to  meet  the 
payments  authorised  by  the  vote  in  supply  of  the  House 
of  Commons.^    The  constitutional  effect  of  this  proceed- 


^  For  the  origin,  history,  and  prac-  once  the  greatest  and  most  variable — 

tice,  in  refrard  to  Exchequer  bills,  see  Tiz.    the  Naval  and  Military  Esti- 

Hans.  Deb.   vol.  clxi.  p.  1309;  vol.  mates;'  and  the  Chancellor  of  the 

clxv.  p.  131 ;  vol.  clxxx.  p.  285;  and  Exchequer  ordinarily  refrains  from 

Keport  on  Public  Moneys,  1857,  pp.  making  his  financial  statement  until 

38-44.  these  estimates  have  been    passed. 

»  *  It  is  the  salutary,  judicious^  and  Gladstone,    (Ch.    of  ibcch.)    Ilane. 

almost  invariable  rule  of  the  House  Deb.  voL  cliv.  p.  866.  Concerning  the 

not  to  enter  uj)on  questions  of  Ways  exceptions  to  this  practice,  see  antej 

and  Means  until  the  House  has  passed  p.  466. 

its  judgment  upon  those  items  of  the  '  May's  Pari.  Pract.  ed.  1863,  p. 

expencQtuie  of  the  year  which  are  at  533.    Han&  Deb.   voL   cxxxvL  pp. 
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ing  is  that,  until  the  queen  and  the  House  of  Lords  have 
assented  to  the  grant  of  ways  and  means,  the  appropria- 
tion of  the  pubhc  money  directed  by  the  vote  in  supply 
of  the  House  of  Commons  is  inoperative.  These  general 
grants  of  ways  and  means,  upon  account,  provided  by 
successive  Acts  of  Parhament  during  the  session,  in  an- 
ticipation of  the  specific  appropriations  embodied  in  the 
Appropriation  Act  passed  at  the  close  of  the  session,  may 
be  viewed  as  the  form  in  which  Parliament  considers  it 
most  convenient  to  convey  their  sanction  to  the  ad  interim  Ad  interim 
issue  of  public  money  upon  the  appropriation  directed  by  ^^^n^. 
the  Commons  alone,  reljdng  upon  their  final  confirma- 
tion being  obtained  at  the  close  of  the  session.  The  final 
grant  of  ways  and  means  to  cover  the  whole  of  the 
supphes  voted  in  the  session  is  always  reserved  for  the 
Appropriation  Act;  thus,  although  the  House  of  Commons 
at  an  early  period  of  the  session  might  have  voted  the 
whole  of  the  supplies  of  the  year,  they  could  still  hold 
their  constitutional  check  upon  the  minister  by  limiting 
the  grant  of  ways  and  means  to  an  amount  sufficient  only 
to  last  such  time  as  they  might  think  proper  to  give  him 
the  means  of  carrying  on  the  pubhc  service,  and  they  are 
by  such  limited  grants  at  all  times  enabled  to  prevent  the 
minister  from  dissolving  or  proroguing  Parhament' " 

All  taxes  are  not  necessarily  proposed  in  the  Committee 
of  Ways  and  Means.  Though  the  distinction  is  not 
always  observed,  it  is  the  usual  practice  to  confine  the 

1810,  1395.  Second  Rep.  Com.  of  mits  a  copy  of  them  to  the  Compt- 
Pub.  Accounts,  1863,  p.  iii.  See  the  roller  of  the  Exchequer,  to  lujquaint 
Exchequer  Act,  4  WiU.  IV.  c  15,  him  for  what  purpoaes,  and  in  what 
sect  11.  And  for  examples  of  Ses-  amounts,  the  Commons  have  sanc- 
sional  Ways  and  Means  Acts,  see  tioned  the  outlay  of  public  money. 
13  Vict  c  3,  sect  7;  21  Vict  c  6,  Mem.  onRnandal  Control,  pp.  5,27. 
&c.  It  is  one  of  the  especial  duties  Shilling  Magazine,  yoL  iv.  p.  4d. 
of  the  Speaker  of  the  House  of  Com-  ■  Report  on  Public  Moneys,  Com- 
mons to  see  that  no  Ways  and  Means  mons  Papers,  1857,  sess.  ii.  vol.  ix. 
Bill  covers  a  larger  amount  than  has  Memo,  on  Financial  Control,  pp.  20, 
been  already  voted  in  Committee  of  27.  See  theChanc  of  Excheq.obser- 
Supply,  and  agreed  to  by  the  House,  yations  in  Hans.  Deb.  yol.  cxzxvi. 
After  tlie  votes  in  supply  have  been  pp.  1310-1326, 1305. 
agreed  to,  the  Speaker  oihcially  trans- 
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Taxes        deliberations  of  this  committee  to  such  taxes  as  are  more 

c*ommUtee  distinctly  applicable  to  the  immediate  exigencies  of  the 

andMiwis  P^'^^^  incomc ;  and  to  consider,  in  other  committees  of 

or  other-  *  the  whole  House,  all  fiscal  regulations,  and  alterations  of 

^"^^^         permanent  duties,  not  hailing  directly  for  their  object  the 

increase  of  revenue.'  Accordingly,  it  is  irr^ular  to  move, 

in  Committee  of  Ways  and  Means,  a  general  motion 

concerning  taxation — as,  *  that  it  is  expedient  to  equalise 

the  duties  levied  on  the  desceat  of  real  and  personal 

property ; '  or,  an  amendment  deprecating   an   addition 

to  the  funded  debt — though  it  is  quite  competent  for  a 

private  member  to  propose  a  scheme  of  taxation,  to  raise 

the  supplies  required  for  the  service  of  the  year,  by  way 

of  amendment  to  the  government  proposition.** 

It  is  the  invariable  course,  in  Committee  of  Ways  and 
Means,  to  submit  to  the  House  resolutions  which  impose 
taxation  before  those  which  are  intended  to  repeal  taxa- 
tion.'' 
Annual  Dutics  are  either  annually  voted,  upon  the  recommenda- 

^n^t  tion  of  the  Chancellor  of  the  Exchequer,  in  his  budget, 
taxation,  ^j.  ^j^^y  ^j.^  made  permanent,  by  special  Acts  of  Parlia- 
ment. Occasionally  certain  duties  heretofore  voted  annu- 
ally are  made  permanent;**  but  while  it  is  in  the  discretion 
of  government  to  propose  to  Parliament  a  greater  or  less 
amount  of  permanent  taxation,  from  time  to  time,  it  is 
not  desirable  *  to  vary  the  constitutional  practice  of  always 
maintaining  some  large  amount  of  taxation  to  be  annually 
voted  by  the  House.'  *  It  is  right  that  the  great  bulk  of 
the  revenue  arising  from  taxation  should  be  levied  under 
permanent  Acts,  in  order  to  maintain  the  public  credit 
on  a  firm  footing,  and  for  the  security  of  the  commercial 


•  May,  Pari.  Pract.  Ed.  1863, p.  679.  «  Hans.  Deb.  vol.  clxii.  p.  1330. 

^  Mirror  of  Pari.  1840.  p.  8042 ;  **  For  example,  the  sugar  duties, 

and  ibid,  1841,  sess.  ii.  p.  468.    As  to  in  1864.   See  Hans.  Deb.  vol.  clxxiv. 

the    right  of  members  to  propose  pp.  1986,  2021.    See  Smith's  Pari, 

schemes  of  taxation  by  way  of  sub-  Kememb.  1864,  p.  77. 

stitute  to  the  government  plan,  see  •  Hans.  Deb.  vol.  xc.  p.  1343. 
anUj  p.  461. 
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interests  of  the  country,  which  would  suffer  if  existing 
imposts  were  liable  to  frequent  change/ 

It  is  an  important  privilege  of  the  House  of  Commons  Time  to  bo 
that  sufficient  time  should  be  allowed  for  dehberation  ^nsTd^r^^ 
upon  any  proposition  submitted  by  government  relative  »P  fi^^n- 
to  taxation  or  public  expenditure.'    No  resolutions  of  the  tion^^^ 
Committee  of  Ways  and  Means  should  be  reported  to  the 
House  on  the  same  day  on  which  they  were  agreed  upon 
in  committee ;  except  upon  '  ui^ent  occasion/  ^     When 
reported,  they  may  be  agreed  to,  negatived,  or  re-com- 
mitted.    It  is  customary  to  report  such  resolutions,  and 
move  the  concurrence  of  the  House  thereto,  upon  the  day 
following  that  upon  which  they  have  been  agreed  to  in 
committee,  in  order  to  avoid  loss   to  the  revenue  by 
further  delay.*     Bills  are  then  ordered  to  be  brought  in 
to  give  effect  to  the  same,  and  every  exertion  is  made  by 
the  government  to  pass  such  biUs  with  as  little  delay  as 
possible. 

Pending  the  ultimate  decision  of  Parliament  upon  any  New  rates 
bill  for  the  imposition  or  alteration  of  taxes,  it  is  cus-  ij^m^ 
tomary  for  the  executive  government,  upon  their  own  ^^Jj^^®"" 
responsibility,   to   give   immediate   effect   to  resolutions 
altering  existing  rates  of  duty,  or  imposing  new  duties,  as 
soon  as  they  have  been  reported  from  committee,  and 
agreed  to  by  the  House.^     But  this  does  not  prevent  the 
substance  of  such  resolutions  from  being  again  discussed, 
at  future  parliamentary  stages,  with  a  view  to  tlieir 
amendment  or  rejection.'^     Meanwhile,  the  new  taxes  are 
authorised  to  be  collected  by  government,  from  the  day 
named  in  the  resolution,  or  from  the  date  of  passing  the 


'  Hans.  Deb.  toI.  cxxviiLp.  961.    Toulmin  Smith,  Pari  Rememb.  I860, 
LordDerbY,iWtf.voLclxiii.p.724.  Sip    p.  123, 


S.  Northcote,  Ihid.  vol.  dxvi.  5. 1861.        *  Hans.  Deb.  vol.  cxxxiii.  p.  46. 
But  see  Mr.  Disraeli's  observationfl  on        J  Mav,  Pari.  Prac.   ed.   1863, 
this  point,  Ibid.  voL  clix.  p.  1489.         534.     Hana  Deb.  voL  clxx.  p.  636. 


«  Hans.  Deb.  voLcxxxvii.  pp.  1639,        '  Hans.  Deb.  vol.  cxviL  p.  1416; 
1648.  Hfid.  voL  dviii  p.  930,  &c. 

^  Ibid.  vol.  dviii.  pp.  1161, 1208. 
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same,  because  it  is  not  doubted  that  the  bill  which  im- 
poses them,  as  from  the  date  of  the  resolution  whereon  it 
is  founded,  wiU  become  law,  by  the  concurrence  of  the 
two  other  branches  of  the  legislature.  If  such  concurrence 
be  withheld,  the  resolution  becomes  inoperative,  and  the 
duties  levied  by  anticipation  must  be  repaid  to  the  parties 
from  whom  they  had  been  collected.* 
New  rates  It  is  the  invariable  practice,  when  the  duty  on  any 
how^i^'od.  particular  article  is  raised,  to  levy  the  new  rate  of  duty  on 
stocks  in  bond,  and  cargoes  afloat,  when  they  are  entered 
for  consumption.  This  sometimes  operates  prejudicially 
to  the  interests  of  merchants  who  have  imported  largely 
of  the  article  in  question,  with  the  expectation  that  the 
duty  will  remain  unchanged.  But  the  hardship  is  un- 
avoidable, as  it  would  not  be  consistent  with  usage,  or 
with  the  policy  of  government,  to  announce  beforehand 
their  intentions  in  such  a  matter."" 

Whenever  the  duty  on  spirits  is  increased  by  resolu- 
tion of  the  House,  it  is  customaiy  to  charge  the  increased 
rate  of  duty  upon  all  spirits  in  the  hands  of  distillers, 
whether  they  hold  it  in  bond  or  duty  paid ;  but  not  to 
charge  the  additional  rate  on  spirits  which  have  passed 
into  the  hands  of  wholesale  dealers,  even  though  they 
may  have  taken  large  and  unusual  quantities  out  of  bond 
in  anticipation  of  the  increased  duty.  In  1855  the 
government  desired  to'subject  the  article  in  the  hands  of 
dealers  to  the  increased  rate  of  duty;  but  precedents  were 


*  See  the  Attomey-Generars  ob-  bound  to  the  United  States,  within 

Bervationa,  Han&  Deb.  vol.  xcix.  p.  16  days  after  the  passing  of  tlie  Act,' 

1816.     See  also  Ibid.  toL  cIyL  p.  from  the  additional  duties.    See  also 

1274,  vol.  clx.  p.  1827.  similar  (though  not  identical)  pro- 

"  Chan,  of  the  Excheo.  Hans.  Deb.  visions  in  the  United  States  Statutes 

voL  xdx.  p.  1316.   The  United  States  for  August  1861,  ch.  46,  sec.  6.    .By 

TariiF  Act  of  1861 ,  which  was  passed  the  U.  S.  Tariff  Act  of  1862,  ch.  163, 

on  March  2,  and  imposed  new  duties  sec.  21,  goods  in  bonded  warehouses, 

from  April  1  of  that  year,  contained  &c.  were  exempted  from  additional 

a  clause  (]sec.  33),  exempting  *  mer-  duty,  but  not  goods  on  shipboaid. 

chandise  in  deposit  in  warebouse  or  So  eJso  the  Tariff  Act  of  1^4,  ch. 

public  store  on  April  1,'  and  mer-  171,  sec  19. 
chandise  *  actually  on  shipboard,  and 


FINANCIAL   OPERATIONS   OF  GOVERNMENT.  515 

against  it,  and  they  abandoned  the  attempt."  On  the 
Other  hand,  if  the  duty  on  an  article  be  reduced,  it  is 
customary  for  the  reduction  of  duty  to  come  into  opera- 
tion the  day  after  the  adoption  of  the  resolution  by  the 
House  ;  and  it  is  entirely  foreign  to  the  usage  of  Parlia- 
ment to  allow  any  drawback  upon  stocks  of  the  article  in 
the  hands  of  dealers.** 

On  May  4,  1865,  the  case  of  the  retail  tea-dealers, — who  are  Case  of 
obliged  to  keep  large  stocks  on  hand  of  duty-paid  tea,  and  who  ^^^  *^" 
would  be  great  sufferers  by  the  sudden  reduction  of  duty  thereon,  *^®™- 
and  the  consequent  influx  of  fresh  stocks  of  .tea  at  the  reduced  rate 
of  duty, — was  brought  before  the  House.  The  Chancellor  of  tlio 
Exchequer  declared  that,  *  as  a  general  principle,  the  time  at  which  a 
reduction  of  duty  shall  come  into  operation  is  regulated  by  large 
considerations  of  public  policy,  and  not  by  the  convenience  of  retail 
dealers;*  and  that  he  knew  of  'no  case,  during  the  last  twenty 
years,  in  which,  in  regard  to  any  article  not  about  to  undergo  a 
process  of  manufacture,  but  simply  to  be  distributed  to  the  cus- 
tomers, time  had  been  given  to  get  rid  of  the  stocks  of  the  retailers.' 
Nevertheless,  as  in  the  present  instance  there  had  been  an  expecta- 
tion to  the  contrary,  specially  founded  upon  a  declaration  of  the 
government  in  1863  in  respect  to  the  tea  duty,  he  would  consent 
to  postpone  the  reduction  from  May  6  to  June  1,  with  an  entry  on 
the  Journals  that  the  delay  had  been  granted  '  on  special  grounds.* 
The  resolution  was  amended  accordingly .p 

The  financial  operations  of  government  are  not  confined  ah  finan- 
to   propositions   concerning    supply   and    taxation,   but  tions^toTo 
necessitate  various  proceedings  in  the  money  market  for  p^riia-^^"^ 
raising  the  supplies  voted  by  Parliament,  as  well  as  for  ment. 
the  regulation  and  management  of  the  pubhc  debt.     But 
the  spirit  of  the  constitution  requires  that  all  important 
operations  which  a  finance  minister  may  undertake  for  the 
public  service  should  come  under  the  review  of  Parliament 
before  they  are  carried  into  effect.     Until  the  year  1861 
the  government  had  the  power,  through  the  medium  of 
the  Commissioners  for  the  Eeduction  of  the  National  Debt, 


»  Hans.  Deb.  vol.  cxxxvii.  p.  17895    clxxviii.  p.  1241. 
Ibid.  vol.  cxl.  p.  1853.  »  Ibid,  vol.  cbtxviii.  pp.  1471-1600. 

«  Ibid.  (Chan,  of  the  Excheq.)  vol. 
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of  funding  and  re-funding  Exchequer  bills  of  every  de- 
scription (including  Supply  Exchequer  Bills,  Deficiency 
Bills,  and  Ways  and  Means  Bills),  without  the  cogDizsnce 
of  Parliament ;  thus  converting  an  instrument  which  had 
been  issued,  under  the  sanction  of  Parliament,  for  a  tem- 
porary purpose,  in  anticipation  of  the  produce  of  the 
ordinary  pubUc  revenue  for  the  year,  into  a  part  of  the 
funded  debt  of  the  country.  In  1861,  however,  a  measure 
was  passed,  at  the  instigation  of  the  government,  and 
in  conformity  with  the  recommendations  of  the  Public 
Moneys  Committee  of  1857,  to  do  away  with  this  objec- 
tionable practice  by  amending  the  law  in  regard  to 
Exchequer  Bills.**  This  Act,  together  with  an  amending 
statute,  passed  in  the  following  year,'  has  deprived  the 
government  of  the  power  of  making  any  addition  to  the 
ftmded  debt  without  the  authority  of  Parliament;  and 
it  virtually  requires  the  Chancellor  of  the  Exchequer  to 
submit  to  the  judgment  of  Parliament  all  his  financial 
transactions  which  may  effect  any  change  in  the  condition 
of  the  funded  or  unfunded  public  debt/ 

Loans  and  Whenever  a  loan,  or  financial  contract,  which  has  been 
entered  into  by  government  upon  its  own  responsibility, 
is  submitted  for  the  approval  of  Parliament,  the  sense  of 
the  House  in  regard  to  the  same  should  be  expressed  with 
as  little  delay  as  possible.* 

Stocks.  It  is  the  practice  to  give  immediate  effect  to  reso- 

lutions of  the  House  of  Commons  with  regard  to  the 
commutation  and  redemption  of  public  stocks ;  and  the 
Speaker  notifies  parties  concerned  as  soon  as  the  reso- 
lutions have  been  agreed  to.** 

In  the  exercise  of  their  constitutional  functions,  the 
House  of  Commons  not  infrequently  dissent  from  the 
financial  propositions  of  ministers.    In  1767,  on  a  proposal 

«  24  Vict,  c  5.  And  see  Mr.  Glad-  •  Mr.  Gladstone,  in  Hans.  Deb.  vol. 

stone^s  speech  on  introducing  the  Bill^  clxx.  p.  104. 

in  Hana.  Deb.  vol-  clxi.  p.  1309.  t  Hans.  Deb.  vol.  cxxxii.  p.  1400. 

'  26  Vict  c  3.  And  see  Hans.  Deb.  '  Ibid,  voL  cxxvi.  p.  321. 
voL  clxv.  p.  131. 
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to  continue  the  land  tax  of  four  shillings  in  the  pound  Budgets 
for  one  year,  an  amendment,  to  reduce  the  tax  to  three  ^^nd«i^'^ 
shillings,  was  carried.  This  was  the  first  occasion,  since  *>y  ^^^ 
the  Eevolution,  on  which  a  minister  had  been  defeated 
on  any  financial  measure/  Throughout  the  French  war, 
the  Commons,  with  singular  unanimity,  agreed  to  every 
grant  of  money,  and  to  every  new  tax  and  loan,  proposed 
by  successive  administrations.^  But  in  1816,  after  the 
close  of  the  war  with  France,  when  the  government  were 
desirous  of  continuing  the  Property  Tax  for  a  longer  term, 
in  order  to  get  rid  of  a  portion  of  the  bui'thens  occasioned 
by  that  protracted  struggle,  the  feeling  of  the  House  was 
so  strongly  opposed  to  the  continuance  of  war  taxes  after 
peace  had  been  obtained,  that  the  Chancellor  of  the  Ex- 
chequer was  defeated,  on  the  18th  March,  in  Committee 
of  Ways  and  Means,  upon  his  motion  for  the  renewal  of 
the  Property  Tax.  After  this,  he  voluntarily  abandoned 
the  war  duties  upon  malt,  amounting  to  about  2,700,000/. 
Altogether  it  has  been  computed  that  the  government  lost, 
on  this  occasion,  about  twelve  miUions  of  anticipated 
revenue.* 

It  is  somewhat  remarkable  that  the  great  ministerial  Do  not 
defeat,  recorded  in  the  preceding  paragraph,  was  so  quietly  a  chT^o^f 
accepted  by  the.  government,  and  did  not  lead  to  a  minis-  m»«i>8t»y- 
terial  crisis.     But  the  true  doctrine  on  this  point  is  that 
which  was  expressed  by  Lord  John  Eussell,  in  185],  after 
the  government  had  sustained  a  defeat  on  some  financial 
proposition.     He  remarked  that  *  questions  of  taxation 
and  burdens  are  questions  upon  which  the  House  of  Com- 
mons, representing  the  country,  have  peculiar  claims  to 
have  their  opinions  hstened  to,  and  upon  which  the  exe- 
cutive government  may  very  fairly,  without  any  loss  of 
its  dignity, — ^provided  they  maintain  a  sufficient  revenue 
for  the  credit  of  the  country  and  for  its  establishments, — 

'  Pari.  Hist.  voL  xvi  p.  862.  p.  461.  Knight,  Hist  of  England,  vol. 

•  May,  Const.  Hist.  vol.  i.  p.  471.      viiL  p.  58.     See  also  £tlmb.  Rev,  vol. 
«  Hans.  Deb.  (1816),  voL  xxxiiL    dx.  p.  184. 
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reconsider  any  particular  measures  of  finance  they  have 
proposed.'^    To  the  same  effect,  Mr.  T.  Baring,  the  Under 
Secretary  for  War  in  Lord  Palmerston's  administration, 
said,  in  1861,  after  the  rejection  by  the  House  of  Lords 
of  the  Bill  for  the  repeal  of  the  Paper  Duties, — ^which 
formed  part  of  the  financial  measures  of  government 
for  that  year, — 'I   am   happy  that  we   live  at  a   time 
when  experience  has  shown  that  a  budget  may  be  mo- 
dified  or  rejected  without  any  change  in   the  position 
of  the  ministry.     I  am  glad  that  we  have  seen  budgets 
withdrawn,  and  fresh  ones  introduced.     We  have  seen 
taxes  remitted,  or  taxes,  the  remission  of  which,  when 
proposed,  has  been  refused,  without  any  effect  upon  the 
cabinet.     In  fact,  a  change  of  the  budget  does  not  involve 
a  change  of  ministry,  and  I  rejoice  that  it  is  so,  because  I 
think  it  would  be  most  unpardonable  obstinacy  on  the 
])art  of  public  men  to  adhere  to  the  terms  of  a  budget  which 
was  opposed  to  the  wishes  and  feelings  of  Parliament,    It 
would  be  unfortunate  for  the  free  exercise  of  the  judg- 
ment of  this  House,  if  the  rejection  of  any  portion  of  a 
budget    were  to  be  construed  into  a  vote  of  want   of 
confidence/" 
Precedents       In  proof  of  the  extent  to  which  the  financial  measures 
ainendfd'*   ^^  govemmcnt  have  been  subjected,  from  time  to  time,  to 
OP  rejected  modification  at  the  hands  of  ParUament — and  to  point 
HoiJe  of     out  under  what  circumstances  the  rejection  of  their  finan- 
commonB.    ^j^g^j  policy  has  been  regarded  by  an  administration  as  a 
token  of  their  having  forfeited  the  confidence  of  the  House 
of  Commons — the  following  particulars  are  given  of  the 
various  budgets  which  have  been  amended  or  rejected  by 
the  House,  from  the  epoch  of  the  Eeform  of  Parhament 
in  1832. 

The  first  budget  submitted  to  a  reformed  House  of  Commons  was 
opened  by  the  Chancellor  of  the  Exchequer  on  April  19,  1833.  Its 
details  gave  rise  to  no  discussion  at  the  time ;  but  shortly  aftcr- 

»  Hans.  Deb.  vol.  cxvi.  p.  Q3^  *  Ibid.  vol.  clxii.  p.  901. 
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wards  several  motions,  on  behalf  of  the  agricultural  interest,  were  PrecedenU 
introduced  and  debated.  One  of  them  was,  at  the  first,  successful. 
This  was  a  motion  proposed  on  April  26,  by  Sir  W.  Ingilby,  to  i833. 
reduce  the  malt  tax  from  20«.  Sd.  to  10».  per  quarter.  Notwith- 
standing the  opposition  of  ministers,  the  motion  was  carried  by  a 
majority  of  ten.*  On  the  next  sitting  day  the  Chancellor  of  the 
Exchequer  informed  the  House  that  this  vote  had  considerably 
embarrassed  the  government,  the  more  so  as  its  success  might 
probably  lead  the  House  to  agree  to  another  motion,  about  to  be 
submitted,  for  the  repeal  of  the  assessed  taxes ;  and  that  it  would 
occasion  a  loss  of  revenue  amounting  to  2,500,000^.  Accordingly, 
the  government  determined  to  afford  the  House  an  opportunity 
of  reconsidering  their  vote,  by  moving  (in  amendment  to  the 
motion  to  repeal  the  house  and  window  taxes),  on  April  30,  to 
resolve  *  That  a  great  deficiency  of  revenue  would  be  occasioned  by 
the  reduction  of  the  malt  tax  to  lO^.  per  quarter,  and  by  the  repeal 
of  the  taxes  on  houses  and  windows,  which  could  only  be  supplied 
by  the  substitution  of  a  general  tax  upon  property ;  and  that  as  the 
effect  of  that  course  would  be  to  change  the  whole  financial  system 
of  the  country,  it  would  at  present  be  inexpedient  to  adopt  it.'^  At 
the  time  appointed  this  motion  was  proposed  and  agreed  to ;  an 
amendment  to  omit  therefrom  so  much  as  related  to  the  malt  tax 
being  negatived  by  285  to  131.  Whereupon  Sir  W.  Ingilby  moved 
that  the  previous  resolution  be  read,  and  that  leave  be  given  to 
bring  in  a  bill  pursuant  to  the  same.  But  on  a  division  of  76  to 
238,  leave  was  refused.^  On  May  21  a  motion  for  the  repeal  of  the 
taxes  upon  houses  and  windows  was  negatived  by  a  large  majority. 

None  of  the  budgets  presented  to  the  House  of  Commons  from  1841. 
1833  to  1841  underwent  any  material  alteration  at  the  hands  of  the 
House  of  Commons.  But  on  April  30, 1841,  Mr.  F.  T.  Baring,  Chan- 
cellor of  the  Exchequer  in  Lord  Melbourne's  administration,  sub- 
mitted his  budget  to  the  House.  One  of  its  most  prominent  features 
was  a  proposal  to  reduce  the  duty  on  foreign  (or  slave-grown)  sugar 
from  QSs,  to  36a.  per  cwt.  The  government  at  the  same  time 
announced  their  intention  to  propose  an  alteration  in  the  com  laws 
by  a  reduction  of  the  amount  of  protection  then  afforded  to 
the  agriculturists  of  Great  Britain.  On  May  7,  Viscount  Sandon, 
on  going  into  Committee  of  Ways  and  Means,  moved  to  resolve  that 
the  House  was  not  prepared  to  consent  to  the  proposed  reduction  of 
the  duty  on  slave-grown  sugar,  in  view  of  the  immense  sacrifices 
heretofore  made  for  the  abolition  of  slavery  and  the  slave-trade,  and 


•  Mirror  of  Pari.  1833,  p.  1486.  ing,  when  it  was  cited  as  a  precedent 

^  Ibid,  p.  1502.  on  a  similar  occasion.     Ilans.  Deb. 

« Ibid.  p.  1648.     See  the  observa-  vol.  Ixxv.  p.  1028. 
tions  of  Mr.  Disraeli  on  this  proceed- 
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FreeedentB  in  prospect  of  a  supply  of  free-labour  sugar  from  the  British  colonies. 
Afber  a  protracted  debate  from  May  7  to  May  18,  Lord  Sandon's 
resolution  was  carried.  The  government,  instead  of  regarding  this 
defeat  as  decisiye  of  their  fate,  gave  notice  of  their  intention  to  move 
for  the  adoption  of  the  usual  annual  sugar  duties.  Sir  Robert  Peel, 
not  wishing  to  offer  any  factious  opposition  to  the  goyemment, 
or  to  stop  the  supplies,  supported  this  motion ;  but^  in  order  to  elicit 
the  opinions  of  the  House  in  regard  to  the  ministiy  upon  a  direct 
issue,  he  proposed  a  vote  of  want  of  confidence,  which  being  agreed 
to  on  June  4,  led  to  the  dissolution  of  Parliament.  A  majority 
adverse  to  the  ministry  were  returned  to  the  new  House  of  Ck)m- 
mons  ;  they  were  again  defeated  upon  an  amendment  to  the  address, 
when  they  retired  from  office,  and  were  replaced  by  Ihe  administra- 
tion of  Sir  Robert  Peel  as  First  Lord  of  the  Treasury,  the  Right 
Hon.  Henry  Gbulbum  being  Chancellor  of  the  Exchequer. 

Sir  R.  Peel  continued  in  office  for  five  years,  but  he  was  so  uni- 
formly successful  in  his  financial  poUcy  that  the  progress  of  his 
financial  measures  through  Parliament  seldom  gave  rise  to  any 
formidable  opposition.  But  an  exception  must  be  made  to  the 
budget  of  1844,  which  excited  great  hostility,  and  was  nearly  the 
occasion  of  the  overthrow  of  the  government. 
1844.  The  annual  financial  statement  for  the  year  1844  was  made  by 

Mr.  Groulbum  on  April  29.  He  adverted  therein  to  the  question  of 
the  sugar  duties ;  but  it  was  not  until  June  8  that  the  proposed 
alteration  in  these  duties  was  formally  submitted  to  the  House.  On 
the  eve  of  the  expiration  of  a  treaty  with  the  slave-holding  state  of 
Brazil,  which,  while  it  lasted,  bound  Great  Britain  to  admit  Bra- 
zilian sagar  on  as  favourable  terms  as  that  of  the  fVee  countries  of 
Java  or  Manilla,  the  government  proposed  a  249.  duty  on  British, 
and  a  348.  duty  on  foreign  free-grown  sugar.  These  rates  did  not 
satisfy  the  West  India  interest,  who  (aflber  an  amendment  had  been 
proposed,  and  negatived,  for  the  admission  of  slave-grown  sugar  on 
the  same  footing  with  free)  contended  for  a  proportionate  reduction 
of  duty  on  sugars  from  the  British  colonies,  so  as  to  leave  the  pre- 
sent relative  rates  unchanged.  Accordingly,  on  June  14,  in  com- 
mittee on  the  Sugar  Duties  Bill,  an  amendment  was  proposed  by 
Mr.  Miles,  to  reduce  the  relative  rates  above  mentioned  from  249. 
and  34«.  respectively,  to  20«.  and  30^.  ;  and  further,  to  impose  a 
discriminatiDg  duty  in  regard  to  certain  descriptions  of  foreign  free- 
grown  sugar  of  149.  This  amendment  was  carried  against  the 
government  by  a  minority  of  20.  The  vote  was  taken  on  the 
question,  *■  That  the  words  proposed  to  be  left  out  [i.  e.  the  govern- 
ment scheme]  stand  part  of  the  clause,'  which  was  negatived.  The 
committee  then  reported  progress.  On  the  next  sitting-day  the 
committee  again  sat,  and  Sir  R.  Peel  announced  the  intentions  of 
government.     He  stated  that  ministers  felt  it  necessary,  on  grounds 
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of  commercial  and  financial  policy,  to  adhere  to  their  original  pro-  Precedents 
position,  and  that  he  must  ask  the  committee  to  re-consider  iJieir 
vote.  He  therefore  moved, — as  an  amendment  to  the  motion,  that 
the  words  proposed  bj  Mr.  Miles,  in  lien  of  those  struck  out  of  the 
clause  by  the  vote  of  June  14,  be  inserted, — that  the  rates  of  duty 
originally  proposed  by  government  be  substituted.  In  the  course  of 
the  debate  which  ensued,  Sir  B.  Peel  having  intimated  that,  if  defeated 
upon  this  occasion,  ministers  would  consider  that  they  had  lost  the 
confidence  of  the  House,  the  government  amendment  was  agreed  to.^ 
Objections  were  taken  to  this  proceeding  on  the  point  of  form,  but 
they  were  overruled.* 

On  February  18, 1848,  Lord  John  Eussell  being  the  First  Lord  of  1848. 
the  Treasury,  and  Sir  Charles  Wood  Chancellor  of  the  Exchequer, 
the  budget  was  brought  forward  by  Lord  John  Russell.  His  scheme 
was  received  with  great  disfavour  by  the  House  of  Commons,  and 
by  the  public  at  large,  especially  the  proposed  renewal  and  increase 
of  the  income  tax.  Though  an  adverse  motion  on  this  subject,  by 
Mr.  Hume,  was  negatived,  the  feeling  in  the  House  against  the 
increase  of  this  tax  was  too  strong  to  be  disregarded.  Accoidingly, 
on  February  28,  the  Chancellor  of  the  Exchequer  made  a  new 
financial  statement,  in  which  he  announced  that  the  government,  in 
deference  to  the  wishes  of  the  House  and  the  country,  would  not 
press  for  an  increase  of  the  income  tax.  Later  in  the  session,  on 
June  30,  Sir  Charles  Wood  made  another  statement,  consequent 
upon  the  great  loss  of  anticipated  revenue  by  the  withdrawal  of  the 
proposed  additional  income  tax,  without  the  adoption  of  other 
measures  for  making  up  the  deficiency.  Finally,  on  August  25,  he 
produced  what  was  ccdled  his  'fourth  budget,'  in  which  he  re- 
viewed at  length  the  financial  prospects  of  the  year.' 

The  budget  of  1850  was  brought  forward  by  Sir  Charles  Wood  1850. 
on  March  14.  It  included  a  proposal  for  the  revision  of  the  stamp 
duties,  which,  although  intended  to  reduce  this  tax  as  a  whole, 
would  have  the  effect  of  increasing  it  in  certain  cases.  In  conse- 
quence  of  the  opposition  which  this  part  of  his  financial  scheme 
encountered,  the  Chancellor  of  the  Exchequer  was  induced  to  agree 
to  a  material  reduction  of  his  proposed  rates ;  but  this  concession 
failed  to  satisfy  his  opponents,  who  carried  an  amendment  for  a 
further  reduction  of  the  duty.  After  this  defeat,  the  government 
took  no  more  steps  in  the  matter  for  about  a  month,  when  Sir 
Charles  Wood  stated  that  they  were  prepared  to  proceed  with 
the  bill,  with  a  small  advance  on  the  proposed  rate,  as  amended. 


*  Hans.  Deb.  vol.  Ixxv.  pp.  907,        •  Hans.  Deb.  voL  Ixxv.  p.  1019. 
0P6    1011,   1082,   1162.     Cfommons        '  Nortbcote,  Financial  Policy,  pp. 
Journals,  June  14, 17,  and  20,  1844.    100-110. 
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Fj-ecodenU  This  arrangement  was  accepted  by  the  House.*  Besides  their  defeat 
on  this  question,  the  government  were  defeated  in  respect  to  two 
other  questions  of  taxation,  by  the  introduction  of  bills  for  the 
repeal  of  the  duty  on  attorneys*  and  proctors*  certificates,  and  in 
relation  to  the  duty  on  bonded  spirits  in  Ireland.  The  first- 
mentioned  bill  was  carried  through  to  a  third  reading,  notwith- 
standing the  opposition  of  the  government,  but  was  finally  thrown 
out  at  this  stage.  The  other  Bill  did  not  proceed  beyond  a  first 
reading,  owing  to  the  lateness  of  the  session.  Both  these  measures 
were  again  brought  forward  in  the  following  session,  but,  through 
the  exertions  of  the  government,  were  finally  rejected.** 

1861.  Next  year,  the  budget  was  introduced  on  February  17,  1851.     It 

met  with  an  unfavourable  reception  from  the  public.  February  21 
was  fixed  upon  for  its  discussion  in  committee,  but,  before  that  day 
arrived,  the  government  sustained  a  defeat  on  Mr.  Locke  King's 
County  Franchise  Bill,  and  resigned  office.  Their  retirement  was, 
however,  attributed,  at  least  in  part,  to  the  unpopularity  of  tlieir 
financial  policy.  Owing  to  the  inability  of  the  Conservative  party 
to  form  an  administration,  the  late  ministers  resumed  their  places. 
On  April  4,  Sir  Charles  Wood  again  brought  forward  his  budget 
in  nearly  the  same  shape  as  before.  But,  on  May  2,  Mr.  Hume 
succeeded  in  carrying  an  amendment,  to  limit  the  duration  of  the 
income  tax  to  one  year,  instead  of  three  years  as  proposed  in  the 
budget.  He  afterwards  obtained  the  appointment  of  a  select 
committee  to  inqaire  into  the  mode  of  assessing  and  collecting  this 
impost.  Twice  during  this  session  the  ministry  sustained  defeats 
upon  a  motion  of  Lord  Naas  respecting  the  mode  of  levying  the  duty 
on  home-made  spirits  when  taken  out  of  bond.  But  at  a  subsequent 
stage  they  retrieved  their  position,  and  succeeded  in  negativing  the 
bill  introduced  by  Lord  Naas  to  carry  out  his  project.  *  Notwith- 
standing these  defeats,  the  government  remained  in  office  until 
their  final  overthrow  in  February  1862,  when  they  were  replaced 
by  a  Conservative  ministry.  J 

1852.  On  December  3,  1852,  the  budget  was  introduced  by  the  new 

Chancellor  of  the  Exchequer,  Mr.  Disraeli.  It  met  with  formidable 
opposition  at  the  outset,  and  although  an  attempt,  on  the  part  of 
Mr.  Thomas  Duncombe,  to  dispose  of  it  as  a  whole,  on  the  question 
that  the  Speaker  do  now  leave  the  Chair,  was  unsuccessful ;  yet,  as 
soon  as  the  House  went  into  committee,  and  the  first  resolution  by 
which  it  was  proposed  to  double  the  existing  house  tax  was  sub- 

«The    total  loss  of   revenue    by  Register,  1860,  pp.  119-123. 

the  remissions  of  this  Bill  amounted  **  Northcote,  I^ancial  Policy,  pp. 

to  about  half-a^million  per  annum,  124,  166. 

being  200,000/.  more  than  had  been  '  Annual  Beg.  1861,  p.  102.  EEans. 

contemplated  by  Government  when  Deb.  vol.  cxvi.  p.  631. 

they  introduced  the  measure.  Annual  ^  Northcote,  pp.  142-166. 
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niitted,  all  the  opposing  parties  combined  against  it.    Rival  sections  Precedents 

found  themselves  able  to  join  in  defeating  the  ministerial  scheme  in 

the  aggregate,  though  differing  amongst  themselves  as  to  the  merits 

of  its  several  parts.     After  a  protracted  debate,  the  government 

were  defeated  on  December  16,  by  a  majority  of  19,  whereupon  they 

retired  from  office,  and  were   succeeded  by  the  administration  of 

Lord  Aberdeen.^ 

On  April  18, 1853,  Mr.  Gladstone,  as  Chancellor  of  the  Exchequer,  isas. 
introduced  his  first  budget.  Though  fiill  of  startling  conceptions 
and  new  financial  ideas,  it  was  received  on  the  whole  with  consider- 
able favour.  In  one  or  two  particulars,  however,  Mr.  Gladstone  was 
compelled  to  modify  his  scheme.  A  proposition  for  the  revision  of 
licenses  upon  certain  trades,  though  not  rejected  by  the  House,  met 
with  so  much  opposition  out  of  doors  that  it  was  ultimately  aban* 
doned.  Mr.  Gladstone  was  also  unsuccessful  in  his  endeavour  to 
effect  a  re-adjustment  of  the  advertisement  duty.  Before  the  budget 
was  brought  in,  a  resolution  had  been  carried,  in  opposition  to  the 
government,  in  favour  of  the  total  repeal  of  this  duty.  In  conse- 
quence of  this  defeat,  the  government  were  obliged  to  give  way,  and 
consent  to  the  abandonment  of  this  duty.  The  bill  for  the  repeal  of 
the  attorneys'  certificate  duty  was  again  introduced,  notwithstanding 
the  resistance  of  government,  but  it  was  defeated  at  a  subsequent 
stage.  In  other  respects  the  financial  measures  of  the  government 
were  passed  through  the  House  of  Commons  Without  much  difficulty.* 

The  budget  for  1854  was  introduced  by  Mr.  Gladstone  on  March       1854. 
6,  but  the  growing  demands  of  the  War  with  Bussia  rendered  it 
necessary  for  him  to  bring  forward  a  second  financial  scheme  on 
May  8.     These  measures  gave  rise  to  much  debatC)  but  were  not 
subjected  to  any  alteration. 

Nothing  occurred  in  respect  to  any  of  the  budgets  of  the  sue-  i860, 
ceeding  years  to  call  for  remark  until  that  of  February  10,  1860, 
which  was  presented  by  Mr.  Gladstone*  It  included  a  proposal  for 
the  repeal  of  the  paper  duty,  thereby  remitting  taxation  to  the 
amount  of  more  than  one  million  pounds.™  The  bill  to  give  effect  to 
this  measure  was  strenuously  opposed  in  its  passage  through  the 
House  of  Commons,  and  was  thrown  out  in  the  House  of  Lords." 
This  circumstance  had  no  other  remarkable  result  except  that  it  led 
to  the  adoption,  in  1861,  of  different  arrangements  in  reference  to  the 
fiscal  legislation  required  foi*  the  service  of  the  year.  Instead  of 
introducing  several  distinct  bills  upon  the  resolutions  reported  from 
the  Committee  of  Ways  and  Means  for  the  imposition  of  taxes,  the 
several  propositions  were  all  included  in  one  biD.     In  this  way  the 


^  Northcote,  pp.  174-181.  "  For  a  narrative  of  the  proceed- 

^  Ibid.  pp.  18i3-217.  ings  in  both  Houses  in  regara  to  tbia 

<"  Hans.  i)eb.  vol.  clxii.  p.  008.  case,  see  (mtCf  p.  469. 
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Precedents  goYemment  were  enabled  to  renew  their  measnre  for  the  repeal  of 
the  paper  daties,  and  to  cany  it  snccessfnlljr  through  both  Houses. 
Mnch  diflsatis&ction,  however,  was  expressed  at  the  magnitude  and 
complexity  of  this  bill,  and  at  the  curtailment  of  the  opportunities 
for  discussing  the  various  points  involved  therein,  on  account  of 
their  being  all  embraced  in  one  measure.  Accordingly,  in  com- 
mittee on  the  bill,  it  was  agreed  that  it  should  be  divided  into  three, 
namely,  the  Inland  Revenue,  Stamp  Duties,  and  Spirits  Sale  Bills, 
all  of  which  received  the  concurrence  of  the  House  of  Lords. 

1862.  In  1B62  the  budget  propositions  were  again  included  in  one  bill, 
which  was  probably  the  largest  '  Money  Bill '  that  had  ever  been 
introduced  into  the  Imperial  Parliament,  as  it  dealt  with  between 
twenty-two  and  twenty-three  million  pounds  of  public  taxation.  On 
this  occasion  no  attempt  was  made  to  alter  the  form  of  procedure, 
though  it  was  severely  commented  upon  in  both  Houses.®  The  only 
alteration  that  was  made  in  this  budget  was  by  the  introduction  in 
the  House  of  Commons,  on  May  12,  of  an  amendment  in  respect  to 
beer  and  spirit  licenses,  to  which  the  government  gave  their  consent. 

1863.  The  budget  of  1863  contained  two  proposals  which  encountered 
serious  opposition  within  and  without  the  walls  of  Parliament.  Of 
these  one  was  a  provision  to  subject  charities  to  the  operation  of  the 
income  tax,  from  which  they  had  been  previously  exempt.  Mr. 
Gladstone  defended  this  item  of  his  budget  with  great  sHU,  in  an 
elaborate  argument.  Nevertheless,  he  declared  at  once  that  the 
government  had  no  wish  or  intention  to  press  its  acceptance  upon 
the  House  '  by  the  means  which  a  government  may  exert.'  *  The 
House  must  be  responsible  for  its  rejection.'  After  a  full  debate,  in 
which  no  '  independent  member  declared  himself '  fiivourable  to  the 
scheme,  Mr.  Gladstone  withdrew  this  provision  without  taking  the 
sense  of  the  committee  upon  it.P  The  other  obnoxious  recommenda- 
tion in  this  budget  was  a  proposal  to  impose  a  license  duty  upon 
clubs.  In  deference  to  the  requests  that  were  made  to  him  '  £rom 
all  quarters,'  Mr.  Gladstone  consented  to  withdraw  this  item.^ 

The  financial  proposals  of  the  government  contained  in  the  budget 
of  1864  were  adopted  substantially  as  they  were  submitted  to  ihe 
House  of  Commons. ' 
1866.  The  budget  of  1865  contained  propositions  affecting  the  stamp 

duties,  income  tax,  and  the  duties  on  tea  and  on  fire  insurances. 
These  were  severally  agreed  to  by  the  House  of  Commons.  But  a 
question  arose  in  regard  to  the  time  when  the  proposed  reduction 


<»  See  Hans.  Deb.  May  12  and  SO,  Charitable  Bequests  in  Ireland.  IbuL 

1862 ;  and  antey  p.  464.  p.  1773. 

'  Hans.  Deb.  vol.  clxx.  pp.  1102,  «  Ibid,  pp.  846, 1366,  1395. 

1126.      He  also  withdrew  a  resolu-  '  IbuL  vol.  clxxvi.  p.  1868. 
tion  to  impose  a  Legacy  Duty  on 


MONEY   BILLS.  525 

of  the  duty  on  tea  should  take  place.  The  government  proposed  Precedents 
that  the  new  duty  should  go  into  operation  on  May  6  ;  but  a  strong 
case  was  made  out  for  delaying  the  time  until  June  1 ;  and  although 
opposed  on  general  principle  to  the  amendment,  the  Chancellor  of 
the  Exchequer  finally  consented  to  the  adoption  of  a  proviso,  to  be 
added  to  the  resolution,  '  That,  on  special  grounds,  the  said  reduc- 
tion shall  not  take  effect  until  June  1,  1865. '• 

The  budget  of  1866  was  introduced  by  Mr.  Gladstone,  the  Chan-  1866. 
cellor  of  the  Exchequer,  on  May  3.  In  the  month  of  July  a  change 
of  ministry  took  place.  On  July  23,  the  new  finance  minister,  Mr. 
Disraeli,  informed  the  House,  that  in  order  to  raise  the  necessary 
funds  to  meet  certain  supplementary  estimates  which  the  incoming 
administration  had  felt  it  their  duty  to  submit  to  Parliament,  they 
had  resolved  upon  relinquishing  the  bill,  which  had  passed  its 
second  reading,  for  the  conversion  of  certain  terminable  annuities 
towards  the  liquidation  of  a  portion  of  the  national  debt.  This 
was  the  only  alteration  effected  in  the  financial  proposals  of  the 
ex-ministry. 

We  will  now  proceed  to  consider  the  subject  of  Money  Money 
Bills,  which  are  of  three  kinds,  viz.  Tax  Bills,  BiUs  of  ^^"'• 
Supply,  and  BiUs  of  Appropriation.  All  these  bills  have 
a  pecuUar  form  of  preamble,  which  intimates  that  the 
revenue  or  grant  of  money  is  the  peculiar  gift  of  the 
House  of  Commons,  and  such  bills  are  invariably  presented 
for  the  royal  assent  by  the  Speaker  of  the  House  of 
Commons.* 

Tax  Bilb,  for  raising  revenues  to  be  apphed  towards 
the  services  of  the  current  year,  are  founded  upon  resolu- 
tions of  the  Committee  of  Ways  and  Means. 

In  Uke  manner.  Bills  of  Supply,  or  rather  of  Ways  and 
Means,  authorising  an  advance  out  of  the  Consohdated 
Fund,  or  the  issue  of  Exchequer  Bills,  towards  making 
good  supphes  which  have  been  voted  by  the  House  of 
Commons  for  the  service  of  the  year,  emanate  from  the 
Committee  of  Ways  and  Means,  in  the  way  which  has 
been  already  described." 

When  the  Committees  of  Supply  and  Ways  and  Means 
have  finished  their  sittings,  a  bill  is  ordered,  which  enu- 

■  Hans.  Deb.  vol.  clxxviii.  pp.  1471-1600.    See  mde^  p.  515. 
*  Gox,  Inst.  108.  »  See  mte^  p.  510. 
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Appropria-  merates  every  grant  that  has  been  made  during  the  ses- 
tion  B»u.     g^QQ^  appropriates  the  several  sums,  as  voted  by  the  Com- 
mittee of  Supply,  which  shall  be  issued  and  applied  to 
each  separate  service,  and  directs  that  the  said  supplies 
shall  not  be  used  for  any  other  than  the  purposes  men- 
tioned in  the  said  act.   This  is  known  as  the  Consolidated 
Fund  Bill,  or,  more  generally,  as  the  Appropriation  Bill. 
By  this  act,  which  completes  the  financial  proceedings  of 
the  session,  the  supply  votes,  originally  passed  by  the 
Commons  only,  receive  full  legislative  sanction.     The  ap- 
propriation is  always  reserved  for  the  end  of  the  session, 
and  it  is  irregular  to  introduce  any  clause  of  appropria- 
tion into  a  bill  passing  through  Parliament  at  an  earlier 
period.'' 
Dutyof the      By  Constitutional  practice,  the  Speaker  of  the  House  of 
mrm^re  of  Commons,  as  the  guardian  of  its  privileges,  is  required  to 
•uppiy.       take  oversight  of  the  financial  proceedings  of  the  House 
during  the  session,  and  it  is  his  duty  to  ascertain  that  every 
bill  for  giving  ways  and  means  to  the  Treasury  is  kept 
within  the  amount  of  the  votes  in  supply  already  granted. 
At  the  close  of  the  session  he  checks  the  final  balance  be- 
tween the  full  amoimt  of  the  votes  in  supply  and  the 
ways  and  means  previously  authorised,  and  limits  the  final 
grant  of  ways  and  means  in  the  Appropriation  Act  to  that 
amount.* 
Appropri-        The  constitutional  nde,  now  so  well  understood  and 
ciauseg  in    acknowledged,  *  That  the  sums  granted  and  appropriated 
biiu  of      \yy  the  Commons  for  any  special  service  should  be  applied 
by  the  executive  power  only  to  defray  the  expense  of  that 
service,'*   although  not  wholly  unrecognised  in  earlier 
times,''  was  first  distinctly  enunciated  and  partially  enforced 
soon  after  the  Eestoration.     But  it  was  not  until  the 


'  The  Speaker,  in  Mirror  of  Pari,  mons  Papers,  1867,  seas.  2,  vol.  ix. 

1841,  p.  0;)1 ;    and  see  Hans.  Deb.  Mem.  on    Financial    Control,  pp.  5, 

vol.  clxx.  pp.  1897,  1914.      But  this  27,76. 

was  not  formerly  the  case:  see  Pari.  '  3  Ilatsell,  210. 

Deb.  vol.  ix.  p.  632.  '  See  Ilargrave^s  Judicial  Argu- 

•  Report  on  Pub.  Moneys,  Com-  ments,  vol.  i.  pp.  397-402. 
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Eevolution  of  1688  that  this  great  principle  was  finally 
established  and  incorporated  into  the  system  of  parlia- 
mentary government.'  At  this  epoch  Sohcitor-General 
(afterwards  Lord)  Somers  and  Mr.  Sacheverel,  by  special 
direction  of  the  House  of  Commons,  framed  some  appro- 
priation clauses  with  great  care,  which  were  included  in 
the  statute  1  Wm.  &  Mary,  s.  2,  c.  1,  and  are  given  in  full 
in  Hatsell,  vol.  iii.  Appendix,  No.  15.  These  clauses  were 
not  formally  repeated  in  subsequent  Bills  of  Supply,  but 
they  are  referred  to  as  to  be  '  put  in  force  and  practised ' 
in  various  succeeding  statutes.  Thenceforth  it  became 
the  established  and  uniform  practice,  *  that  the  sums  granted 
by  the  House  of  Commons  for  the  current  service  of  the 
year  should,  by  a  special  appropriation,  either  in  the  act 
for  levying  the  aid  or  in  some  other  act  of  the  same 
session,  be  apphed  only  to  the  services  which  they  had 
voted.'  This  doctrine  has  been  enforced,  from  time  to 
time,  by  penalties  imposed  by  Acts  of  Parliament  upon 
oflSicers  of  the  Exchequer  and  others  who  should  divert  or 
misapply  the  moneys  granted  to  any  other  purpose ;  and 
a  violation  of  the  same  is  a  misdemeanour,  that  has  been 
declared  to  be  a  sufficient  groimd  for  a  parUamentary 
impeachment.* 

The  modern  form  of  the  appropriation  clause,  after  Form  of 
enumerating  the  grants  of  the  session,  and  applying  them  priaS^ 
to  their  respective  services,  is  as  follows  :  *  That  the  said  ^^^* 
aids  and  supplies  shall  not  be  issued  or  applied  to  any 
use,  intent,  or  purpose,  other  than  those  before  mentioned, 
or  for  the  other  payments,  &c.,  directed  to  be  satisfied 
by  any  Acts  of  Parliament,  &c.,  of  this  session.' **    Tliis 
clause  is  invariably  inserted  in  the  annual  Appropriation 
Act.     On  two  occasions,  in  1857  and  in  1859,  where  two 
sessions  were  held  in  one  year,  it  was  omitted  in  the  acts 
of  the  second  session  on  technical  grounds,  arising  from 

■  3  Hats.  202.  Papers,  1857,  sess.  2,  vol  ix.  p.  567  ; 

*  Ibid,     200.       Cases     cited     in    ana  see  Hans.  Deb.  vol.  clxiv.  p.  1740. 
Lord  Monteagle'g  Report^  Commons        ^  May,  Prac.  ed.  1863,  p.  576. 


tn  THK  ROTAL  PREBOOATIVp. 

the  fact  of  two  Parliaments  being  convened  in  each  of  those 
years.      But,  in  point  of  fact,  it  has  been  authoritatively 
stated,  that  though,  as  a   declaration   of  constitutional 
principle,  the  said  clause  might  reasonably  be  inserted 
in  any  Appropriation  BiU,  yet  that  *  it  was  in  point  of 
law  mere  surplusage,  because  the  government  had  no  au- 
thority to  appropriate  those  moneys  to  any  other  pur- 
poses than  those  for  which  Parliament  had  appropriated 
them/* 
Authority        The  Appropriation  Act  also  contains  a  provision,  that 
?M*Ku^      ^^^  expenditure  for  navy  and  army  services  shall  be  con- 
piuaes  of    fined  to  those  services  respectively,  but  that '  if  a  neces- 
navy         sity  shall  arise  for  incurring  expenditure  not  provided  for 
^^*^    in  the  sums  appropriated'  for  the  said  services,  *and 
good  de-     which  it  may  be  detrimental  to  the  public  service  to  post^ 
therein!*     pouc  Until  provisiou  cau  be  made  for  it  by  Parliament  in 
the  usual  course,'  application  shall  be  made  to  the  Treasury, 
who  are  empowered  to  authorise  such  additional  expen- 
diture to  be  temporarily  defrayed  out  of  any  surpluses 
which  may  have  accrued  by  the  saving  of  expenditure 
Subject  to   upon  any  votes  within  the  same  departments ;  provided 
of  the        that  the  House  of  Commons  shall  be  duly  informed  thereof, 
HouBo  of    jjj  order  to  make  provision  for  such  deficient  expenditure 

Cominoiis.  ^  ,  *■ 

as  may  be  determined ;  and  provided  also,  that  the  aggre- 
gate grants  for  the  navy  and  army  services  shall  not  be 
exceeded.** 

The  manner  in  which  the  observance  of  the  Appropria- 
tion Act  is  secured,  and  the  circmnstances  imder  which 
any  deviation  from  the  strict  rule  of  parliamentary  appro- 
priation is  permissible,  will  engage  our  attention  in  tlie 
next  section. 

It  only  remains,  in  this  branch  of  our  enquiry,  to  add 
a:  few  remarks  upon  the  progress  of  the  Appropriation 
Bill  through  Parliament. 

The  constitutional  restrictions  upon  the  grant  of  money 

•  Mr.  Gladstone,  in  Hona.  Deb.  voL        *  25  &  26  Vic  c  71,  sec  26.     Se« 
dxiv.  p.  1746.  Hans.  Deb.  ToL  cxliii.  p.  663. 
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Otherwise  than  through  the  Committee  of  Supply,  neces-  Procedure 
sarily  confine  the  action  of  the  House  of  Commons  in  A^ro^pria- 
respect  to  money  votes  to  the  proceedings  of  this  com-  ^^p  ^^^> 
mittee,  and  to  the  decision  upon  their  resolutions,  when  various 
reported  to  the  House.     A  motion  to  address  the  crown,  ^^^^^ 
that  a  vote  which  had  been  reported  from  Committee  of 
Supply,  and  agreed  to  by  the  House,  should  not  be  ex- 
pended, was  declared  by  the  Speaker  to  be  irregular  and 
out  of  order.*     Technically,  such  vote  could,  of  course, 
be  struck  out  of  the  Appropriation  Bill.'    But  in  practice 
this  Bill  has  been  defined  by  Lord  Palmerston  to  be 
*  simply  a  form  that  is  required  by  the  Constitution,  and 
not  a  Bill  to  give  rise  to  any  discussion/     And  while  he 
did  not  '  dispute  the  power  or  right  of  the  House  to  make 
any  alteration  it  pleased  in  a  Bill  as  it  passed  through  its 
several  stages,  it  had  never  been  a  custom,  by  alterations 
in  the  Appropriation  Bill,  to  rescind  the  previous  acts  and 
votes  of  this  House,'*     Amendments  which  did  not  affect 
the  determinations  of  the  Committee  of  Supply  have, 
though  very  rarely,  been  made  in  the  Appropriation  Bill 
during  its  progress  through  the  House.** 

It  has  also  been  ruled  that  debates  and  amendments 
upon  the  several  stages  of  the  Appropriation  Bill  are  to 
be  governed  by  the  same  rules  as  those  applicable  to  other 
Bills,  and  must  therefore  be  relevant  to  the  Bill,  or  some 
part  of  it,  and  should  not  be  allowed  the  same  latitude 
as  that  practised  on  going  into  Committees  of  Supply  and  of 
Ways  and  Means.*  This  rule,  however,  does  not  preclude 
a  member  from  bringing  a  question  of  foreign  or  domestic 
pohcy  before  the  House,  upon  the  motion  for  going  into 
committee  on  this  Bill,  or  upon  the  second  or  third  read- 
ing, if  it  be  a  question  that '  arises  out '  of  any  of  the  votes 
thereby  appropriated.^ 

•  Hana,  Deb.  vol.  clxiv.  p.  1500.  22,  1858. 

'  Ibid.  p.  1602.  *  Hans.   Deb.  vol.  cxliii.  pp.  560, 

«  Ibid.  pp.    1750,  1751  j    and  see  641 ;  Ibid.  vol.  clxxx.  p.  836. 

vol.  clxxvi.  p.  1866.  •*  Ibid.    vol.    cxliii.  p.    643 ;   voL 

*"  See    Commons    JoumalB,   July  clxxvi.  p.  1859. 
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received  by  the  Clerk  of  the  Parliament,  for  the  royal 
assent.     When  the  sovereign  is  present  in  person,  the 
Speaker  prefaces  the  delivery  of  the  Money  Bills  with  a 
short  speech.     *  The  main  criterion  by  which  the  topics  Speech 
of  these  speeches  have  been  selected  appears  to  have  s^keron 
been  the  poUtical  importance  of  the  measures  which  have  presenting 
employed  the  attention  of  the  House  of  Commons  during  Bilk. 
the  preceding  session,  unlimited  by  any  consideration  of 
their  progress  or  their  failure.'     Even  '  the  pecuUar  privi- 
lege and  concern  of  the  House  of  Commons '  has  been 
.noticed  in  such  addresses.**   On  one  occasion,  some  observa- 
".ions  of  Sir  Fletcher  Norton,  in  his  speech  on  presenting  the 
iupply  Bill,  became  the  subject  of  remark  and  complaint 
.  the  House  of  Commons,  on  account  of  their  uncourtly 
fie ;  but  his  friend  Mr.  Fox,  having  come  to  the  rescue, 
Fletcher  was  formally  thanked  by  the  House  for  his 
?ch.'    At  the  close   of  the   Speaker's   address,  the 
ey  Bills  are  tendered  for  the  royal  assent,  which  they 
K^e  before  any  of  the  other  Bills  awaiting  the  royal 
jn,  and  in  a  peculiar  form  of  words,  which  acknow- 
fhe  supply  to  be  the  free  gift  of  the  Commons.** 
.  deviation  from  the  constitutional  rule  of  parlia- 
appropriation  of  supplies  granted  for  the  public 
to  be  regarded  with  great  jealousy.'    Never- 
will  sometimes  occur,  as  when  a  ministerial 
lecessitated  a  speedy  dissolution  of  Parliament, 


^bbott,  in  defence  of  a 
tt,  delivered  in  1813; 
jcxvii.  pp.  479,  48L 
I  this  defence,  charac- 
i  Abbott's  speech  as 
cretion,  if  not  dis- 
ed  him  in  the 
I  of  defending  him- 
from  a  proposed 
om  this  embarrass- 
ed by  the  kindness 
he  good  feeling  of 
than  by  the  com- 
1  defence.*    Const. 


tt.  vol.  i.  p.  200. 


«  May,  Pari.  Prac.  ed.  1863,  p  576. 

'  See  the  proceedings  had,  in  both 
Houses,  when  at  a  period  of  public 
emergency,  in  1734^  the  Commons 
were  induced  to  empower  the  crown 
to  apply  out  of  the  aids  of  the  year 
such  sums  as  the  exigency  of  public 
affairs  might  require.  The  Act  7 
Geo.  II.  c.  12,  sec.  12,  containing 
this  provision,  was  protested  against 
by  the  House  of  Lords,  and  is  cen- 
sured by  Hatsell  as  a  measure  en- 
tirely subversive  of  the  rules  of 
Parliament  in  the  grant  of  supplies. 
3  Hats.  pp.  190,  213. 
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In  1863  the  Chancellor  of  the  Exchequer  (Mr.  Glad- 
stone) introduced  the  practice  of  submitting  to  the  House, 
upon  the  third  reading  of  the  Appropriation  Bill,  a  recti- 
fied statement  of  the  estimated  revenue  and  expenditure 
for  the  ensuing  year.  He  pointed  out  the  alterations 
which  had  been  made  in  the  original  estimates  since  they 
had  been  introduced,  in  consequence  of  certain  items  of 
revenue  whicli  had  been  asked  for  by  government  not 
having  been  granted  by  the  House ;  and  noticed  the  effect 
of  certain  items  of  expenditure  which  had  been  autho- 
rised pursuant  to  supplemental  estimates  upon  the  geneml 
balance,  as  stated  on  the  opening  of  the  budget.*  In  1864 
Mr.  Gladstone  made  a  similar  statement,  upon  the  motion 
for  going  into  Committee  on  the  Appropriation  Bill ;'  but 
not  in  1865.  On  July  23,  1866,  Mr.  Disraeh  informed 
the  House  of  the  altered  position  of  the  public  finances 
since  the  budget  of  his  predecessor  in  oflSce  had  been 
submitted. 

On  account  of  the  formal  character  of  the  Appropria- 
tion Bill,  it  had  been  customary  to  abstain  from  printing 
it  for  the  use  of  members.  But  as  complaints  were 
made  of  alterations  in  the  wording  of  the  Bill  having  been 
occasionally  made  which  were  unknown  to  members 
generally,  it  was  resolved,  on  March  24,  1863,  that 
henceforth  a  sufficient  number  of  copies  of  all  Appropria- 
tion Bills  should  be  printed,  and  delivered  to  members 
applying  for  the  same,  in  time  for  consideration  before 
the  committal  of  such  Bills."  In  1865,  the  Appropriation 
Bill  was  presented  to  the  House  in  a  much  improved 
shape." 

When  the  Appropriation  Bill  has  passed  both  Houses, 
and  is  ready  for  the  royal  assent,  it  is  returned  into  the 
charge  of  the  Commons  until  the  time  appointed  for  the 
prorogation  of  Parliament,  when  it  is  carried  by  the 
Speaker  to  the  bar  of  the  House  of  Peers,  and  there 


k  Ilane.  Deb.  vol.  clxxii.  p.  1208. 
»  Ibid,  vol.  clxxvi.  p.  1867. 


»  Ibid,  vol.  clxix.  pp.  730, 1803. 
»  Ibid,  vol.  clxxx.  p.  717. 


ROYAL   ASSENT  TO   MONEY  BILLS.  531 

received  by  the  Clerk  of  the  Parliament,  for  the  royal 
assent.     When  the  sovereign  is  present  in  person,  the 
Speaker  prefaces  the  delivery  of  the  Money  Bills  with  a 
short  speech.     *  The  main  criterion  by  which  the  topics  Speech 
of  these  speeches  have  been  selected  appears  to  have  s^keron 
been  the  political  importance  of  the  measures  which  have  Fesenting 
employed  the  attention  of  the  House  of  Commons  during  BiUs. 
the  preceding  session,  unlimited  by  any  consideration  of 
their  progress  or  their  failure.'     Even  '  the  pecuhar  privi- 
lege and  concern  of  the  House  of  Commons '  has  been 
noticed  in  such  addresses.**   On  one  occasion,  some  observa- 
tions of  Sir  Fletcher  Norton,  in  his  speech  on  presenting  the 
Supply  Bill,  became  the  subject  of  remark  and  complaint 
in  the  House  of  Commons,  on  account  of  their  uncourtly 
style ;  but  his  friend  Mr.  Fox,  having  come  to  the  rescue. 
Sir  Fletcher  was  formally  thanked  by  the  House  for  his 
speech.'     At  the   close   of  the   Speaker's   address,  the 
Money  Bills  are  tendered  for  the  royal  assent,  which  they 
receive  before  any  of  the  other  Bills  awaiting  the  royal 
sanction,  and  in  a  peculiar  form  of  words,  which  acknow- 
ledge the  supply  to  be  the  free  gift  of  the  Commons.** 

Any  deviation  from  the  constitutional  rule  of  parlia- 
mentary appropriation  of  supplies  granted  for  the  pubUc 
service  is  to  be  regarded  with  great  jealousy.'  Never- 
theless it  will  sometimes  occur,  as  when  a  ministerial 
crisis  has  necessitated  a  speedy  dissolution  of  ParUament, 

9  Speaker  Abbott,  in  defence  of  a  «  May,  Pari.  Prac.  ed.  1863,  p  576. 

speecn  of  his  own,  delivered  in  1813;  '  See  the  proceedings  had,  in  both 

Pari.  Deb.  vol.  xxvii.  pp.  479,  481.  Houses,  when  at  a  period  of  public 

May,  referring  to  this  defence,  charac-  emergency,  in  1734,  the  Commons 

terises  Speaker  Abbott's  speech  as  were  induced  to  empower  the  crown 

'  an  act  of  indiscretion,  if  not  dis-  to  apply  out  of  the  aids  of  the  year 

order,    which    placed    him    in    the  such  sums  as  the  exigency  of  public 

awkward  position  of  defending  him-  affairs  might  require.       The  Act  7 

self,  in  the  chair,  from  a  proposed  Geo.  U.  c.  12,  sec.   12,   containing 

vote  of  censure.  From  this  embarrass-  this  provision,  was  protested  against 

ment  he  was  delivered  by  the  kindness  by  the  House  of  Lords,  and  is  cen- 

of  his  friends,  and  the  good  feeling  of  sured  by  Hatsell  as  a  measure  en- 

the  House,  rather  than  by  the  com-  tirely   subversive    of   the    rules   of 

pleteness  of  his  own  defence.'    Const.  Parliament  in  the  grant  of  supplies. 

Ilist.  vol.  ii.  p.  376,  n.  3  Hats.  pp.  190,  213. 

»  May,  Const.  Hist.  vol.  i.  p.  200. 
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Votes  of     or  when  military  operations  on  a  large  scale  are  about  to 
credit.        \yQ  undertaken  for  the  defence  of  the  empire,  or  the  pro- 
secution of  a  foreign  war — that  it  is  deemed  expedient  to 
entrust  the  government  with  means  for  carrying  on  the 
pubUc  service,  for  a  limited  period,  by  votes  of  credit  for 
large  sums,  instead  of  by  specific  appropriations  for  the 
several  branches  of  public  expenditure,  as  in  the  case  of 
the  ordinary  suppUes.     But  this  proceeding  is  only  justi- 
fiable upon  occasions  of  great  and  unforeseen  emergency, 
which  do  not  admit  of  delay ;  or  which  may  render  it 
inexpedient  for  the  House  to  commit  itself  to  the  details 
of  expenditure  included  in  the  estimates  prepared  by  an 
existing  ministry  whose  tenure  of  office  has  been  con- 
demned.    It  is  incumbent  upon  the  House,  under  such 
circumstances,  to  limit  the  supply  of  credit  to  the  bare 
necessity  of  the  state,  for  the  period  which  must  elapse 
before  the  reassembling  of  Parliament ;  and  to  require 
the  sums  so  granted  to  be  properly  accounted  for  at  the 
earliest  possible  period." 
Whether         But  whcthcr  the  supplies  are  voted  in  large  sums  or  in 
T^^^en      d^^il?  It  is  equally  necessary  that  they  should  be  included 
bfoc  or  in     in  an  Act  of  Appropriation,  whereby  tlie  sanction  of  the 
Appropria-  three  branches  of  the  legislature  is  given  to  the  expendi- 
*^^°uau^^  '■  tm-e  of  the  money  voted  by  the  House  of  Commons, 

necessary.         Jn  1784s  a  case  occurred  which  it  was  feared  would  have  led  to 

serious   consequences.      The   prime  minister,  Mr.  Pitt,  was   in  a 

minority  in  the  House  of  Commons,  and  it  was  well  known  that  he 

was  only  waiting  for  the  supplies  in  order  to  dissolve  Parliament. 

The  estimates  had  passed  through  the  Committee  of  Supply,  when, 

on  January  12,  the  House  of  Commons  resolved  that  any  public 

No  Appro-   officer  who,  in  reliance  upon  the  votes  in  supply,  should  cause  to  be 

priation       paid  any  sums  of  money  for  the  public  service,  after  the  prorogation 

Act  in  Qf  Parliament,    and   without   the  express  authority  of  an  Act  of 

Appropriation,  would  be  guilty  of  a  '  high  crime  and  misdemeanor, 

a  daring  breach  of  a  public  trust,  derogatory  to  the  fondamental 

privileges    of    Parliament,    and    subversive   of    the    constitution.' 

Nevertheless,  the  prorogation  and  dissolution  of  Parliament  took 

place  before  the  passing  of  the  Appropriation  Act.     The  new  House 

•  See  ante,  p.  486. 
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of  Commons  was  favourable  to  Mr.  Pitt's  administration,  and  it 
appearing,  by  returns  furnished  to  the  House,  that  ministers  had 
abstained  from  using  any  moneys  not  actually  granted  by  law,  but 
such  as  the  exigencies  of  the  state  imperatively  required,  no  further 
proceedings  were  had  upon  the  matter.  *  The  supplies  in  question 
were  however  re-voted  in  the  next  session,  and  included  in  the 
Appropriation  Act  24  Geo.  III.  sess.  2,  c.  44. 

There  have  been  only  one  or  two  other  instances  since  the  revolu- 
tion of  the  prorogation  of  Parliament  before  an  Act  of  Appropriation 
had  been  passed^  One  took  place  in  1807,  when  a  new  Parliament  Or  in  1807. 
which  had  been  in  existence  only  about  four  months  was  dissolved, 
in  the  midst  of  the  session,  for  the  purpose  of  strengthening  the 
government  by  an  appeal  to  the  country  on  the  question  of  the 
Koman  Catholic  claims.  On  this  occasion  the  ordinary  supplies  had 
been  voted  by  the  House  of  Commons,  but  *  the  Irish  Money  Bills 
had  not  been  passed,*  and  '  none  of  the  sums  which  had  been  voted 
for  the  public  service  were  appropriated,  for  no  Appropriation  Act 
had  been  passed.'  The  dissolution  of  Parliament  under  these  cir- 
cumstances was  severely  commented  upon  by  constitutional  autho- 
rities in  the  new  Parliament."  The  Chancellor  of  the  Exchequer, 
in  defending  the  course  pursued  by  ministers,  declared  that  during 
this  interval  there  had  been  no  irregular  issue  of  public  money,  for 
that  *  the  public  expenditure  had  been  maintained  out  of  the  sums 
appropriated  by  Parliament ; '  clauses  of  appropriation  having  been 
inserted  in  certain  Bills  passed  in  the  previous  session,  although 
there  had  been  no  general  Appropriation  Act.  '  In  the  issues  that 
had  taken  place,  therefore,  the  government  had  acted  according  to 
law,  and  under  the  authority  of  Parliament.'  ^  On  the  death  of 
George  Til.  in  1820,  the  Commons,  in  anticipation  of  a  dissolution  Or  in  1820. 
of  Parliament,  voted  certain  temporary  supplies,  which  were  not 
appropriated  by  Act  of  Parliament  in  that  session.  Objections  were 
raised  to  these  votes  in  the  House  of  Lords,  as  being  an  infringe- 
ment of  the  right  of  their  Lordships  to  assent  to  the  grant  of  supplies ; 
but  it  was  ultimately  resolved  *  that  this  House,  from  the  state  of 
public  business,  acquiesce  in  these  resolutions,  although  no  Act  may 
be  passed  to  give  them  effect.'  '^  Again,  in  1831,  owing  to  the  ex-  Orinl831. 
citement  occasioned  by  the  rejection  of  the  Reform  Bill  in  the  House 
of  Lords,  Parliament  was  hurriedly  dissolved  in  April,  before  the 
passing  of  an  Appropriation  Act.  The  new  Parliament  met  on 
June  14,  when  all  the  grants  of  the  former  session  were  re- voted  in 
Committee  of  Supply.  ^ 

*  3  Hateell,    2O(V-2O0.      See   the  "  Pari.  Deb.  vol.  ix.  p.  618. 

comments  and  explanations  of  Mr.  ^  Ibid.  p.  631. 

Perceval,    Chancellor    of    the    Ex-  '  Hans.  Deb.  vol.   xli.  pp.  1631- 

chequer  in  1807,  on  this  case.    Pari.  1636. 

Deb.  vol  ix.  p.  631.  *  May's  Prac.  ed.  1863,  p.  534,  n. 


money. 
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B.  As  to  Parliamentai'y  Control  over  the  Issue  and  Expen- 
diture of  Public  Money, 

ParUa-  Having  explained  the  constitutional  procedure  in  re- 

^nu^7  spect  to  the  grant  of  public  money  for  the  service  of  the 
over  issue  state,  vfQ  havc  ncxt  to  consider  the  regulations  which 
diture^of*^  have  been  established  by  law  for  the  purpose  of  preventing 
public        ^Y\Q  illegal  issue  or  expenditure  thereof. 

Strange  as  it  may  appear,  *  there  has  always  been  a 
marked  contrast  between  the  jealous  susceptibihty  dis- 
played by  the  House  of  CJommons  in  asserting  their 
exclusive  right  to  grant  the  supplies,  and  the  indifference 
with  which  (until  very  lately)  they  have  abandoned  the 
final  appropriation  of  the  supplies,  when  granted,  to  the 
unchecked  discretion  of  the  executive  government.*  ^ 

At  the  present  time,  however,  the  constitutional  control 
of  Parhamcnt  over  the  public  expenditure  is  exercised 
with  great  vigilance  and  effect.  In  the  fulfilment  of  this 
important  function,  the  House  of  Commons  is  assisted  by 
three  distinct  tribunals,  each  of  which  has  appropriate 
duties  to  discharge.  These  are :  1.  The  department  of 
the  Exchequer  and  Audit ;  2.  The  Treasury  ;  and  3.  The 
Standing  Committee  on  Public  Accounts.  The  sphere  of 
action  which  belongs  to  these  several  departments  has 
recently  engaged  the  attention  of  Parliament  and  of  the 
executive  government,  and  is  still,  to  some  extent,  in 
process  of  adjustment.  But  the  relative  position  of  each 
towards  the  others  will  be  apparent,  as  we  proceed  to 
consider  their  respective  functions. 

The  subject  wiU  naturally  divide  itself  into  four  heads. 
1.  The  control  which  is  exercised  over  the  pubhc  revenue, 
its  receipt,  custody,  and  issue,  by  the  department  of 
the  Exchequer  and  Audit ;  an  office  which  has  been 
newly  consolidated  and  regulated  by  the  Act  29  &  30 
Vict.  c.  39,  passed  in  1866.     2.  The  control  which  is 


»  Rep.  Com.  Pub.  Accts.  1866,  Appx.  p.  116. 


THE  DEPARTMENT  OF  EXCHEQUER  AND  AUDIT.    6S5 

exercised  over  every  branch  of  the  pubhc  expenditure 
of  the  Lords  Commissioners  of  her  Majesty's  Treasury. 
3.  The  operation  of  the  system  of  Audit,  which  is  now 
apphcable  to  all  accounts  of  past  expenditure,  in  every 
department  of  state.  4.  The  supervision  over  the  issue 
and  expenditure  of  pubhc  money  which  is  exercised  by 
the  Standing  Committee  on  Public  Accounts. 


1.  The  Control  over  the  Public  Beventie  by  the  B&partment  of  Ex- 
chequer and  Audit, 

The  check  upon  unauthorised  expenditure  is  primarily  control 
effected  by  vesting  the  power  of  issue  in  the  Exchequer,  PJ^^J"  ^^ 
an  office  which  is  quite  independent  of  the  Treasury,  and  public 
is  presided  over  by  a  Comptroller-General,  who  is  appointed  {hr:^ch^. 
during  good  behaviour,  and  is  in  fact  a  parhamentary  q^er  de- 
officer,  responsible  to  both  Houses,  and  hable  to  impeach- 
ment, as  well  as  to  dismissal,  upon  their  joint  address." 

The  office  of  the  Eeceipt  of  Her  Majesty's  Exchequer 
has,  from  time  immemorial,  been  regarded  as  a  check 
upon  the  Treasury,  and  a  protection  both  to  the  sovereign 
and  to  the  subject,  in  the  custody  and  payment  of  the 
public  money.  The  whole  revenue  of  the  country,  with 
the  exception  of  certain  deductions  from  the  gross 
receipts  which  are  authorised  by  law,  is  required  to  be 
paid  directly  into  the  Bank  of  England,  or  of  Ireland,  to 
the  *  Account  of  Her  Majesty's  Exchequer;'*  and  from 
this  office  authority  is  given  to  issue  money,  in  conformity 
with  the  appropriations  of  Parhament.  The  Comptroller- 
General  himself  has  no  power  of  making  issues  from  the 
Bank ;  his  duty  is  confined  to  the  granting  of  credits,  or 


■  Act  4  &  5  Will.  rV.  c.  16,  aec.  And  see  a  debate  in  the  IIouBe  of 

2.    This  statute,  under   which  the  Commons,ODtheoffice  of  Comptroller 

ancient  office  of  the  Exchequer  was  of  the  Exchequer,  on  February  27, 

remodelled  and  reformed,  was  passed  1840. 

at  the  recommendation  of  a  Com-  '  Treasury  Minute,  December  23, 

mission  of  Inquiry  into  the  Public  18o8.     Commons  Papers,  1860,  vol. 

Accounts,  in  1831,    Rep.  Com.  on  xzxix.  pt.  1,  p.  174. 
Pub.   Moneys,  1857,  Appx.  p.  76. 
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making  transfers  to  the  accounts  of  persons  named  in  the 
Treasury  warrants.  Eetums  are  made  daily  to  the  Trea- 
sury, showing  all  the  sums  paid  to  the  Exchequer 
account  at  the  banks  aforesaid.  These  banks  also  send 
to  the  Treasury  daily  accounts  of  their  receipts  and 
issues,  in  pursuance  of  Exchequer  credits  and  transfers. 
With  this  complete  information,  the  Treasury  can  exer- 
cise a  daily  check  over  all  Exchequer  transactions ;  which 
has  heretofore  rendered  it  unnecessary  to  subject  the 
Exchequer  accounts  to  the  special  examination  of  the 
Board  of  Audit.** 
Fnnctionn  The  functious  of  the  Exchequer,  as  defined  by  the 
diequer.*    Commissioners  of  Public  Accounts  in  1831,  consist  in — 

(1)  the  receipt  and  safe  custody  of  the  public  treasure; 

(2)  a  control  over  the  crown  and  its  ministers  in  relation 
thereto  ;  (3)  the  duty  of  record.*" 

Formerly,  the  exercise  of  the  functions  of  the  Exche- 
quer was  a  very  complex  afiair,  owing  to  the  excessive 
number  of  officers,  and  the  cumbrous  forms  which  had  to 
be  resorted  to,  in  order  to  put  its  authority  in  operation. 
But  in  1834,  pursuant  to  the  recommendations  of  the 
commissioners  aforesaid,  a  statute  was  passed  which 
abolished  several  of  the  subordinate  officers,  simplifieil 
the  machinery  of  business,  and  transferred  to  the  Comp- 
troller-General aU  the  prescriptive  powers  and  duties  pre- 
viously exercised  by  other  functionaries  in  this  department. 

The  essential  powers  which  are  now  possessed  by  the 
Exchequer  have  been  thus  described — 'It  is  the  great 
conservator  of  the  revenues  of  the  nation.  It  does  not 
exercise  any  authority  over  the  administrative  depart- 
ments of  receipt,  nor  over  the  departments  of  payment 
further  than  to  guard  against  the  illegal  application  of 


*  Com.  Papers,  1860,  vol.  xxxix.  by    the    Commissioners    of   Audit 

pt.    1,  p.  189.     Second  Rep.  Com.  Hep.  Com.  Pub.  Accta.  (Exchequer, 

Pub.  Accts.  1803,  p.  25.    But  under  &e.  BiU),  1866.   Evid.  241,  &c. 

the   Exchequer    and  Audit  Act  of  «  Rep.  Com.  of  l*ub.  Accounts,  on 

1806,  the  accounts  of  money  paid  the    Exchequer,  Commons    Papers, 

into  the  Exchequer  must  be  exammed  1831,  vol.  x.  p.  16. 
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any  portion  of  the  public  income.  The  constitutional 
functions  of  its  officers,  who  hold  their  situations  for  life, 
are  to  provide  for  the  safe  keeping  and  proper  appropria- 
tion of  the  public  money.  For  this  purpose  it  is  charged 
with  the  receipt  of  the  revenues,  which  are  vested  in  its 
name,  and  deposited  in  its  care,  until  issued  under  the 
authority  of  ParUament  for  the  service  of  the  state;  and 
it  is  armed  with  a  power  of  denying  its  sanction  to  any 
demands  upon  it,  from  whatever  minister  or  department 
they  may  be  made,  unless  those  demands  are  found  in 
accordance  with  the  determinations  of  the  legislature.'** 

Moreover,  the  office  of  Comptroller  of  the  Exchequer 
renders  it  absolutely  necessary  that  Parliament  should  be 
assembled  at  least  once  in  every  year,  and  that  it  should 
not  be  prorogued  before  the  passing  of  an  Act  of  Appro- 
priation ;  because  it  is  the  duty  of  this  high  functionary 
to  refuse  to  permit  the  issue  of  any  public  money  except 
under  the  authority  of  an  Act  of  Parliament. 

In  the  year  1857,  Sir  G.  C.  Lewis  (the  then  Chancellor  ^v^^ 
of  the  Exchequer)  laid  before  the  Committee  of  the  theExch©- 
House  of  Commons  on  Public  Moneys  a  proposal  that  the  ^"Jfjj*"^ 
office  of  the  Eeceipt  of  Her  Majesty's  Exchequer  should  offices. 
be  abolished,  and  its  functions  of  control  transferred  to 
the  Commissioners  of  Audit,  with   additional   powers ; 
in  order  that  one  department,  responsible  to  Parliament, 
and  reporting  directly  to  Parhament,  should  henceforth 
control  the  original  issue,  and,  both  by  concurrent  and 
final  audit,  superintend   the  application  of  the   public 
moneys  to  the  services  for  which  they  were  voted  by 
Parliament/    This  proposal,  however,  drew  forth  a  strong 
remonstrance  from  Lord  Monteagle,  the  then  Comptroller 
of  the  Exchequer,  who  pointed   out,   in   an  elaborate 


**  Rep.  Com.  on  Pub.  Moneys,  the  Exchequer,  which  are  not  ma- 
Commons  Papers,  1856,  vol.  xv.  terial  to  the  present  inquiry,  are 
Evid.  p.  2  ;  Mem.  on  Financial  Con-  described  in  Murray's  Hand-book  of 
trol,  Conmions  Papers,  1857,  Sess.  2,  Church  and  State,  p.  135. 
vol.  ix.  p.  75 ;  Act  4  &  5  Will.  IV.,  •  Rep.  Com.  Pub.  Moneys,  1857, 
c.  15,  sees.  11-13.      Other  duties  of  p.  34. 
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memorandum,  the  beneficial  results  of  Exchequer  control 
over  the  issues  of  public  money,  and  the  constitutional 
importance  of  his  office  in  the  guardianship  of  the  public 
revenues.  This  induced  the  government  to  abandon 
their  scheme,  and  led  to  the  withdrawal  of  resolutions 
for  the  abolition  of  the  Exchequer  office  which  had  been 
submitted  to  the  committee/  The  committee,  however, 
recommended  the  reorganization  of  the  Board  of  Audit, 
with  higher  powers,  so  as  to  make  it  rank  with  the  prin- 
cipal departments  of  state,  and  to  interpose  an  effective 
check  on  existing  abuses,  thereby  rendering  the  control 
of  Parliament  over  the  details  of  the  public  expenditure 
effectual  and  complete.*  This  recommendation  was  not 
regarded,  at  the  time,  with  much  favour,  either  by  the 
government  or  by  the  House  of  Commons.** 
Partially  But  in  1865  Lord  Monteagle  announced  his  intention 
1866^ '°  of  retiring  from  office.  Whereupon  the  administration 
submitted  to  Parliament  a  Bill  to  unite  the  offices  of 
Comptroller  of  the  Exchequer  and  Chairman  of  the  Board 
of  Audit,  which  became  law.*  It  was  alleged,  in  behalf 
of  this  Bill,  that  while  *  Exchequer  control  had  become 
inefficient,  anomalous,  and  unreal,  to  a  very  great  degree,' 
and  not  sufficiently  important  to  justify  the  maintenance 
of  a  separate  establishment,^  it  was  not  intended  to  alter 
the  duties  then  performed  by  the  Comptroller  of  the  Ex- 
chequer, but  merely  to  assign  the  same  to  the  Chairman 
of  the  Board  of  Audit  until  Parliament  should  be  enabled 
to  consider  the  question  in  all  its  bearings,  and  to  decide 
whether  any  fiirther  changes  were  desirable.  Meanwhile, 
the  Chairman  of  the  Audit  Board,  in  holding  both  offices, 
would  be  elevated,  in  point  of  salary  and  tenure,  to  the 
highest  position  of  dignity  and  independence. 

A  very  short  time  sufficed  to  satisfy  the  Government 


'  Rep.  Com.  Pub.  Moneys,  1857,  Hans.  Deb.  vol.  cbtv.  p.  1360. 

p.  10.  »  Act  28  &  29  Vic.  c.  98. 

>  Ibid.  p.  5.  ^  Chanc.  of  Excbeq.   Hans.  Deb. 

^  Commons  Deb.  Marcb  11, 1862;  voL  dzxx.  p.  303. 
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as  to  the  necessity  for  further  legislation  on  this  subject. 
Accordingly,  early  in  the  following  session,  a  Bill  was  Exchequer 
brought  into  the  House  of  Commons,  by  the  Chancellor  de^irt^*^^ 
of  the  Exchequer,  to  consolidate  the  duties  of  the  Ex-  ™??f\f^"" 
chequer  and  Audit  departments,  to  regulate  the  receipt,  in  isee. 
custody,  and  issue  of  public  moneys,  and  to  provide  for 
the  audit  of  the  accounts  thereof.  This  Bill  was  referred 
to  the  Standing  Committee  of  Public  Accounts,  by  whom 
it  was  subjected  to  the  most  careful  examination.  The 
committee  took  evidence  in  regard  to  the  Bill  from  the 
principal  officers  of  the  Board  of  Audit,  of  the  Exchequer, 
and  of  other  administrative  departments.  Finally,  they 
reported  it  to  the  House,  with  considerable  amendments  ; 
and  with  a  recommendation  that,  when  it  became  law,  a 
standing  order  should  be  adopted,  requiring  that  all 
reports  on  Appropriation  and  Consolidated  Fund  ac- 
counts, and  Treasury  minutes  to  extend  the  principle  of 
the  Appropriation  audit  to  other  services  than  those  to 
which  it  has  been  heretofore  applicable,  shoidd  be  regu- 
larly referred  to  the  Committee  on  Public  Accounts.''  The 
Exchequer  and  Audits  Department  Bill  passed  through 
both  Houses  with  very  little  opposition,  and  notwithstand- 
ing the  change  of  ministry  which  took  place  during  this 
session,  it  was  freely  accepted  by  the  new  administration, 
and  became  law.* 

Such  of  the  provisions  of  this  Act  as  materially  modify  ProTisioM 
the  constitutional  practice  which  heretofore  prevailed  in  co^oHd^ 
relation  to  its  subject-matter  will   be   noticed  in   their  tionAct. 
appropriate  places  in   this   section.      But  beyond  the 
change  effected  by  the  consolidation  of  two  offices  which 
were  formerly  distinct,  and  of  widely  different  importance, 
the  alterations  made  by  this  Act  in  the  existing  practice 
are  comparatively  few,  and  of  minor  consequence. 

As  regards  the  receipt  of  public  moneys  by  the  Ex-  ab  regarde 
chequer,  no  change  in  the  existing  regulations  has  been  ^^^^^  ^^ 

^  Spedal  Rep.  Com.  Pub.  AccountR,  1866,  p.  iii. 
»  Act  29  &  80  Vict  c.  89. 
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public        made,  except  to  render  it  compulsory  upon  the  govern- 
moneys.      mcnt  to  pay  to  the  Exchequer  account  the  gross  revenues, 
after  deducting  certain  charges  enumerated  in  section  11. 
But  this  had  been  already  the  practice,  under  the   au- 
thority of  a  Treasury  minute,  ever  since  the  year  1854, 
when  the  charges  for  the  collection  of  the  revenue  were 
first  voted  " 
As  K^gaitis       As  regards  the  custody  of  public  moneys  in  the  Ex- 
^biic^  °^   chequer,  the  new  Act  introduced  no  change  whatever. 
moneyB.      It  rcquircs  all  public  moneys  to  be  paid,  as  heretofore, 
to  the  account  of  the  Exchequer  at  the  Bank  of  England, 
or  of  Ireland,  and  to  remain  there,  subject  to  the  pro- 
visions of  the  Act.     The  moneys  are  to  be  placed  to  the 
account,  not  of  the  Treasury,  or  of  the  government,  but 
of  *  her  Majesty's  Exchequer,'  as  represented  by  an  inde- 
pendent officer,  called  the  Exchequer  and  Audit  Com- 
missioner." 
As  regains       As  regards  the  issue  of  public  moneys  from  the  Ex- 
"^ubfic^      chequer  account,  there  is  substantially  no  difference  in  the 
moneys,      coutrol  to  be  cxcrciscd  by  the  Exchequer  and  Audit  Com- 
missioner  over   the  issues,  over   that  which  heretofore 
prevailed;  but  there  is  a  different  machinery  resorted  to, 
as  will  appear  from  the  following  account  of  the  succes- 
sive steps  required  to  give  effect  to  a  parliamentary  ap- 
Proceduw    propriatiou. 
to  give  1.  It  is  necessary  that  there  should  be  votes  of  the 

effect  toa  •      r^  •  /•oi 

pariia-  Housc  of  Uommous,  m  Committee  ot  Supply,  grantnig 
Tp^ropna^  moucy,  for  certain  specified  services,  to  the  crown, 
tion.  These  votes  to  be  subsequently  confirmed  by  the  Appro- 

priation Act,  and  substantiated  by  an  Act  of  Parliament 
placing  at  the  disposal  of  the  Treasury  ways  and  means 
to  satisfy  the  same.  2.  One  or  more  royal  orders,  autho- 
rising the  Treasury  to  apply  the  supplies  granted  to  her 
Majesty  (by  the  Ways  and  Means  Act  covering  the  same), 
in  conformity  to  the  votes  of  Parliament  in  the  Appropri- 

»  See  aidej  p.   470 ;    Rep.   Com.    Bill,  1866,  Evid.  10-16. 
Pub.  Acctfl.  on  Excheq.  and  Audit        "  Ibid,  Evid.  37-41. 


ISSUE   OF  MONEY   FROM   THE   EXCHEQUER.  641 

ation  Act."*  3.  To  enable  the  Treasury  to  meet  these 
payments,  it  applies  to  the  Controller  and  Auditor  General 
for  a  general  credit,  to  an  amount  not  exceeding  that  of 
the  available  ways  and  means,  and  in  accordance  with 
the  votes  in  supply;  whereupon  the. said  officer  grants  to 
the  Treasury  credits,  on  the  Exchequer  accounts  at  the 
Bank,  not  exceeding  the  amount  of  the  ways  and  means 
granted  by  an  Act  of  Parliament.'  4.  Thi^  having  been 
obtained,  the  Treasury  will  then  operate  upon  that  credit, 
by  transfers  to  the  Paymaster-General's  account,  to  enable 
him  to  meet  the  payments  for  the  different  services. 
When  the  Treasury  have  issued  their  daily  orders  to  the 
Bank  of  England  to  transfer  money  to  the  Paymaster- 
GeneraPs  account,  the  Bank  is  required  to  advise  the 
auditors  thereof  immediately,  in  order  that  they  may 
have  the  materials  for  checking  the  accounts  which  they 
are  called  upon,  by  the  audit  clauses  of  the  Exchequer 
Act,  to  check  before  they  are  submitted  to  Parhament  by 
the  Treasury.** 

By  these  constitutional  forms,  the  principle  of  the  MoDarchi- 
monarchy  is  asserted  as  fully,  in  respect  to  the  issue  of  cfpie^iy 
moneys  voted  to  the  sovereign  for  the  pubhc  service,  as  asserted. 

®  The  orders  are  under  the  royal  on  receiving  directions  from  the  Trea- 

fiign-manual,    countersigned   by  the  sury.    This  necessitated  a  Treasury 

Lords  of  the  Treasury.     Formerly  warrant  to  the  Exchequer,  delegating 

the  royal  authority  was  conveyed  by  authority   to  the   Secretary  of  the 

a  writ  under  the  Frivy  Seal.   During  Treasury  to  apply,  from  time  to  time, 

the  mental  incapacity  of  George  III.  for    the    issues    required ;    and    an 

the  deputy  cleAs  of  the  Privy  Seal  issuing  letter,  from  the  Secretary  to 

declined  to  prepare  warrants  to  pass  the  Exchequer,  directing  that   the 

the  Privy  Seal  lor  the  want  of  a  war-  special    issue    required    should    be 

rant  signed  by  the  king  himself ;  and  placed  to  the  credit  of  the  Paymaster- 

the  auditor  of  Exchequer  refused  to  General,     This  is  now  much  simpli- 

issue  money  under  Treasury  warrants  fied,  and  the  royal  orders  are  sent  to 

merely.   But  the  difficulty  was  over-  the  Treasury  direct,  because  the  ways 

come  by  both  Houses  of  Parliament  and  means  are  granted,  by  the  Act, 

agreeing  to  resolutions  authorising  ti>  the  Lords  of  the  Treasury, 

the  Excheauer  to  obey  the  Treasury  f  Act  29  &  30  Vict.  c.  39,  sec.  15. 

warrants.  ^May,  Const.  Hist.  i.  179.)  «  Rep.  Com.  Pub.  Accts.  (Excheq. 

Before  the  passing  of  the  Exchequer  and  Audit  BiU)  1866,  Evid.  49,  62- 

Act  of  1866,  the  royal  orders  were  64,   compared    with    the  Mem.   on 

addressed  to  the  Comptroller  of  the  Financial  Control  (Commons  Papers, 

Exchequer,  authorising  him  to  issue  1867,  sess.  ii.  vol.  ix.)  pp.  30,  79. 
the  full  amount  of  the  supplies  voted. 
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by  the  use  of  the  sign  manual  in  all  other  affairs  of  state  : 
and  the  independent  control  of  the  Exchequer  is  main- 
tained by  the  power  of  suspending  or  refusing  the  grant 
of  credit  to  the  Treasury  until,  in  the  words  of  the  Act 
4  &  5  Will.  IV.  c.  15,  sec.  11,  the  Comptroller-General 
shall  have  first  satisfied  himself  that  *  the  royal  order  has 
been  made  in  conformity  with,  and  has  not  exceeded,  the 
amount  of  the^grant  of  Parhament'  Nor  is  this  a  mere 
fiction.  The  control  of  the  Exchequer  was  exercised  in 
upwards  of  one  hundred  cases,  between  1834  and  1857, 
and  has  proved  effectual  for  the  purposes  designed/ 

There  is  a  difference  in  regard  to  Supply  charges  and 

Consolidated  Fund  charges.     The  actual  amounts  of  the 

former  are  specified  in  the  votes,  and  in  the  Appropriation 

Act.     The  amounts  of  the  latter  are  not  specified  in  the 

Act,  and  must  be  made  up  by  the  Treasury.     Before 

the  Exchequer  permits  the  insertion  of  any  new  charge  on 

the  Consolidated  Fund,  the  warrant  or  other  instrument 

creating  the  office,  or  making  the  grant,  is  called  for, 

examined,  and  recorded.     If  found  correct,  the  charge  is 

allowed  ;  if  not,  its  amount  would  be  deducted  from  the 

total,  and  not  issued.' 

Money  The  Exchcqucr  and  Audit  Act  of  1866  expressly  for- 

^°%*dto    ^^^^  ^^^  Treasury,  or  any  subordinate  authority,  from 

services      directing  the  payment  of  expenditure  which  has  not  been 

by^Parii^  Sanctioned  either  by  an  Act  whereby  services  are  or  may 

ment.         \yQ  charged  on  the  Consolidated  Fund,  or  by  a  vote  of  the 

House  of  Commons.*    The  ways  and  means  are  general, 

and  may  be  applied  to  any  services  voted.     But  no 

money  voted  can  be  issued  until  the  Ways  and  Means 

Act  is  passed  ;  and  the  amount  of  supply  voted  is  limited 

in  the  issue  by  the  amount  of  ways  and  means.     It  is 

only  by  authority  of  the  Ways  and  Means  Act — ^which 

always  contains  a  clause  stating  that  the  ways  and  means 

'  See  Mem.  on  Fin.  Control,  pp.  •  Mem.  Fin.  Control^  p.  78 ;  Rep, 

78  80,84,114.    And  see  Lord  Monl-  Com.   Pub.   Accts.    (Excheq.    BiU) 

eagle  a  Ev.   before   Com.   on    Pub.  18G6,  Evid.  173-180. 

Moneys,  Com.  Papers,  1856,  vol.  xv.  '  Act  29  &  80  Vict.  c.  39,  sec.  11. 
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therein  granted  may  be  applied  to  any  services  voted  by 
the  House  of  Commons — that  the  resolutions  of  supply 
can  be  acted  upon." 

In  case  of  a  deficiency  of  funds  to  meet  the  permanent  Deficiency 
charges  on  the  Consolidated  Fund,  the  Act  of  1866  em-  ^^""• 
powers  the  Treasury  to  apply  to  the  Bank  of  England  to 
make  advances  to  the  extent  of  that  deficiency,  on  the 
security  of  Deficiency  Bills,  which  are  chargeable  upon 
the  growing  revenue  of  the  quarter.  A  similar  provision 
is  contained  in  the  Ways  and  Means  Acts,  in  respect  to 
services  to  be  provided  for  by  those  Acts.  The  only 
point  wherein  this  difiers  from  the  old  practice  is,  that 
formerly  such  Bills  were  issued  by  the  Exchequer,  but 
now  by  the  Treasury.  Under  no  circumstances  would  the 
Comptroller  of  the  Exchequer  grant  a  credit  in  excess  of 
his  balance  at  the  Bank."" 

To  revert,  however,  to  the  control  which  is  exercised  Exchequer 
by  the  department  of  the  Exchequer  over  the  issue  of  ^o^^^^ 

^  *■  -^  over  issue 

public  money.     After  all,  that  control  is  only  effective  of  money 
in  guarding  against  issues  contrary  to  the  expressed  will  ^^^^t 
of  Parliament,  or  in  excess  of  the  total  amount  of  the  '^^}  «*- 
ways  and  means  granted   to   make  good  the   supphes  ^^*^°' 
voted.     It  cannot  follow  the  amount  authorised  to  be 
advanced  under  the  Treasury  warrant,  and  guard  against 
the   future   misapplication  thereof.      K  such   misappli- 
cation does  occur,  it  is  evidently  the  department  by  whom 
the  money  is  received,  and  not  the  Comptroller-General, 
who  is  responsible  for  the  same.     In  the  opinion  of  the 
law  officers   of  the  crown,  the  Exchequer  check,  even 
before  the  Act  of  1866,  was  distinctly  limited  to  the  great 
heads  of  expenditure,  such  as  army,  navy,  works,  &X3., 
and  did  not  extend  to  their  subsidiary  votes ;  which  is  a 
matter  resting  between  the  Treasury  and  the  departments 
charged  with  the  details  of  public  expenditure.''     For 

•  Rep.  Com.  Pub.  Accta.  (Excheq.     of  Committee  on  Public  Accounts, 
and  Audit  Bill)  18(50,  Evid.  60-61.       1862,  Min.  of  Ev.  190 ;  Hep.  Com. 

'  Ibid,  68-78,  83.  Pub.  Accta.  1866,  pp.  117,  118. 

*  i6t^.  pp.  02,  03.  And  see  Report 
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example,  it  would  be  *  impossible  for  the  Exchequer  to 
keep  a  check  upon  the  appropriation  of  the  separate 
naval  votes,  in  which  a  large  portion  of  the  expenditure 
is  incurred  abroad,  and  upon  imprests  (i.  e.  advances) 
which  cannot  be  assigned  to  a  vote  at  the  time  of  issue.'  * 
Funds  in  Oucc  the  pubUc  moncj  has  been  formally  transferred 
J^^^^^*^^\  from  the  credit  of  the  Exchequer  to  that  of  the  Pay- 
master- master-General,  it  is  *  the  usual  practice,  authorised  by 
aiTaTiwcd  the  Trcasuiy,  and  in  conformity  with  the  recommenda- 
uiimco'  ^^^"^  ^^  ^^^  Public  Moneys  Committee'  of  1857,  for  the 
Pay  Office  to  *  apply  the  moneys  in  the  hands  of  the 
Paymaster  to  the  general  expenditure,  without  reference 
to  the  Exchequer  credits  from  which  the  moneys  have 
been  transferred,  provided  the  service  had  been  voted  by 
Parliament,  and  the  vote  was  not  exceeded ;'  in  other 
words,  for  tlie  Paymaster-General  *  to  use  all  his  balances 
as  one  balance,*  re-distributing  the  whole  of  the  aggr^^te 
sum  in  his  Exchequer  Credit  Account,  *  according  to  the 
demands  of  the  different  departments  of  the  public  service, 
irrespective  of  the  particular  titles  under  which  the  sums 
may  have  been  assigned  to  his  credit  in  the  books  of  the 
Bank.'  This  arrangement  has  been  formally  approved  of 
by  the  Committee  on  Public  Accounts,  and  it  is  attended 
with  the  great  advantage  that  it  prevents  the  loss  that 
would  be  occasioned  by  having  useless  balances  lying  at 
the  Bank  of  England.^ 

By  the  eleventh  clause  of  the  Exchequer  Act  of  1866, 
this  practice  has  been  distinctly  legaUsed.  But  though 
the  Paymaster  is  at  liberty  to  use  all  the  money  that 
comes  into  his  hands  as  one  fund,  it  is  a  mere  matter  of 
account,  and  by  way  of  an  advance.  The  purpose  for 
which  the  money  is  issued  will  be  that  to  which  it  is  to 
be  finally  appropriated,  and  it  will  be  so  appropriated  in 
his  books.     With  the  safeguard  which  will  be  hereafter 


*  Rep.  Com.  Pub.  Accts.  1862,  '  Second  Report,  Public  Accounts 
Evid.  1740;  Rep.  of  said  Com.  on  Committee,  1863,  pp.  3,  4, 16 ;  Rep. 
Excheq.  Bill,  1866,  Evid.  127, 128.       Com.  Pub.  Accta.  1666,  Appx.  p.  139. 
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afforded  to  Parliament  by  the  universal  operation  of  the 
Appropriation  Audit,  there  can  be  no  objection  to  make 
the  moneys  at  the  disposal  of  the  Paymaster-General 
applicable  to  defray  all  the  services  which  have  been 
voted  by  Parliament.'  To  prevent  abuses,  however,  the 
suggestion  of  the  Public  Moneys  Committee  has  been 
followed,  and  an  adjustment  of  accounts  takes  place  at  the 
pay-oflBice  at  the  end  of  every  month,  when  a  statement 
of  balances,  showing  the  credit  standing  to  each  separate 
vote  and  account  is  forwarded  to  the  Treasury.* 

Nevertheless,  the  system  of  Exchequer  control,  while 
it  effectually  prevents  the  unauthorised  issite  of  public 
money,  is  powerless  of  itself  to  prevent  irregular  expendi- 
ture. 

The  control  of  the  Exchequer  over  the  issues  of  public  principle 
money  is  based  upon  an  admitted  principle  of  our  consti-  qu^^w^ 
tutional  system,  that  no  money  is  legally  available  for  troioTer 
public  purposes  but  that  which  has  been  placed  at  the  dis-  l^ty. 
posal  of  government  by  Parliament.  The  government,  in 
fact,  are  unable,  under  the  laws  now  in  force,  to  obtain 
from  the  Exchequer  any  money  but  what  is  drawn  against 
some  specific  parliamentary  grant.  The  issue  of  money  by 
the  Comptroller  of  the  Exchequer  is,  moreover,  accom- 
panied by  what  is  substantially  an  authoritative  direction 
to  the  proper  oflSicers  to  apply  such  money  to  the  particular 
service  for  which  it  was  granted  by  Parliament,  and  the 
annual  Appropriation  Acts  have  always  strictly  forbidden 
any  misapplication  of  the  fimds  granted  therein.  But 
these  stringent  requirements,  though  they  have  undoubt- 
edly served  to  restrain  unauthorised  expenditure,  have 
not  sufficed  to  prevent  it  altogether.  The  ^systematic 
appropriation  *  of  fimds  granted  by  Parhament  for  specific 
purposes  is  an  abuse  which  has  existed  for  centuries,  and 
which  has  continued  to  be  practised  to  some  extent  even 
in  our  own  day,  notwithstanding  fi-equent  resolutions  of 

"  Rep.  Com.  Pub.  Accts.  (Excheq.        *  Second  Rep.  Pub.  Accts.  Com. 
Bill)  1866,  Evid.  79-«6, 127-131.         1863,  pp.  7, 16. 

VOL.  I.  N  N 
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the  House  of  Commons,  and  penalties  imposed  by  l^sla- 
tive  enactment  upon  all  public  officers  who  should  presume 
to  divert  or  misapply  the  public  revenues  to  any  other 
uses  than  tliose  for  which  they  had  been  appropriated  by 
Parliament.** 

It  is  therefore  erroneous  to  suppose  that  the  govern- 
ment can  be  Bbsolntely  prevented  from  any  misappbcation 
of  the  parliamentary  grants.  Even  were  it  possible  to  do 
so,  it  would  not  be  politic  to  restrain  the  government 
from  expending  money,  under  any  circumstances,  without 
the  previous  authority  of  Parliament.  In  the  words  of 
Mr.  Macaulay  (Secretary  to  the  Board  of  Audit),  *  cases 
must  constantly  arise,  in  so  complicated  a  system  of 
government  as  ours,  where  it  becomes  the  duty  of  the 
executive  authorities,  in  the  exercise  of  their  discretionary 
powers,  boldly  to  set  aside  the  requirements  of  the  legis- 
lature, trusting  to  the  good  sense  of  Pariiament,  when  all 
the  facts  of  the  case  shall  have  been  explained,  to  acquit 
them  of  all  blame  ;  and  it  would  be,  not  a  public  advantage, 
but  a  public  calamity,  if  the  government  were  to  be 
deprived  of  the  means  of  so  exercising  their  discretionary 
authority.' ""  To  the  same  effect,  we  have  a  declaration 
by  a  Committee  of  the  House  of  Commons,  that  'in 
special  emergencies  expenditure  unauthorised  by  Parha- 
ment  becomes  absolutely  essential.  In  all  such  cases  the 
executive  must  take  the  responsibility  of  sanctioning 
whatever  immediate  urgency  requires  ;  and  it  has  never 
been  found  that  Parliament  exhibited  any  reluctance  to 
supply  the  means  of  meeting  such  expenditure.'  * 

The  best  remedy  against  unauthorised  and  unjustifiable 
expenditure  is  to  be  found  in  the  vigilant  exercise  of  the 
inquisitorial  powers  of  Parliament,  through  the  Standing 
Committee  on  Public  Accounts.     Mr.  Macaulay  is  indeed 

*  3  Hatsell,  206,  &c.     Debate  in  «  Rep.  Com.  Pub.  Accte.  1865,  apx. 

the  Commons,  June  23, 1828,  on  *  the  p.  140. 

misappropriation    of   public    funds.*  *  Firat  Report,   Com.  on   Packet 

Rep.  Com.  on  Public  Moneys,  1867,  and  Telegraphic  Contracts    p.    xv. 

pp.  31,  81.  Commons  Papers,  1860,  vol.  xiv. 
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of  opinion  that  the  government  should  be  left  free  to  do  Mr. 
as  they  thought  fit  with  the  parhamentary  grants,  being  f?^^*^" 
responsible  to  Parliament  for  all  that  they  might  do ;  and  this  iiead. 
that  the  Appropriation  Audit  should  be  rehed  upon  to 
keep  Parliament  fully  informed  as  to  how  the  several 
issues  from  the  Exchequer  had  been  actually  appUed,  and 
as  to  the  circumstances  under  which  the  requu-ements  of 
the  Appropriation  Act  had  been  departed  from,  in  any 
particidar  instance.*  But  such  a  proceeding  would  be 
derogatory  aUke  to  the  judgment  of  the  executive 
government — who  should  be  able  to  foresee  and  apply 
for  the  necessary  provision  to  meet  all  ordinary  expendi- 
ture likely  to  occur  within  the  fiscal  year — and  to  the 
authority  of  Parhament  itself,  as  the  keeper  and  guardian 
of  the  public  purse.  Ample  provision  has  been  made  by 
Parliament  to  meet  the  case  of  extraordinary  and  unfore- 
seen items  of  expenditure,  by  placing  at  the  disposal  of 
government  the  necessary  funds  to  defray  the  same,  by 
means  of  the  *  Treasury  Chest,'  and  the  '  Civil  Contingen- 
cies'  Funds,  the  nature  and  extent  of  which  will  be 
presently  explained. 

But  before  entering  upon  this  topic,  it  may  be  appro-  instances 
priate  to  notice  some  remarkable  instances  wherein  the  t^|^^^' 
government  have  assumed  the  responsibility  of  incurring  govern, 
expenditure  without  the  previous  sanction  of  Parhament,  without 
and  to  point  out  the  proceedings  taken  by  the  House  of  of  p^- 
Commons  in  regard  to  the  same.  ment. 

At  the  commencement  of  the  French  revolutionary  war,  Mr. 
Pitt  advanced  enormous  sums,  amounting  to  upwards  of  1,200,OOOZ. 
to  the  Emperor  of  Germany,  to  aid  in  the  defence  of  the  ^  general 
interests  of  Europe,'  without  the  previous  sanction  of  Parliament.  Mr.  Pitt's 
Upon  the  attention  of  the  House  of  Commons  being  directed  to  this  advances 
affair,  it  was  proposed  to  pass  a  vote  of  censure  on  the  minister,  but 
his  Mends  interposed,  and  induced  the  House  to  agree  to  an  amend- 
ment, declaring  that  the  proceeding  in  question,  '  though  not  to  be 
drawn  into  precedent,  but  upon  occasion  of  special  necessity,  was, 
under  the  peculiar  circumstances  of  the  case,  a  justifiable  and  proper 


many. 


•  Rep.  Com.  Pub.  Accounts,  1866,  p.  140. 
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exercise  of  the  discretion  vested  in  his  Majesty's  ministers '  bj  a 
former  vote  of  credit. ' 
Ezcwi  of  Again,  so  recently  as  March  7,  1859,  resolutions  were  submitted 
nsTiil  and  to  the  Committee  of  Supply  for  the  grant  of  1,050,000?.  to  make  gooil 
inilitiir]r  ^  deficiency  in  the  appropriations  for  the  army,  and  for  the  grant  of 
tJ^  133,383Z.  Ss,  9d.  to  defray  an  excess  in  the  naval  expenditure,  over 

and  above  the  sums  voted  for  the  service  of  the  preceding  year. 
This  deficiency  arose  out  of  the  emergencies  of  the  Indian  mutinj 
and  the  Chinese  war.  A  large  proportion  of  the  liability  incurred 
on  behalf  of  the  army  was  by  way  of  an  advance,  to  be  repaid  out  of 
the  Indian  revenue :  and  the  actual  deficiency  for  the  army  service 
would  have  only  amounted  to  about  180,0002.  if  the  surpluses  on 
certain  other  army  votes  could  hav^e  been  taken  in  aid ;  but  owing 
to  an  alteration  made  in  the  Appropriation  Act  of  1856-7,  these 
surpluses  were  obliged  to  be  repaid  into  the  Exchequer. »  Anyhow, 
a  very  considerable  expenditure,  in  excess  of  the  Appropriation  Act 
of  the  year,  had  been  incurred  upon  the  responsibility  of  ministers. 
This  proceeding  did  not  give  rise  to  any  formal  discussion  in  the 
House  of  Commons,**  but  it  was  severely  animadverted  upon  in  the 
*  Parliamentary  Remembrancer.'  * 
China  war.  In  the  following  year  a  similar  occurrence  took  place,  the  history 
of  which  is  especially  noteworthy,  as  it  points  out  the  securities 
which  have  been  devised,  by  the  wisdom  of  Parliament,  to  ensure 
that  no  extraordinary  responsibility  in  regard  to  the  expenditure  of 
money  should  be  assumed  by  the  government  without  the  attention 
of  the  House  of  Commons  being  called  thereto  by  accountable 
officers.     The  circumstances  were  as  follows:  Soon  after  the  meeting 

'Pari.  Hist.  Noyember  13,  1796.  been  asked *for^  or  else  the  special 

See  also  the  proceedings  of  the  House  attention  of  the  House  should  have 

of  Commons,  in  1805,  in  regard  to  been  directed  thereto  bv  the  crown, 

Mr.  Pitt's  conduct  in  loaning  public  at  the  re-assemblinff  of  Parliament^ 


money  to  Boyd,  Benfield  Sc  Co.^  public  in  order  to  obtain  indenmification  for 

contractors,  to  enable  them  to  fulfil  the  transaction,  either  by  a  special 

their  engagements  with  government.  Act  of  Indemnity,  or  in  some  other 

(Pari.    Beb.  vol.   v.  pp.   385-424)  way,  so  as  to  prevent  its  beinf  here 

But  when,  in  1840,  after  the  proro-  after  drawn  into  precedent.     It  W9& 

gation  of  Parliament,  the  government  finally  agreed  to  introduce  a  dau^ 

ordered  an  increase  to  be  made  to  the  into  the  Appropriation  Bill,  for  the 

navy,  beyond  that  authorised  by  the  purpose  of  recording  the  sense  of  the 

legislature — although    the    circum-  House  on  this  proc^ding.  (Mirror  of 

stances  which  induced  the  govern-  Pari.  1841,  pp.  481, 931 ;  4  &  5  Vict 

ment  to  assume  this  responsibility  c.  63,  sec.  11,  12.)   See  also  a  debate 

were  exceptional  and  peculiar — ^great  in  the  Commons,  on  unauthorised 

objection  was  taken  in  the  House  of  expenditure    of    public   money,  in 

Commons  to  the  act,  and  it  was  de-  Hans.  Deb.  April  12,  1853. 

Glared  by  Sir  R.  Peel  and  other  lead-  '  See^Commons  Papers,  1859,  sess. 

ing  members  that  either  a  supple-  1,  vol.  xiv.  p.  689. 

nientary  vote  of  credit,  in  anticipa-  **  Hans.  I)eb.  vol.  clii.  p,  1405. 

tion  of  the  emergency,  should  have  *  ParL  Rememb.  1859,  p.  37. 
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of  Parliament,  in  1860,  the  government — ^being  aware  that  an  ex- 
penditure had  been  incurred  by  the  naval  and  military  departments, 
on  account  of  the  China  war,  for  which  no  provision  had  been  made 
in  the  ordinary  grants  for  those  services  in  the  preceding  session — 
submitted  an  estimate  to  the  House  of  Commons,  on  February  21, 
to  enable  them  to  meet  the  anticipated  excess  of  expenditure.  On 
March  19,  a  vote  of  credit  for  860,000Z.  for  this  service  was  reported 
from  Committee  of  Supply.  But '  under  the  legal  restrictions  appli- 
cable to  votes  in  supply,  no  actual  issue  out  of  the  vote  of  credit 
could  be  made  at  the  Exchequer  until  Parliament  had  appropriated 
ways  and  means  from  which  the  issue  could  be  legally  met.  It 
became  necessary,  therefore,  to  vote  a  sum  in  ways  and  means '  to 
cover  this  vote.  Accordingly,  on  March  21,  such  a  vote  was  re- 
ported. *  Votes  of  ways  and  means  (which  are  authorities  to  take 
moneys  out  of  the  Consolidated  Fund),  unlike  votes  in  supply,  liavo 
not  legal  effect  until  an  Act  has  been  passed  confirming  the  grant 
of  ways  and  means.  The  delay  which  was  occasioned  by  the  neces- 
sity of  obtaining  a  Wayp  and  Means  Act  to  sanction  the  issue  of  the 
amount  of  the  vote  of  credit  out  of  the  Consolidated  Fund  in  the  year 
for  which  it  was  granted,  postponed  the  day  on  which  the  issue 
could  be  legally  made  at  the  Exchequer  untH  March  31,  1860,  the 
last  day  of  the  financial  year  1859-60.  ^  Owing  to  this  delay,  the 
vote  in  supply  became  in  effect  a  deficieney  vote,  and  therefore 
applicable  to  make  good  an  expenditure  already  defrayed,  and  not, 
as  in  all  ordinary  cases,  a  provision  to  meet  prospective  expendi- 
ture.' Accordingly,  on  receipt  of  advice  of  the  Exchequer  credit 
for  the  amount  voted,  the  Paymaster- G-eneral  placed  that  amount 
to  the  credit  of  the  *  Treasury  Chest '  in  his  books :  from  whence, 
agreeably  to  usage,  the  moneys  required  for  the  navy  and  army 
services  in  China  had  been  advanced.  This  transaction  was  care- 
fully investigated  by  the  Committee  on  Public  Accounts,  in  1868,  who 
did  not  see  cause  to  question  the  regularity  of  the  proceedings  of 
any  public  department  in  respect  thereto.  But,  in  order  to  strengthen 
the  check  upon  the  government,  and  to  prevent  unauthorised  ex- 
penditure, they  reiterated  a  recommendation  of  the  Committee  on 
Public  Moneys,  in  1857,  that  *  all  payments  of  the  Paymaster- General 
should  be  checked  from  day  to  day  in  the  department  in  which  they 
are  authorised  or  made,  by  an  officer  appointed  by  the  Commis- 
sioners of  Audit,'  whose  duty  it  should  be  *  to  follow  from  day  to 
day  the  appropriation  of  every  payment  to  its  proper  axjcount,  and 
to  report  immediately  to  the  commissioners  any  excess  of  the  vote 
sanctioned  by  Parliament,  or  other  irregularity.'  ^ 


J  The  WavB  and  Means  Act  re-        *  Second  Rep.  of  Com.  on  Tub. 
ferred  to  did  not  receive  the  royal    Accounts,  1863,  pp.  iiL-vii 
assent  until  March  81. 


S60  THE  ROTAL  PREBOGATIYE. 

Fnncb  out       And  here  it  may  be  asked,  Out  of  what  fund  are  the 
^MU^i     government  able  to  make  these  enormous  advances  ?     If 
rised  ex-     the  Comptrollcr-General  is  empowered,  as  we  have  seen, 
uTdefiuyed.  to  iuterpose  his  authority,  and  forbid  the  issue  of  any 
money,  except  such  as  may  be  asked  for  by  the  Treasury 
under  the  express  authority  of  Parliament,  how  is  it  that 
the  government  have  been  able  to  obtain  possession  of  the 
means  to  incur  such  extraordinary  expenditure,  without  a 
previous  Act  of  Appropriation  ?    To  this  it  is  replied,  that 
the  wisdom  of  Parliament  has  itself  provided  for  this  con- 
tingency.    *  The  public  interests  require  that  the  govern- 
ment should  possess  the  power  of  incurring  expenses  of 
indispensable  necessity,  although  Parhament  may  not  have 
previously  provided  for  them.  .  .  .  Unforeseen  events  may 
happen,  and  lead  to  an  expenditure  beyond  the  provision 
made  by  Parliament  for  the  ordinary  service  of  the  year ; 
and  it  must  be  for  the  interest  of  the  public,  that  no  delay 
should  occur  in  taking  the  necessary  measures,  and  in  de- 
firaying  the  expenses  which  such  events  may  entail/   There 
TwMnry    is,  accordingly,  a  fimd  called  the  *  Treasury  Chest  Fund,' 
FuSi        which  is  maintained  for  the  purpose  of  supplying  the  specie 
required  for  the  *  Treasury  Chests '  in  the  several  colonies, 
and  for  making  the  necessary  advances  for  carrying  on  the 
public  service  at  the  various  naval  and  military  stations. 
By  the  Act  24  &  25  Vict.  c.  127,  this  fund  is  limited  to 
1,300,000^. ;   and  is  authorised  to  be  employed  by  the 
Treasury  *  as  a  Banking  Fund,  for  fecilitating  remittances, 
and  for  temporary  advances  for  pubUc  and  colonial  ser- 
vices ;  to  be  repaid  out  of  the  moneys  appropriated  by 
Parliament,  or  otherwise  applicable  to  those  services/ 
The  governors  of  colonies  have  authority,  in  cases  of 
emergency,  to  pay  advances  out  of  the  Treasiuy  Chest,  to 
be  made  good  out  of  votes  in  supply.     This  unavoidably 
occasions  an  expenditure,  in  certain  cases,  which  has  not 
been  authorised  by  Parliament,  but  the  earliest  opportunity 
is  taken  to  explain  the  transaction  to  the  House  of  Com- 
mons.    There  is  also  another  fund,  which  was  created  in 
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1861 ,  pursuant  to  the  recommendations  of  the  Committee  CivU  Con- 
on  Public  A'ccounts,  in  their  fourth  report  in  tliat  year.  ^S^*^ 
It  is  called  the  '  Civil  Contingencies  Fund/  and  is  limited 
to  120,000/.  The  Treasury  are  empowered  to  draw  upon 
this  fund,  from  time  to  time,  to  defray  new  and  unforeseen 
expenditure  for  civil  services  at  home,  for  which  no  votes 
had  been  taken,  or  to  meet  deficiencies  on  ordinary  votes. 
But  every  advance  made  from  these  funds  must  be  repaid 
out  of  votes  to  be  taken  in  Parhament,  in  the  following 
year,  on  behalf  of  the  services  for  which  such  advances 
had  been  made.  No  expenditure  whatever  is  allowed  to 
be  finally  charged  against  either  of  these  funds.  The 
'  Civil  Contingencies  Fund '  has  been  set  apart  by  the 
Treasury  as  a  substitute  for  the  irregular  items  annually 
included  in  the  estimates  under  the  head  of '  Civil  Con- 
tingencies,' and  which  had  frequently  to  be  voted  after  the 
expenditure  had  been  incurred.  The  creation  of  this  fund 
has  been  formally  approved  of  by  the  Committee  on 
Pubhc  Accounts ;  and  there  is  no  reason  to  doubt  that 
the  sanction  of  the  legislature,  which  is  certainly  required 
to  make  it  legally  available  for  public  purposes,  would,  if 
applied  for,  be  readily  granted.* 

There  is  yet  another  fund,  that  for  *  Secret  Services,'  the  Secwt 
disposal  of  which  is  in  the  hands  of  government,  although  pendu^" 
the  greater  part  of  the  amount  is  annually  voted  in  supply. 
The  vote  in  supply  for  this  service  usually  amounts  to 
between  thirty  and  forty  thousand  pounds.  But  this  does 
not  include  the  whole  amount  at  the  disposal  of  govern- 
ment for  secret  services.  On  the  contrary,  the  distinction 
has  been  uniformly  maintained,  that  while  it  is  proper  to 
come  to  Parliament  to  make  a  general  grant  for  such  pur- 
poses, it  is  right  that  government  should  have  at  their 
disposal  a  fixed  amount  for  the  same  which  is  independent 
of  an  annual  parliamentary  vote.     Accordingly,  the  Civil 

*  Rep.  Com.  Pub.  Accounts,  1862,  relating  to  Civil     Continjr.    Fund, 

Appx.  p.  102 ;  Hans.  Deb.  vol.  clxix.  1864-6 ;  Commons  Papers,  1866^  No. 

p.  1868;  Ibid.  vol.  clxxvi.  p.  1702.  874;  Rep.  Com.  Pub.  Accounts,  1865  j 

(Vote  for  Asbantee  War.)  Accounts  Evid.  31-87 ;  and  see  Appx.  p.  140. 
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Increamng 
0trictnc88 
in  regard 
to  un- 
authorised 
expendi- 
ture. 


Sale  of 
public 
lands,  and 
purchase 
of  other 
Uaada  with 
the  price 
thereof. 


List  Act,  which  is  passed  upon  the  accession  of  the  sove- 
reign to  the  throne,  sets  apart  the  sum  of  10,000i  p>er 
annum,  which  is  payable  out  of  the  Consolidated  Fund, 
for  *  Home  Secret  Service.*  The  annual  vote  in  supply  is 
intended  to  supplement  the  deficiency  of  this  grant."  The 
Secretaries  of  State,  and  others,  who  may  draw  upon  this 
fund,  are  bound  by  oath  not  to  use  any  of  it  for  purposes 
which  do  not  le^timately  appertain  to  their  several  de- 
partments. And  the  names  of  all  persons  receiving  secret 
service  money,  with  the  simis  paid  to  them,  must  be 
entered  in  a  book,  in  order  to  be  produced  in  either 
House  of  Parliament  if  required.  It  is  not  usual,  how- 
ever, to  give  information  to  Parliament,  in  r^ard  to  the 
expenditiu-e  out  of  this  fiind," 

The  increasing  strictness  of  the  House  of  Commons,  in 
regard  to  the  appropriation  of  public  moneys  to  the  sole 
uses  for  which  they  have  been  voted  by  Parliament,  is 
remarkably  exempKfied  in  two  cases  which  engaged  the 
attention  of  the  Committee  on  Public  Accounts,  in 
1864  :— 

1.  A  negotiation  between  the  War  Office  and  the  Office 
of  Woods  and  Forests,  for  the  exchange  of  certain  public 
lands.  This  negotiation  finally  resulted,,  not  in  the  mere 
exchange  of  land  for  land — ^which  is  not  an  uncommon 
occurrence,  and  could  always  be  effected  between  public 
departments,  with  the  sanction  of  the  Treasury — ^but  in 
the  sale  of  lands  at  Brighton,  no  longer  wanted  for  military 
purposes,  to  private  parties ;  and  the  purchase  with  the 


»  Act  1  &  2  Vict.  c.  2,  sec.  16 ; 
Ghanc.  of  Excheq.  in  Mirror  of  Pari. 
1837-8,  p.  923. 

»  22  Geo.  III.  c.  82,  sees.  24-29; 
Mirror  of  Pari.  1831,  p.  660 ;  ia34, 
p.  2910;  1837,  p.  1986;  Hana.  Deb. 
vol.  Ixv.  p.  182 ;  vol.  dix.  p.  1628. 
The  mode  in  which  the  Secret  Service 
Vote  is  audited  is  described  in  the 
Kep.  Com.  Pub.  Accounts,  1866, 
Evid.  1809-1821.  For  the  year 
ending  March  31, 1867,  the  vote  was 
32,000/.    This  amount  has  not  varied 


for  several  ^ears  past,  but  the  money 
is  only  paid  out  as  required  by  a 
Secretary  of  State.  Secret  Service 
expenditure  is  chiefly  incurred  by  the 
Foreign  Office.  The  balance  not  re- 
quired remains  in  the  Treasury,  and 
IS  surrendered  to  the  Exchequer  at 
the  end  of  the  year:  considerable 
sums  have  thus  been  surrendered  from 
time  to  time.  (Mr.  Under-Secretary 
Peel,  Hans.  Deb.  vol.  clxxix.  p.  1139; 
Ibid,  voL  clxxx.  p.  691.) 
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proceeds  thereof  of  land  in  Woolmer  Forest  from  the 
Office  of  Woods  and  Forests.  '  This  was,  technically  and 
substantially,  not  an  exchange  of  land,  but  a  sale  of  land 
by  the  War  Office,  and  a  subsequent  purchase  of  land  from 
the  Woods  and  Forests.'  The  committee  agree  in  opinion 
with  the  Board  of  Audit,  through  whose  report  the  transac- 
tion was  brought  under  the  notice  of  Parliament,  *  that  the 
produce  of  this  sale  of  land  at  Brighton  ought  to  have 
been  paid  into  the  Exchequer  as  an  extra  receipt,  and  that, 
if  it  was  requisite  to  make  a  purchase  of  land  in  Woolmer 
Forest,  the  proposal  to  do  so  should  have  been  submitted 
in  the  regular  way  to  the  House  of  Commons.'* 

2.  A  practice  which  had  prevailed  for  a  number  of  Advances 
years  in  the  War  Office,  of  making  purchases  of  army  p^^of 
supplies  for  the  Indian  and  Colonial  Governments,  out  of  certain 
moneys  voted  in  supply  for  similar  services  for  the  im-  ^S  ^^ 
perial  army.     These  purchases  had  been  made  for  reasons 
of  public  convenience,  and  were  considered  as  advances 
to  the  governments  aforesaid,  to  be  repaid  by  them  to  the 
War  Office.     The  money  had  been  punctually  repaid ; 
nevertheless,  the  committee  were  of  opinion  thut  sucli  a 
practice  unavoidably   occasioned  great  perplexity   and 
derangement  in  the  accounts,  and  was,  moreover,  open  to 
the  objection  made  to  it  by  the  Accountant-General  of  the 
Army,  that  it  is  *  wrong  in  principle,  that  money  distinctly 
granted  for  one  purpose  by  Parliament  should  be  appro- 
priated without  parhamentary  sanction  or  knowledge  to 
another  purpose.*     The  committee  accordingly  recom- 
mended the  subject  to  the  consideration  of  her  Majesty's 

®  Rep.  Com.  Pub.  Accounts,  1864,  it  was  desired  to  appropriate  71  tons 

p.  vi. ;  and  End.  pp.  81-34.    Advert-  of  old  gun-metal  (valued  at  4,970/.), 

ing  to  this  transaction  in  the  foUowinff  the  property  of  the  War  Department, 

year,  the  committee  were  informea  towards    the    construction    of    the 

by  an  officer  of  the  government,  that  National    Memorial    to   the  Prince 

the  objection  taken  by  the  committee  Consort,  an  estimate  for  this  expen- 

was  considered  as  'perfectly  valid,  diture  was  submitted  to  the  House, 

and  it  will  be  our  future  law.'    The  and  the  amount  voted  in  Committee 

proceeding  complained  of 'will  never  of  Supply.   -(See  Hans.  Deb.  vol. 

be  repeated.'       (Ibid.  1866,  Evid.  clxxxiv.  pp.  1551, 1604.) 
1476.)    Accordingly,  in  1866,  when 
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government ;  observing  that  *  if  it  be  thought  necessary 
that  these  stores  and  other  advances  should  be  supplied 
out  of  moneys  voted  by  Parliament/  they  consider  '  that 
distinct  provision  should  be  made  for  them  in  the  esti- 
mates, and  that  all  receipts  on  account  of  such  advances 
should  be  paid  into  the  Exchequer.'  ^ 

There  still  remain  two  unauthorised  sources  of  supply, 
which,  however  convenient  in  practice,  and  unobjection- 
able, or  even  expedient,  in  the  abstract,  are  nevertheless, 
until  sanctioned  by  Parliament,  opposed  to  an  admitted 
^••^  ,  ^  constitutional  principle.     The  one  is  the  *  cash  account ' 

ftccoant  of  ^  ^  ii-i.i  li. 

the  pay.  of  the  paymaster-geueral,  which  is  the  receptacle  of 
^^  various  sums  and  deposits  which,  though  not  placed  by 
Parliament  at  the  disposal  of  the  government,  are  re- 
garded in  practice  as  available  sources  of  supply  for  the 
working  accounts  of  the  paymaster.  For  instance,  sums 
realised  from  the  sale  of  old  stores,  sums  which  are 
deposited  with  the  paymaster  for  safe  keeping  or  invest- 
ment— as,  for  example,  moneys  paid  in  respect  of  the 
Crown's  Nominee  Fund,  or  the  Mercantile  Marine  Fund 
— sums  remitted  home  on  account  of  fees  received  by 
consuls  abroad,  or  in  respect  of  the  obligations  of  certain 
colonies  to  the  mother  country  for  mihtary  protection, 
&c. ;  all  such  sums  and  deposits  are  carried  to  the  credit 
of  the  paymaster's  cash  account,  and  are  used  to  supply 
his  working  account  with  funds ;  which  are  not  legally 
available  for  pubUc  purposes.  The  Committee  on  Public 
Accounts  has  suggested  that  such  moneys  should  be  trans- 
ferred to  the  Exchequer,  or  invested,  or  kept  in  deposit, 
as  the  circumstances  of  each  case  might  require ;  and  that 
they  should  in  no  case  be  used  for  public  purposes.*^ 

The  other  instance  of  money  being  used  to  defray  voted 
services  without  the  sanction   of  the  legislature,  is  that 


»  Rep.  Com.  Pub.  Accounts,  1804,  further,  as  to  '  extra  receipts,'  and 

pp.  vi.,  vii.    And  see  Evid.  pp.  18, 24.  money  realised  from  sale  of  old  stores, 

*i  Mr.  Macaulay's  Paper,  Rep.  Com.  Rep.  Com.  Pub.  Accts.  1806  j  Erid. 

on  Pub.  Accounts,  1805,  p.  141.    See  444-618. 
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of  the  receipts  of  revenue.  The  salaries  of  the  various  Salaries 
revenue  departments  are  never  paid,  in  the  first  instance,  re^^nue 
out  of  the  votes,  but  out  of  the  revenue :  such  advances  depart- 
being  afterwards  repaid  from  the  votes.  This  practice  is  "^^ 
pursued  by  collectors  of  revenue  throughout  the  kingdom 
in  reference  to  certain  payments  on  account  of  the  public 
service  at  the  several  localities  in  question  ;  the  advances 
being  subsequently  repaid  to  the  revenue  from  the  votes 
applicable  to  such  services.  The  Committee  on  Public 
Accounts,  though  cognisant  of  the  mode  in  which  these 
temporary  advances  are  made  from  the  revenue,  do  not 
appear  to  have  objected  to  it ;  and  the  existing  practice, 
both  as  regards  the  receipts  of  revenue  and  the  pay 
master's  cash  account,  has  always  been  defended  by  the 
government  as  tending  to  economy,  to  the  security  of  the 
public  money,  and  to  simplicity  of  account.  This  may 
be  a  sufficient  reason  for  adhering  to  the  present  practice ; 
nevertheless,  it  is  equivalent  to  the  establishment  of  so 
many  additional  Treasury  Chest  Funds,  of  indefinite  extent, 
without  any  parliamentguy  authority  whatever.  Provided 
proper  steps  are  taken  to  insure  an  efficient  appropria- 
tion audit  of  all  the  parliamentary  grants,  there  is  no 
reason  to  fear  that  a  continuance  of  this  practice  would 
faciUtate  abuse,  or  misappropriation.  But  it  will  be 
hereafter  an  important  point  to  determine  the  conditions 
under  which  the  government  should  be  authorised  by 
law  to  use  for  pubUc  purposes  moneys  derived  from  other 
sources  than  the  grants  of  Parliament  and  the  Treasury 
Chest  Fund.' 

We  now  proceed  to  consider  the  second  branch  of 
our  enquiry,  viz.,  the  mode  in  which  the  constitutional 
control  of  Parliament  over  the  public  expenditure  is  con- 
ducted, through  the  instrumentality  of  the  responsible 
department  of  the  Treasury. 


'  Mr.  Macaulay's  Paper,  appended  to  Rep.  Com.  on  Pub.  Accounts,  1865, 
p.  142.     And  see  a$Ue,  p.  47l. 
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2.  The  Functions  of  the  Treasury  in  reUUion  to  the  Puhlie 
Sjtpendiiure, 

Functions  By  immemorial  custom,  the  Lords  Commissioners  of 
Tvi^^  the  Treasury  have  been  constitutionally  empowered  to 
in  control-  control  all  the  other  departments  of  the  state,  in  matters 
cxpondi-  of  finance  and  public  exjienditure.  In  various  Acts  of 
tore.  Parliament,  and  reports  of  committees  of  tlie  House  of 
Commons,  this  authority  has  been  from  time  to  time 
recognised  and  enforced.  By  degrees,  however,  this 
wholesome  cx>ntrol  had  been  gradually  relaxed,  and  the 
various  public  departments,  more  particularly  those  in 
charge  of  naval  and  military  affairs,  had  begun  to  act 
independently  of  the  Treasury,  incurring  expenses  beyond 
the  votes  of  Parliament,  without  previous  reference  to 
this  supreme  authority.  In  order  to  check  the  growing 
extravagance  in  the  public  service,  and  to  introduce  a 
proper  responsibility  in  regard  to  public  expenditure,  com- 
mittees of  the  House  of  Commons  recommended  that  the 
ancient  control  of  the  Treasury  should  be  again  exercised. 
In  1817,  the  Finance  Committee  adverted  to  the  subject 
in  the  following  terms  :  *  Feeling,  as  your  committee  do 
strongly,  the  necessity  of  bringing  aU  financial  subjects 
ofiicially  within  view  of  the  Treasury,'  they  suggest 
whether — ^in  addition  to  the  *  unrecorded  and  confidential 
intercourse  which  must  at  all  times  exist  on  the  part  of 
the  First  Lord  of  the  Admiralty,  and  the  Master-General  of 
the  Ordnance,  and  the  Chancellor  of  the  Exchequer  respec- 
tively, on  all  matters  which  they  may  feel  it  their  duty 
to  bring  under  the  consideration  of  their  colleagues  in 
the  cabinet,' — it  might  not  be  advisable  that  it  should  be 
made  a  rule  of  the  Privy  Council,  whenever  orders  in 
council  are  in  contemplation  to  regulate  the  establishment 
of  any  public  department,  Uhat  every  proposition  in- 
volving an  increase  of  public  expense  should,  according 
to  the  nature  of  the  case,  either  be  submitted  to  a  Com- 
mittee of  Council,  consisting  of  such  members  as  may  be 
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connected  with  the  Treasury,  or  be  made  by  the  Council 
Office  the  subject  of  a  direct  reference  to,  and  report  from, 
the  Treasury  to  that  office  before  it  is  presented  to  his 
Majesty  for  his  final  approbation.  By  this  arrangement, 
which  will  combine  the  forms  which  have  from  the 
earliest  times  prevailed  in  the  practice  of  our  government, 
with  that  essential  control  which  your  committee  judge  it 
necessary  to  place  in  the  financial  ministers  alone,  they 
hope  that  the  results  which  they  have  so  often  recom- 
mended may  be  attained.' " 

Pursuant  to  the  foregoing  report,  a  Treasury  Minute  was 
issued  on  March  13,  1818,  embodying  a  memorandum 
agreed  upon  by  the  Earl  of  Liverpool  (First  Lord  of  the 
Treasury),  the  First  Lord  of  the  Admiralty,  and  the  Master- 
General  of  the  Ordnance,  and  approved  of  by  the  prince 
regent, '  to  carry  into  effect  the  recommendation  of  the 
Finance  Committee,  in  their  fourth  and  sixth  reports,  that 
no  department  of  large  expenditure  ought  ever  to  be 
placed  beyond  the  controlling  superintendence  of  the 
Board  of  Treasury.'  That  minute  established  various 
regulations  for  checking  naval  and  military  expenditure 
which  are  now  obsolete,  one  of  which  required  the 
working  heads  of  the  army  and  navy  departments  to  at- 
tend the  Treasury  whenever  that  Board  wished  for  verbal 
in  addition  to  written  information  on  any  financial  subject 
connected  with  their  departments.* 

Ten  years  afterwards,  a  committee  of  the  House  of 
Commons  called  the  attention  of  the  House  to  the  fact, 
*  that  the  ancient  and  wise  control  vested  by  our  financial 
policy  in  the  hands  of  the  Treasury  over  all  tlie  depart- 
ments connected  with  the  public  expenditure  has  been  in 
a  great  degree  set  aside.  Although  it  is  the  practice  to 
lay  the  annual  estimates  before  the  Board  of  Treasury, 
the  subsequent  course  of  expenditure  is  not  practically 
restrained  as  it  ought  to  be  by  one  governing  and  respon- 

•  Sixth  Rep.   Com.  on    Finance,    Accounts,  1862,  Ev,  666  760,  943. 
1817,  quoted  in  Rep.  of  Com.  on  Pub.        ^  Ibid.  Min.  of  Evid.  843. 
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TunctioM  siWe  power,  but  remains  too  much  under  the  separate 
^^^  management  of  the  departments.  The  want  of  a  con- 
in  control-  stant  check  over  the  expenditure,  which  is  the  conse- 
^Si^^  quence  of  the  departure  from  the  old  and  constitutional 
^»"-  course,  has  established  a  scale  of  eicpense  greatly  beyond 

what  eidsted  during  the  former  periods  of  peace.     Each 
department  naturally  endeavours  to  exalt  its  own  im- 
portance, and  wislies  to  promote  its  general  efficiency, 
and  to  have  everything  in  it  complete  and  perfect ;  hence 
the  desire  to  secure  these  objects,  rather  than  the  exi- 
gency of  the  public  service,  has  had  too  much  influence 
over  a  great  part  of  the  pubUc  expenditure.'     Again : 
*  The  establishment  of  an  effectual  control  in  the  hands  of 
the  Treasury  is  nothing  more  than  the  restoration   to 
the  Treasury  of  its  ancient  authority.     It  is  necessary 
that  this  control  should  be  constantly  exercised  in  deter- 
mining the  amount  of  expenditure  to  be  inciured  by  each 
department,  in  securing  the  application  of  each  sum  voted 
in  the  annual  estimates  to  the  service  for  which  it  has 
been  voted,  in  regulating  any  extraordinary  expenditure 
which,  upon  an  emergency,  may  be  deemed  necessary 
within  the  year,  although  not  included  in  the  estimates ; 
and  in  preventing  any  increase  of  salary  or  extra  allow- 
ance, or  any  other  emoluments,  being  granted  without  a 
minute  expressive  of  the  approbation  of  the  Board  of 
Treasury.      The  committee  have  further  to  observe,  that 
it  is  expedient  not  only  to  restore  this  control,  but  to 
secme  it  from  being  again  set  aside,  which  cannot  be 
effected,  except  by  the  House  of  Commons  constantly 
enforcing   its  apphcation,  by  holding  the   Treasury  re- 
sponsible for  every  act  of  expenditure''  in  each  department.'* 

^  This  expression  must  not  be  known  to  the  Board.  (Com.  of  Pub. 
taken  too  literally.  The  Treasury  Accounts,  18(52 ;  Min.  of  Evid.  954, 
authorities  consider  that  it  merely  970.)  The  Chancellor  of  the  Ex- 
claims for  the  Treasury  'a  certain  chequer  is  the  minister  who  is  re- 
degree  of  responsibility  for  every  sponsible  to  Parliament  for  the  entire 
excess  or  surplus  in  the  estimate  estimates,  and  who  is  liable  to  censure 
sanctioned  by  Parliament';  requiring  if  the  calculations  in  his  budget, 
that  every  such  excess  should  be  made  though  founded    in   great  measure' 
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The  foregoing  recommendations  set  forth,  with  suffi- 
cient clearness,  the  nature  and  extent  of  Treasury  control 
which  would  appear  to  be  necessary  to  insure  a  proper 
responsibility  in  financial  matters,  and  to  check  extrava- 
gant and  unauthorised  expenditure/  They  were  not, 
however,  attended  with  any  immediate  result  Never- 
theless, in  the  time  which  has  elapsed  since  the  date  of 
these  reports,  they  have  mostly  been  adopted,  so  far  as 
is  consistent  with  the  freedom  of  action  that  properly 
belongs  to  the  great  executive  departments. 

The  first  reform  which  was  effected  was  at  the  instance 
of  Sir  James  Graham,  who,  when  First  Lord  of  the  Ad- 
miralty, in  1832,  introduced  and  caused  to  be  embodied 
in  the  Act  2  &  3  Will.  IV.  c.  40,  sec.  30,  what  is  termed  Appropria- 
the  Appropriation  Check.      This  valuable  departmental  of^^atai^'' 
reform  will  be  fully  discussed  in  the  following  section  expendi- 
(post,  p.  578).     It  will  suffice  here  to  state  that  the  Appro-  ^"*' 
priation  Check,  or  Audit,  was  a  regulation  requiring  the 
Admiralty  to  make  up  an  annual  account  of  expenditure 
under  the  several  heads  of  service  specified  in  the  Appro- 
priation Act,  and  submit  the  same  to  the  Commissioners 
of  Audit,  to  be  compared  with  the  vouchers.     The  com- 
missioners to  certify  the  correctness  of  the  said  accounts, 
and  to  note  under  each  head  whether  the  expenditure 
had  exceeded  or  fallen  short  of  the  vote  of  Parliament. 
The  certified  account  to  be  annually  laid  before  the 
House  of  Commons. 

Up  to  1845,  none  of  the  departments  appear  to  have 
applied  to  the  Treasury  for  authority  to  exceed  any  vote 
included  in  their  estimates.  In  that  year,  a  Treasury 
Committee  on  Ordnance  Expenditure  reported  an  opinion 

upon  tlie  proceedings  of  other  de-  1001-1003. 

partments,   should    prove    deficient  *  Finance  Report  of  1828,  pp.  6, 6, 

NeTertheless,  the  heads  of  other  de-  '  Further  recommendations,  with 

partments  of  expenditure,  e.g.   the  a  view  to  enforce  the  superintending 

Kaval  Minister,  or  the  Secretary  for  control  of  the  Treasury,  were  made 

War,   are  called  to  account  in  the  by  the  Committee  on  Navy,  &c.,Esti- 

House  for  their  several    estimates,  mates,  in  1848.     Commons  Papers, 

when  they  are  under  discussion.  Ibid,  1847-8,  voL  xxi.  p.  36.   j 
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that  efficient  control  over  the  public  expenditure  could 
only  be  established  by  the  examination  of  the  audited 
Control  of  accouuts  by  a  Committee  of  the  House  of  Ciommons  ;  but 
lu^^OTOT    that,  in  the  absence  of  such  a  committee,  thqy  considered 
other  pub-  i\^q^i  ^  coutiol  should  bc  excFcised  by  the  Treasury,  as 
menteTn     being  the  department  primarily  responsible  for  the  r^u- 
^topfc      larity  of  the  public  finances.     Parliament,  in  assigning  to 
the  Commissioners  of  Audit  the  duty  of  reporting  on  the 
public  accounts,  had  reserved  to  itself  a  right  of  revision ; 
but  hitherto  no  action  had  been  taken  by  the  House  of 
Commons  on  these  reports ;  it  was  therefore  expedient  to 
consider  whether  this  task  ought  not  to  be  undertaken  by 
the  Treasury.     This  recommendation  was  concurred  in 
by  the  Lords  of  the  Treasury,  who,  on  January  13,  1846, 
issued  a  minute,  declaring  that  *  No  executive  department 
is  authorised  to  exceed  the  sum  appropriated  by  Parlia- 
ment under  each  general  head  or  vote  in  their  respective 
estimates,  or  to  apply  any  surplus  which  may  exist  under 
one  vote  to  supply  the  deficiency  on  others,  without  the 
express  previous  sanction  of  the  Treasury,  to  be  given  on 
a  written   representation  of    the   circumstances    which 
render  the  adoption  of  such  a  course  indispensable  for  the 
public  service.'     This  opinion  was  endorsed  by  the  House 
of  Commons  in  a  resolution  of  March  30,  1849,  that 
*  when  a  certain  amount  of  expenditure  for  a  particidar 
service  has  been  determined  upon  by  Parliament,  it  is  the 
bounden  duty  of  the  department  which  has  that  service 
under  its  charge  and  control,  to  take  care  that  the  expen- 
diture does  not  exceed  the  amount  placed  at  its  disposal 
for  that  purpose.'     And  by  a  clause  which  was  first 
introduced  into  the  Annual  Appropriation  Act  for  the 
Treasury     year    1846-7,  the   Treasury    are    empowered    to  meet 
^wct'^g    emergencies   in  the  navy  and    army    departments    by 
^^         authorising  the  appropriation  of  any  surpluses  or  grants 


■  See  General  Balfour's  Paper,  in  Acts;  Smith's ParL  Kememb.  1857-8, 
Statistical  Journal,  toL  xxix.  p.  392.  p.  145 ;  Rep.  of  Com.  on  Misc.  Ex- 
See  also  the  Annual  Appropriation    penditure,  1860 ;  Min.  of  Evid.  p.  6. 
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in   the  same   department    towards  making    good    any  And  army 
deficiency  caused  by  such  emergencies,  provided  that  the  mX«  to 
aggregate  sum  voted  for  each  department  for  the  year  be  ^^  ^^^^^ 
not  exceeded.     This  Act  was  followed  up  by  Treasury  funds^to 
minutes,  intended  to  explain  more  minutely  the  manner  defid©?^^ 
of  giving  effect  to  the  same,  and  of  ensuring  to  the  ^ies. 
Treasury  the  right  of  appeal  and  ultimate  control  in  all 
cases  of  unforeseen  and  unprovided  expenditure.* 

The  appropriation  clause  above  cited  was,  until  re- 
cently, so  framed  as  to  confer  on  the  Treasury  the  power 
of  finally  appropriating  surpluses  on  particular  grants  to 
cover  deficiencies  on  others  within  the  same  department. 
It  so  continued  from  1846  to  1861.  Meanwhile  much 
controversy  arose  as  to  the  true  intent  and  meaning  of 
the  clause  itself.  Notwithstanding  the  obvious  meaning 
of  the  Act  of  Parliament,  the  Board  of  Admiralty  have,  practice  of 
as  a  general  rule,  refused  to  recognise  the  supreme  autho-  mbAy  in 
rity  of  the  Treasury,  and  have  claimed  the  right,  under  ^^^  ™»t- 
their  own  patent,  of  directing  their  own  expenditure.^ 
In  complying  with  the  directions  of  the  statute,  and  seek- 
ing the  formal  sanction  of  the  Treasury  to  transfers  of 
votes,  the  Board  does  not,  in  point  of  fact,  afford  to  the 
Treasury  sufficient  information  to  enable  them  to  exercise 
a  proper  control.  Their  applications,  moreover,  are 
usually  made  after  the  unauthorised  expenditure  has  been 
incurred.''  The  Treasury  have  refrained  firom  the  attempt 
to  compel  a  recognition  of  their  right  to  control  this  de- 
partment  in  the  details  of  expenditure.  A  large  propor- 
tion of  almost  every  vote  consists  of  expenditure  abroad, 
so  that  it  is  impossible  to  know  beforehand  whether  any 

*  See  Rep.  of  Com.  on  Pub.  Ac-  afford  to  members  an  opportunity  of 

counts,  1862,  Evid.  640-668.     And  canvassing  any  breach  of  the  strict 

see  Chanc.  of  Exchequer's  obserra-  rules  relating  to  the  appropriation  of 

tions  in  Hans.  Deb.  vol.  clxix.  pp.  public  money.      See  21  &  22  \^c.  c. 

1860,  1863.    But  the  Treasury  were  107,  sect.  26 ;   and  Hans.  Deb.  vol, 

required,  by  a  clause  in  the  Appro-  clxii.   p.  1646;    tbid,  vol.   dxv.    p. 

pnation  Act,  to  inform  the  House  of  691. 

Commons  of  all  such  transactions.  ^  Rep.  on  Pub.    Accounts,  1862, 

and  to  lay  before  the  House  copies  of  Min.  of  Evid.  766-766,  788. 

applications  for  transfers,  in  order  to  ^  Ibid,  664,  823-828. 

VOL.  I.  0  0 
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vote  will  be  exceeded  or  not.  Experience  has  shown 
*  that,  unless  the  Treasury  are  prepared  to  take  the  whole 
responsibility  of  the  conduct  of  the  Navy,  they  cannot 
possibly  take  such  management  of  the  details.'*  The  First 
Lord  of  the  Admiralty  recently  declared  his  view  of  the 
matter  to  be  '  that  the  Admiralty  should  have  the  power 
of  spending  under  each  vote  (the  naval  estimates  being 
ordinarily  divided  into  seventeen  separate  votes)  the  whole 
of  the  sum  taken  under  that  vote ;  that,  if  we  want  to 
transfer  from  one  vote  to  another,  we  should  go  as  we 
have  gone  at  the  time,  and  submit  it  to  the  Treasury.'* 


*Rep.  on  Pub.  Accounts,  1802, 
Min.  of  Evid.  1442, 1406. 

•  Ihid.  1500,  1519.  In  thia  view 
the  Treasury  have  not  altogether  con- 
curred. In  recent  cases  they  haye 
required  that  even  the  separate  items 
of  a  vote,  corresponding  with  the 
detailed  estimates  submitted  to  the 
House  of  Commons,  shall  not  be  ex- 
ceeded without  their  express  sanction. 
See  the  debate  on  SirH.\Villoughby's 
motion  respecting  the  appropriation 
of  public  moneys,  on  Marcn  11,1861. 
And  this  has  been  made  imperative 
by  a  Treasury  minute,  dated  January 
27,  1803.  (Rep.  Com.  on  Pub. 
Accounts,  1864,  Evid.  pp.  40, 41 ;  see 
also  the  Report  for  1862,  Evid.  p.  42.) 
In  the  controversy  between  the  Na- 
val Department  and  the  Treasury  on 
this  suDJect,  previous  to  the  issue  of 
this  minute,  it  was  admitted  bv  the 
Admiralty  that  they  had  no  rijjht  to 
exceed  the  amount  of  their  original 
estimate  for  any  particular  work,  or 
to  commence  any  new  item  of  expen- 
diture, without  the  authority  of  the 
Treasury  and  the  knowledge  of  Par- 
liament. When  using  surpluses  to 
supnly  deficiencies  within  a  par- 
ticular '  vote,'  it  is  agreed  that  tney 
must  strictly  confine  themselves  to 
continuing  expenditure  previously 
commenced  under  the  authority  of 
Parliament.  This  rule  was  adopted  in 
1848,and  sanctioned  by  a  departmental 
committee  of  accounts  and  audit 
(Ibid,  1296-1298.)  It  was  under  this 
rule  that  the  First  Lord  of  the  Admi- 


ralty justified  his  conduct  in  1800, 
when  he  applied  a  large  sum  voted 
bv  Parliament  for  the  express  purpose 
01  building  iron  ships  to  the  purchase 
of  timber  tor  stores,  without  applying 
for  the  Treasury  sanction  to  the  trans- 
action. (See  Mr.  Disraeli's  observa- 
tions on  this  proceeding,  in  Hans. 
Deb.  vol.  clxvii.  p.  d42;  also  ibid. 
vol.  clxix.  pp.  841-^3;  and  Smith's 
Pari.  Rememb.  1862,  pp.  30,  32.) 
The  Chancellor  of  the  Exchequer 
appears  inclined  to  agree  in  the  main, 
in  this  interpretation  of  the  relative  du- 

in  the  matter  of  transfers,  but  with- 
out having  arrived  at  any  definite 
conclusions  thereon.  While  question- 
ing how  far  the  principle  of  sub- 
dividing votes  is  one  that  ought  to 
be  recognised,  as  a  means  of  avoiding 
Treasury  control,  he  did  not  think 
that  any  government  would  establish, 
or  that  Parliament  would  sanction, 
the  doctrine  that  in  every  case  of  ex- 
cess under  every  head  of  each  voto 
the  Admiralty  should  be  obliged  to 
go  to  the  Treasury.  Where  there 
was  an  excess  upon  the  whole  vote, 
the  Treasury  would  require  the  Ad- 
miralty to  submit  to  Parliament  a 
supplementary  estimate.  (Mr.  Glad- 
stone's evidence,  ibid,  1553-1562.) 
And  the  power  of  transfer  should  not 
be  exercised  to  sanction  expenditure 
for  services  which  had  been  under- 
taken, without  the  previous  authority 
of  Parliament  Case  of  the  German 
settlers  at  the  Cape.  See  Hans.  Deb. 
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But  even  so,  it  is  contended  that  *  the  previous  sanction ' 
required  from  the  Treasury  must  be  understood  to  mean 
a  formal  sanction  to  the  transfer,  which  is  not  neces- 
sarily or  usually  given  before  the  expenditure  has  been 
incurred.     It  is  urged  that  no  other  construction  of  the  Construe- 
rule  is  practicable  or  consistent  with  the  secrecy  and  de-  ^le  n-^^ 
spatch  so  often  necessary  in  carrying  out  the  directions  of  3^*^ 
government,  conveyed  through  a  Secretary  of  State.'    If  sanction  to 
the  Eirst  Lord  of  the  Admiralty  were  to  shrink  from  the  ^ndT 
responsibility  of  exceeding  his  estimates,  in  obeying  such  ^'^^ 
directions,  he  would  have  ta  request  the  First  Lord  of  the 
Treasury  to  convene  a  cabinet  in  order  that  the  point 
might  be  discussed.   Should  a  disagreement  arise  between 
the  Treasury  and  the  Admiralty  on  a  financial  question, 
they  would  appeal  to  the  cabinet.* 

The  Treasury,  as  a  general  rule,  invariably  gives  way 
when  applied  to  by  any  board  or  other  department  presided 
over  by  a  cabinet  minister  for  their  sanction  to  spend  mo- 
ney. They  may  delay  at  first,  and  if  a  sufficiently  plausible 
reason  for  the  application  he  not  given,  the  Secretary  of  the 
Treasury  may  appeal  to  the  Chancellor  of  the  Exchequer, 
and  a  correspondence  may  ensue  between  the  depart- 
ments, but  the  Treasury  invariably  gives  way  in  the  end. 
The  Chancellor  of  the  Exchequer,  if  he  disapproved  of 
the  proposal,  would  decide  whether  it  would  be  desir- 
able to  submit  it  for  the  opinion  of  the  cabinet,  or  to 
settle  it  himself  with  the  political  head  of  the  department 
concerned.^  Nevertheless,  the  necessity  for  coming  to  the 
Treasury  does  operate,  to  some  extent,  as  a  check  ;  first, 
it  gives  the  Treasury  an  opportunity  of  calling  the  atten- 

vol.    cbtix.    pp.  1253,   1852 ;    Rep.  of  expenditure.      Theoretically,  the 

Com.  Pub.  Accounts,  1864^  evid.  p.  5.  Treasury  is  presiuned  to  have  control, 

'  Rep.  Com.  Pub.  Accounts,  1862,  but  practically  the  Secretaiy  of  State 

Evid.  1620-1522.  would  not  permit  of  any  interference 

«  Ibid,  1524, 1562.  in  the  detail  expenditure  of  his  own 

»» Ibid,  168,  720,  1340,  2366.  The  oifice.   See  special  Rep.  Com.  of  Pub. 

same  principle  prevails  in  commimi-  Accounts,  1866,  on  Exchea.  and  Audit 

cations  between  the  Treasury  and  the  Depts.  BilL  Evid.  361-369.    And  see 

Foreign  Office  in  regard  to  matters  pad,  p.  676,  note  *. 
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tion  of  (for  example)  the  Admiralty  to  points  that  seem 
to  require  further  consideration ;  and,  secondly,  it  leads 
the  department  in  question  to  be  careful  in  framing  its 
proposals,  with  a  view  to  their  undergoing  parliamentary  in- 
vestigation. If  the  consent  of  the  Treasury  to  a  transfer 
were  refused,  on  the  ground  that  the  expenditure  sought 
to  be  sanctioned  was  improper,  the  department  would 
have  to  go  to  Parliament  for  a  vote  for  the  excess.* 
Extension  In  1846  the  system  of  appropriation  audit  in  force  in 
a^pria-  the  Navy  was  introduced  into  the  Army  departments.  Each 
tion  audit  of  those  departments,  namely,  the  Ordnance  and  the  War 
expendi^  Office,  presented  separate  estimates.  They  had,  within 
their  respective  grants,  the  same  power  of  transfer  as  the 
Admiralty,  but  no  transfer  could  be  made  from  a  vote 
under  one  department  in  aid  of  a  deficiency  in  that  of 
another.  In  1856-57  these  departments,  together  with  the 
Commissariat,  were  consoUdated  under  the  Secretary  of 
State  for  War.  In  the  Appropriation  Act  the  sums  given 
for  the  Army  were  divided  into  two  aggregrate  grants — 
one,  in  round  numbers,  for  six  million  pounds,  and  the 
other  for  nine  millions.  At  first,  the  power  of  transfer 
was  confined  to  the  separate  grants;  *but  in  1858  it 
appears  that  a  change  was  made  in  the  wording  of  the 
Appropriation  Act,  so  as  to  give  to  the  War  Department 
the  power,  with  Treasury  consent,  to  transfer  the  surplus 
on  a  vote  within  one  grant  to  the  deficiency  on  a  vote 
included  in  the  other  grant.  The  change  thus  introduced 
has  been  continued  in  subsequent  Acts.'  Viewing  this 
alteration  as  defeating  the  intention  of  the  House  and  of 
the  government,  in  dividing  the  votes  into  two  aggre- 
grate grants,  and  as  affording  to  the  government  a  very 
extended  power  of  transfer,  the  Committee  on  PubUc  Ac- 
counts, in  1862,  recommended  that  the  Appropriation 
Act  should  be  so  framed  in  ftiture  as  to  limit  the  power  of 

»  Rep.  Com.  Pub.  Accounts,  1862,  Admiially  agreed   to  reduce  their 

Evid.  748,  1661,  2356.    Mr.  Glad-  application  for    authority  to    build 

stone  quoted  an  instance  wherein,  upon  twenty  gunboats  for  sendee  in  Chinas 

a  remonstrance  from  the  Treasury,  the  to  one  half  that  number,    1661. 
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transfer  to  the  extent  of  the  particular  grant^     It  should  Treasury 
be  observed,  however,  that  the  Army  department,  unlike  ^"©xtra^ 
the  Admiralty,  invariably  obtains  Treasury  sanction  be-  -^y^x. 

/•  1    •  1  1  «>  1  .  .  «  penditure. 

tore  applying  the  surplus  of  one  vote  to  the  exigencies  of 
another.  And  any  correspondence  that  may  have  arisen 
in  consequence  of  the  necessity  for  such  transfer  is  re- 
quired to  be  published  with  the  Army  estimates  for  the 
following  year."" 

In  the  preparation  of  their  original  estimates,  the  same  Army  and 
difference  is  noticeable  between  the  practice  of  the  Army  ^tee.^^ 
and  Navy  departments.  The  Admiralty  forward  the  Navy 
estimates  to  the  Treasury,  for  formal  sanction,  so  short  a 
time  before  they  must  be  presented  to  Parliament  as  to 
render  a  detailed  examination  of  their  contents  impossible. 
But  that  is  not  the  case  with  the  War  Office.* 

The  value  of  the  appropriation  clause  above  mentioned,  Vaiue  of 
the  true  intent  and  meaning  of  which  has  given  rise  to  so  Lthori^^ 
much  controversy,  was  questioned,  on  the  ground  that  it  ^^  *^® 
'  loosens   the  control  of  Parliament  over  the  separate  to  deviate 
grants  for  naval  and  military  services,  by  giving  a  power  ^^^a- 
to  the  Treasury  to  vary  the    appropriation    specially  tionincer- 
directed  by  Parliament  itself;'  and  it  was  recommended 
that  this  clause  should  be  expunged  from  the  Appropria- 
tion Act.°*    The  annual  appointment  by  the  House  of 
Commons  of  a  committee  of  enquiry  into  the  audited 
accounts  undoubtedly  affords  facilities  for  securing  more 
effectually  than  by  Treasury  control  the  strict  appropria- 
tion of  pubhc  money  to  the  purposes  for  which  it  has 
been  voted.''    The  Committee  on  Pubhc  Accoimts  in  1862 


J  Second  Rep.  Com.  Pub.  Accounts,  '  Rep.  Com.  Pub.  Accounts,  1862, 

1862,  pp.  iv.  V.    And  see  Hans.  Deb.  Evid.  1884-1808,  2292. 

vol.   ckix.  p.   1849.      But  though  »  Ibid,  966,  959. 

in  the  new  Appropriation    Act    of  ■*  Memo,  by  Mr.  Anderson,  the  sole 

1862-63  these  two  great  heads  have  surviving  member  of  the  Treasury 

been  maintained,  they  are  practically  Committee  of  1845,  in  app.  to  Rep. 

useless,  because  the  power  of  the  on  Pub.  Accounts,  1862,  p.  192. 

Treasury  to  appropriate  the  savings,  ■  Ibid.  Min.  of  Evid.  1730.     See 

without  consulting  Parliament,  was  also  cases  cited  of  the  abuses  arising 

done  away  with  by  that  Act.    Rep.  from  the  want  of  a  sufficient  check 

Com.  Pub.  Accts*  1864,  Evid.  p.  7.  over  the  departments  by  whom  the 
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bestowed  great  attention  to  this  point,  and  unanimously 
resolved  that  the  power  of  transfer,  in  relation  to  Army 
and  Navy  appropriations,  ought  to  be  subjected  to  some 
Newregu-  further  check.  In  view  of  the  resolution  of  the  House 
this  sub-  of  Commons,  on  March  30,  1849,  setting  forth  the  duty 
m^d^°*'  ^^  ^  public  departments  to  confine  their  expenditure 
within  the  amount  placed  at  their  disposal  by  Parliament, 
the  committee  declared  it  to  be  the  duty  of  each  depart- 
ment, with  the  assistance  of  the  Treasury,  so  to  frame 
their  estimates  as  to  provide  as  far  as  possible  for  all 
anticipated  expenditure ;  and  that,  if  additional  outlay 
should  unexpectedly  become  necessary,  the  department 
ought  to  communicate  with  the  Treasury  thereupon  with- 
out delay.  The  Treasury  should  then  determine  whether 
Parliament  should  be  applied  to  for  a  supplementary 
vote,  or  whether  it  would  be  more  expedient  to  meet  the 
additional  expenditure  by  an  advance  from  the  surplus 
on  hand  from  other  votes.  If  the  latter,  the  Treasury 
should  authorise  the  same  in  writing.  At  the  making  up 
of  the  final  accounts,  copies  of  all  such  applications,  and 
of  the  Treasury  letters  and  warrants  thereupon,  should 
be  presented  to  ParUament.  A  vote  should  then  be  pro- 
posed in  supply  to  meet  any  deficiencies,  and  all  surpluses 
should  be  surrendered  to  the  Exchequer.  By  this  plan 
the  government  would  be  at  liberty  to  exercise  its  discre- 
tion in  providing  for  unexpected  emergencies,  by  per- 
mitting transfers  of  surpluses  to  meet  deficiencies,  and 
the  House  of  Commons  would  possess  an  opportunity  of 
reviewing  such  transactions,  when  transfers  that  had  been 
made  were  submitted  for  their  approval  in  the  shape  of  a 
vote.^  These  recommendations  were  sanctioned  by  Par- 
liament and  by  the  government.  A  new  appropriation 
clause  was  inserted  in  the  Appropriation  Act  of  the  year, 
which,  instead  of  authorising  the  Treasury  to  determine 


power  of  tranfifer  is  exercised,— in  Com.  Pub.  Accts.  1864,  Evid.  p.  6. 
Lord  R.  Montagu's  speech,  Ilans.  »  Second  Rep.  Com.  of  Pub.  Ac- 
Deb.  March  24, 1863.   And  see  Rep.    counts,  1862,  pp.  vii.  viii. 
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filially  on  applications  for  transfers,  merely  empowered  Newfopm 
them  to  authorise  the  temporary  use  of  surpluses,  in  order  priatS^ 
that  the  advances  thus  made  might  be  submitted  for  the  ^'^j^ 
sanction  of  Parliament,  and  the  deficiencies  in  question  the  Trea- 
be  provided  for  '  in  such  manner  as  Parliament  might  ^a  tem- 
direct.'P    A  Treasury  minute,  to  give  effect  to  the  new  ^^7 
arrangements,  was    issued   on  January   27,   1863.      It  the  use  of 
prescribed  the  circumstances  under  which  the  naval  and  '"*^^"**' 
mihtary  departments  should  be  at  liberty  to  apply  for 
the  Treasury  sanction  to  expenditure  for  services  unfore- 
seen and  unprovided  for ;  and  the  forms  to  be  observed 
in  such  applications,  with  a  view  to  enable  the  Treasury 
to  submit  to  the  House  of  Commons  all  needful  informa- 
tion in  relation  thereto.* 

A  statement  of  savings  and  deficiencies  upon  the  grants 
for  Army  services  for  the  year  1862-63 — together  with 
copies  of  the  correspondence  between  the  War  OflSce  and 
the  Treasury  for  authority  to  incur  expenditure  that 
would  occasion  an  excess  on  a  particular  vote — was 
communicated  to  the  Committee  on  Public  Accounts  for 
1864.  These  accounts  are  the  first  that  were  prepared 
under  the  altered  system  introduced  by  the  Appropriation 
Act  of  1862,  by  which  the  Treasury  were  empowered  to 
give  a  temporary  sanction  only  to  applications  for  leave 
to  make  use  of  surpluses  to  defray  excesses  upon  other 
services,  and  were  required  to  submit  to  the  consideration 
of  Parliament  the  final  determination  thereupon.  The  Benefits  of 
committee  reported  that  the  effect  of  this  change  had  been  chimge. 
very  beneficial  to  the  public  service,  and  that  the  great 
object  of  the  alteration  in  the  Appropriation  Act  had  been 
accomplished.  Heretofore  it  had  not  been  customary  for 
the  departments  to  apply  to  the  Treasury  to  authorise 
transfers  until  the  time  for  closing  the  accoimt  was  at 
hand,  which  afforded  no  opportunity  to  the  Treasury  of 
exercising  any  judgment  upon  such  appUcations.     *  Now, 

p  26  and  36  Vict  c.  71,  eect.  26. 

1  Commoiis  Papers,  1863,  vol  xzix.  p.  173. 
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All  tem- 
porary ad- 
vances to 
be  sub- 
mitted to 
the  sanc- 
tion of  the 
House  of 
Commons. 


In  the 

manner 

following. 


before  any  excess  of  expenditure  is  incurred,  the  depart- 
ments apply  to  the  Treasury  for  their  sanction  as  soon  as 
the  necessity  for  it  arises.'  But  in  many  cases  it  is  im- 
possible to  tell,  until  the  account  is  squared,  what  the 
amount  of  excess  or  deficiency  wiU  be ;  the  application 
for  the  Treasury  sanction  is  therefore  ordinarily  deferred 
imtil  the  account  is  made  up.  But  any  large  excess  must 
be  foreseen,  and  no  excess  would  be  sanctioned  which 
could  not  be  covered  by  the  aggregate  vote.' 

The  committee  carefully  considered  the  important  con- 
stitutional point,  as  to  the  mode  in  which  these  *  temporary 
advances '  should  be  submitted  for  the  subsequent  sanction 
of  the  House  of  Commons,  They  declared  their  opinion 
that,  as  soon  as  the  accounts  ascertaining  the  deficiencies 
and  savings  on  the  votes  for  Army  and  Navy  services  had 
been  laid  before  the  House,  no  time  should  be  lost  in 
seeking  the  sanction  of  Parliament  to  the  *  temporary 
advances '  authorised  by  the  Treasury,  by  a  vote,  *  which 
ought  to  receive  the  most  formal  consideration  and  sanc- 
tion of  the  House.'  *  A  vote  in  the  form  of  a  resolution 
of  a  committee  of  the  whole  House  would  be  the  proper 
mode  of  effecting  this  object,  and  of  complying  with  the 
provisions  of  the  Appropriation  Act.'  Tlds  resolution  to 
be  embodied  as  a  clause  in  the  Appropriation  Act/ 

Accordingly,  on  July  18,  1864,  the  reports  of  the 
Navy  and  Army  expenditure,  for  the  year  ending  March 
31, 1863,  were  considered  in  committee  of  the  whole 
House,  and  resolutions  agreed  to — (1)  setting  forth  the 
savings  effected  in  the  grants  on  behalf  of  these  services, 
and  also  the  amounts  of  expenditure  in  excess  of  the  said 
grants,  which  had  been  *  temporarily  defrayed,'  under  the 
authority  of  the  Treasury,  out  of  the  surpluses ;  and  (2) 


»  Rep.  Com.  of  Pub.  Accounts, 
1866,  £yid.  409-429. 

'  Rep.  Com.  of  Pub.  Accounts, 
18C4,  p.  V.  And  see  Evid.  pp.  52- 
64  But  it  would  appear  to  be  still 
under  the  consideration  of  the  go* 


yemmenty  as  to  what  course  should 
be  taken  to  obtain  the  sanction  of 
Parliament  to  the  temporaiy  use  of 
the  surpluses.  See  R!ep.  Com.  of 
Pub.  Accts.  1886,  Evid.  1607-1622. 
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'  That  the  application  of  so  much  of  the  said  surpluses  be 
sanctioned.'  The  effect  of  asking  the  House  to  pass 
these  resolutions  was  explained  by  the  Chancellor  of  the 
Exchequer  as  iatended  '  simply  to  give  them  the  oppor- 
tunity, if  they  thought  fit,  of  disapproving  of  any  of  these 
transfers  from  one  vote  to  another;'  and  that,  if  the 
House  did  not  approve  of  the  manner  in  which  the 
government  had  exercised  the  discretionary  power  en-, 
trusted  to  them,  they  might  pass  *  a  vote  of  censure.'* 
The  resolutions  above  mentioned  were  afterwards  em- 
bodied in  the  Appropriation  Act  for  1864.™  Similar 
proceedings  took  place,  in  the  following  sessions,  in  regard 
to  the  transfers  of  Army  and  Navy  expenditure  for  the 
years  ending  March  31,  1864  and  1865.  The  resolutions 
passed  through  the  House  without  debate,^  and  were 
included  in  the  Appropriation  Acts.^ 

In  the  case  of  expenditure  on  behalf  of  the  Civil  Notrang- 
Services,  the  Treasury  have  no  authority  to  apply  any  fo^ed^'on 
surplus  from  one  Civil  Service  vote  to  meet  deficiencies  in  ^  9'^^ 
another.     All  surpluses  are  obliged  to  be  surrendered  to  yoIZT 
the  Exchequer,  and  all  deficiencies  to  be  voted  by  ParUa- 
ment     Each  vote  has  its  own  special  account  in  the 
books  of  the  Paymaster-General,  and  a  balance  of  debit 
and   credit  is  struck  every  week.     When  an   issue  is 
applied  for,  the  votes  on  account  of  which  the  issue  is 
required  are  always  specified.     The  consequence  is,  that 
a  Civil  Service  vote  can  never  be  exceeded,  the  balances 
at  the  end  of  the  year  are  surrendered,  and  there  are  no 
transfers.*    At  the  same  time,  there  is  a  fiind,  called  the 


^  Hans.  Deb.  vol.  clxxvi.  p.  1606.  into  engagements  wliich  would  have 

■  27  and  28  Vict.  c.  73,  sect  26.  the  effect  of  involving  Parliament  in 

'  Hans.  Deb.  voL  clxxx.  p.  831 ;  additional  expenditure  beyond    the 

ibid,  voL  184,  p.  099.  sums  actually  voted  on  behalf  of  edu- 

"^  28  and  29  Vict  c  123;  sect  26.  cation,  and  from  which  the  House 

^  Nevertheless,  in  the  matter  of  could  not  honourably  extricate  itself. 

the  grants  for  educational  purposes,  But  in  1862,  the  subject  was  brought 

by  a  system  of  minutes  in  council,  under  the  notice  of  Parliament,  and 

issued  without    the    cognisance    of  regulations  adopted  to  prevent  the 

Parliament,  it  waS;  until  very  recently,  continuance    of    this    objectionable 

in  the  power  of  the  crown  to  enter  practice.    See  ante,  p.  204. 
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*  Civil  Contingencies  Fund/  to  meet  unforeseen  civil  ex- 
penditure in  special  cases,  pursuant  to  the  recommenda- 
tions contained  in  the  Fourth  Eeport  of  the  Committee 
on  Public  Accounts  in  1861 ;  which  fuud  is  limited,  as 
has  been  already  stated,  to  the  sum  of  120,000^^ 

A  vote  in  Committee  of  Supply  is  in  the  nature  of  a 
maximum.  It  is  not  incumbent  on  the  government  to 
spend  the  whole  of  the  amount  granted,  but  it  is  a  matter 
of  discretion.* 

So  far  as  relates  to  the  Army  and  Navy  estimates,  it 
has  for  a  length  of  time  been  the  rule  and  practice 
that,  if  the  money  voted  for  any  particular  service 
be  not  expended  within  the  year,  the  power  of  ex- 
penditure granted  by  the  vote  ceases,  and  the  money 
cannot  afterwards  be  made  use  of  until  it  is  revoted  by 
ParUament.*  This  rule  has  been  carried  out  of  late  years 
very  strictly.  For  example,  in  1861,  out  of  15,000/.  voted 
to  enlarge  the  Military  College  at  Sandhurst,  5,000/.  only 
was  expended  within  the  year.  Accordingly,  next  session, 
the  balance  of  10,000/.  was  again  included  in  the  estimates. 
This  time  the  House  of  Commons  refused  to  vote  the 
money.  Some  days  afterwards,  however,  the  government 
induced  the  House  to  recommit  the  resolution,  for  the 
purpose  of  reconsidering  their  decision.  Upon  this  occa- 
sion the  vote  was  agreed  to.^  It  is  only  very  lately  that 
the  Civil  Service  votes  and  Miscellaneous  Estimates  have 
been  subjected  to  the  same  rule.  In  1857  the  Committee 
on  PubUc  Moneys  reported  a  recommendation,  that  *  all 
unexpended  balances  should  be  smrendered,  and  grants 
unapplied,  but  required  for  the  completion  of  the  services 


'  See  anUy  p.  651. 

■  Hans.  Deb.  vol.  clxv.  p.  1109. 

*  Ihid.  voL  cxli.  p.  181 ;  vol.  clxv. 
pp.  950, 1069.  But  see  as  to  unex- 
pended balances  on  tbe  ^  China  Vote 
of  Credit,'  ibid,  vol.  clxx.  p.  1951 ; 
vol.  clxxv.  p.  1352;  Commons 
Papers,  1864,  No.  314.  The  rule 
does  not  apply  to  cases  such  as  the 


grant  for  the  construction  of  forti^- 
cations,  which  was  made  by  special 
Act  of  Parliament,  and  did  not  come 
out  of  the  year's  income,  but  was 
raised  by  annuities,  as  an  addition  to 
the  national  debt  Ihid,  vol.  clxxii. 
p.  330;  Act  26  and  27  Vict  c.  80. 

**  llans.  Deb.  vol.  clxv.  pp.  1124, 
1419,  1554. 
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to  which  they  had  been  appropriated,  should  be  revoted/" 
The  Committee  on  the  Miscellaneous  Estimates  in  1860 
made  a  similar  recommendation ;  as  also  did  the  Com- 
mittee on  Public  Accounts,  in  1861,  in  their  fifth  report. 
On  June  24,  1861,  the  Under-Secretary  to  the  Treasury 
informed  the  House  that  the  government  were  making 
arrangements  to  carry  out  these  suggestions.  The  new 
system  was  partially  introduced  in  the  same  year,*  but  it 
was  not  universally  adopted  until  the  following  session." 
On  March  31, 1863,  *for  the  first  time  in  our  financial 
history,  all  the  services  were  required  to  surrender  the 
balances  standing  to  their  credit'  into  the  Exchequer.' 
The  votes  are  now  taken  *  for  services  coming  in  course  Votes  now 
of  payment  during  the  year,'  instead  of,  as  heretofore,  ^ymente 
'  for  the  services  of  the  year.'*  By  this  means,  the  highly  ^*^»»  ^^ 
objectionable  system  of  allowing  running  balances  to  go 
from  year  to  year  has  been  stopped,  and  the  control  of 
Parliament  over  the  public  expenditure  has  been  prac- 
tically guaranteed. 

On  April  3,  1865,  the  Secretary  of  the  Treasury  is  reported  as 
haying  informed  the  House  that,  in  regard  to  the  Civil  Service 
Estimates,  the  Treasury  had  decided  to  surrender  to  the  Exchequer 
all  unexpended  balances  of  former  years,  *  except  the  last  year's 
balances  ! '  He  then  proposed  a  vote  '  on  account,'  in  anticipation 
of  the  ordinary  estimates,  *  for  the  necessary  charges  of  the  first 
quarter  of  the  current  financial  year,'  inasmuch  as  the  *  balances  in 
the  Exchequer,  to  the  credit  of  the  different  services,  were  merely 
the  balances  of  last  year's  votes,  and  were  not  sufficient  without  this 
vote  on  account. '*> 

*  Rep.  Com.  on  Pub.  Moneys,  authority  to  expend  any  portion  of 
1867,  p.  7.  See  observations  thereon  the  last  year's  votes,  except  for  *  pay- 
in  Ty.  minute  of  February  15, 1868,  ments  during  the  year,'  it  is  evident 
in  Commons  Papers,  1867-^;  vol.  that  there  is  some  technical  error  in 
xxxiv.  p.  886.  this  statement.  Probably  the  balances 

*  Hans.  Deb.  voL  clxiv.  p.  316.  were  retained  as  a  matter  of  conve- 

*  Ibid,  vol.  clxvi.  p.  099.  nience,  but  there  is  no  doubt  that 
'  Chanc.  of  Excheq.  in  ibid,  vol.    Uiev  must  have  been  revoted,  by  in- 

dxx  jp.  209.  eluding  their  several  amounts  in  the 

«  Pirst  Rep.  Com.  on  Pub.  Accts.  *  vote  on  account'    See  ibid.  p.  861 ; 

1862,  p.  iv.  and  the  Secretary  of  the  Treasury's 

*>  Ilans.  Deb.  vol.  clxxviii.  p.  733.  (Mr.  Peel)  own  statement  afterwards. 

But  as  there  was  no  parliamentary  Ibid.  vol.  clxxix.  p.  606. 


on  thU 
point. 
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pifferenco  Inasmuch  Bs  the  Appropriation  Act  of  1862  was  the 
tbrB^id  fi^^  ^^^  ^  which  the  votes  were  taken  to  meet  the  ex- 
of  Audit  penditure  coming  in  course  of  payment  within  the  financial 
^Works  year,  it  is  worthy  of  mention  that  there  was  a  difference 
of  opinion  between  the  Board  of  Audit  and  the  Board  of 
Works  as  to  the  interpretation  which  should  be  put  upon 
this  Act  The  Board  of  Works  held  that  it  was  not  in- 
tended to  deprive  them  of  the  power  of  using  balances 
which  had  accrued  upon  votes  of  ParUament  anterior  to 
1862.  On  the  other  hand,  the  Board  of  Audit  contended 
that  all  such  balances  should  be  surrendered,  and  that 
no  credits  but  those  granted  in  1862  were  available  for 
expenses  coming  in  course  of  payment  in  the  year  1862-63. 
The  adjustment  ultimately  made  by  the  Treasury  in  regard 
to  these  accounts  fell  very  far  short  of  that  which,  in  the 
opinion  of  the  Board  of  Audit,  should  have  taken  place. 
This  adjustment,  however,  was  based  on  the  assumption 
that  the  estimates  presented  to  Parliament  by  the  Board 
of  Works  for  the  year  1862-63,  were  framed  on  the 
principle  of  appropriating  to  the  service  of  the  year  the 
balances  remaining  on  account  of  former  grants — ^that  the 
sums  voted  represent  only  the  estimated  expenditure 
founded  on  that  principle — and  therefore  that  it  was  the 
intention  of  Parliament  that  the  new  arrangement  for  the 
surrender  of  balances  remaining  at  the  dose  of  the  financial 
year  should  take  effect  from  March  31,  1863.  But  it 
appears  that  the  Board  of  Works  have  continued  to  spend 
their  arrears  of  balances,  which  had  accrued  before  1862, 
up  to  1865,  thereby  making  use  of  money  without  a 
parliamentary  vote.  These  facts  were  communicated  to 
the  Committee  of  Public  Accounts  in  1865  by  the  Secre- 
tary of  the  Board  of  Audit. 
Duty  of  In  communicating  the  foregoing  particulars  to   the 

Scom-*^  Committee,  Mr.  Macaulay  remarked  that  it   was  *the 
mona.        natural  and  proper  function  of  the  House  of  Conunons 
to  see  that  the  adjustment  of  the  account  as  proposed  by 
government  is  in  accordance  with  the  requirements  of  the 
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Appropriation  Act/    But  up  to  the  present  time  no  such 
adjustment  has  ever  been  made  by  the  House  of  Commons/ 

8.  The  Application  of  the  Si/stem  of  Audit  to  the  Public 
Accounte. 

a.  Thb  Ordinaby  Duties  of  the  Board  of  Audit. 

We  now  proceed  to  consider  the  provision  which  has  origin  of 
been  made  by  Parliament  for  the  examination  and  audit  ©f  audit!" 
of  the  public  accounts. 

Previously  to  1785,  certain  officers  of  the  Exchequer 
fulfilled  the  duties  of  auditors ;  but  in  that  year  a  perma- 
nent board  of  commissioners  for  auditing  the  public 
accounts  was  constituted  by  the  Act  25  Geo.  HI.  c.  52. 
The  duties  of  the  board  were  defined  and  enlarged  by 
several  subsequent  statutes/ 

Nevertheless,  up  to  the  time  of  the  recent  change  in  DefecHre 
the  constitution  of  the  board  by  its  amalgamation  with  ^8^^^- 
the  Exchequer  department,  its  position  and  functions  were  i>iwiied. 
confessedly  anomalous  and  imsatisfactory.  Presided  over 
by  commissioners  who  were  nominally  independent  of 
the  Treasury,  the  duties  of  the  board  were  discharged, 
not  by  the  auditors  themselves,  but  by  clerks  appointed 
by  the  Treasury,  and  subject  to  the  direction  and  control 
of  that  department — a  position  which  naturally  unfitted 
them  for  exercising  an  impartial  investigation  into  the 
operations  of  the  Treasury  itself.  It  has,  indeed,  been 
alleged  that  the  Treasury  refrained  firom  any  interference 
with  the  board  in  the  fiilfilment  of  the  duties  assigned  to 
it  by  statute ;  ^  and  that  with  regard  to  accounts  examined 
under  the  *  Appropriation  Audit,*  which  is  conducted  on 
behalf  of  Parliament,  the  Treasury  and  the  Board  of  Audit 
are  equally  convinced  that  the  latter  should  receive  no 


*  Rep.  Com.  Pub.  Accounta,  1865,  *  See  Treasury  minute,  Commons 

Evid.   79-140,  270,   &c.     And  see  Papers,  1867-58,  vol.  xxxiv.  p.  885. 

posi,p.  587.  Rep.  Com.  Pub.  Accts.  1862,  Evid. 

J  See  €ox,  Eng.  Govt  p.  691.  p.  87. 
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instructions  from  the  former,  which  would  be  inconsistent 
with  the  performance  of  their  duty  to  Parliament.^ 
BoMd  of  But  notwithstanding  its  parhamentary  origin  and  pecu- 
pendrnt  OTi  liar  responsibihtics,  the  Board  of  Audit  has  been  hitherto 
the  Trea-  regarded  as  a  department  of  the  executive  government, 
dependent  upon  the  Treasury  exclusively  for  the  regula- 
tion of  its  strength,  resources,  and  organisation ;  and  as 
regards  the  examination  of  accounts  under  the  adminis- 
trative audit,  it  is  strictly  dependent  upon  the  Treasury. 
The  gradual  extension  of  the  principle  of  the  appropriation 
audit,  however,  has  been  the  means  of  elevating  the 
Board  of  Audit  into  a  more  independent  position.  As 
soon  as  the  main  functions  of  the  auditors  shall  be,  not 
to  act  on  behalf  of  the  Treasury  as  a  check  upon  the 
transactions  of  Treasury  accountants,  but  on  behalf  of  the 
House  of  Commons  as  a  check  upon  the  pecuniary  trans- 
actions of  the  Treasury  itself,  of  the  other  great  depart- 
ments of  state,  and  of  the  executive  government  generally, 
the  auditors  will  probably  become,  in  fact  as  well  as  in 
theory,  the  servants  of  the  House  of  Commons,  and  de- 
pendent upon  the  House,  not  only  for  guidance  as  to 
what  duties  they  should  perform  but  for  the  means  of 
performing  those  duties  efficiently.™ 
Is  in  fact  a  Still,  it  is  important  to  remember  that  the  Board  of 
B^  of  -^^^^  ^^  never  designed  to  exercise  any  direct  control 
Veriflca-  ovcr  the  public  expenditure.  In  the  words  of  Mr.  Glad- 
stone, '  it  is  a  board  to  ensure  truth  and  accuracy  in  the 
accounts  of  the  pubhc  expenditure,  and  might  properly 
be  termed  a  board  of  verification/  To  attempt  to  confer 
upon  it  coercive  and  controUing  powers  would  be  to 
transfer  to  it  what  strictly  belongs  to  the  House  of  Com- 
mons." It  is  as  an  auxihary  to  the  labours  of  the 
Standing  Committee  on  Public  Accounts  that  the  investi- 


1  Rep.   Com.  Pub.   Accts.    1866,    caulay,  Secretary  Bd.  of  Audit,  p. 
Evid.  1191-1200.  148. 

»  Ibid,  observations  of  Mr.  Ma-        ■  Hans.  Deb.  vol.  clxv.  p.  1350. 
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gallons  of  the  Board  of  Audit  are  mainly  important,  and 
are  capable  of  being  made  increasingly  valuable.® 

By  the  Act  of  1866,  for  consolidating  the  duties  of  the  Enlarged 
Exchequer  and  Audit  departments,  the  duties  and  respon-  ^"tjjj*^"^ 
sibilities  of  the  commissioners  of  audit  are  considerably  Audit 
increased.  They  will  now  be  required  to  examine  the 
accounts  connected  with  the  permanent  charges  on  the 
Consohdated  Fund,  the  accounts  relating  to  the  receipts  of 
money  payable  into  the  Exchequer,  and  the  whole  of  the 
accounts  relating  to  the  voted  services.  In  addition  to  this, 
it  is  provided  by  section  33  of  the  said  Act,  that  the  Trea- 
sury shall  have  the  power,  in  case  of  any  other  accounts 
coming  before  them  which,  on  public  grounds,  they  might 
consider  it  desirable  to  subject  to  revision,  to  refer  the 
same  to  the  commissioners  of  audit  for  examination,  even 
though  they  did  not  relate  to  the  receipt  and  expenditure 
of  pubhc  imperial  funds.  It  has  been  suggested,  how- 
ever, by  oflScers  of  the  board  and  others,  that  this  power 
should  only  be  exercised  in  rare  and  peculiar  cases,  and 
that  as  a  rule  the  labours  of  the  commissioners  should  be 
as  much  as  possible  confined  to  the  business  of  examining 
accounts  relating  to  the  receipt,  issue,  and  expenditure, 
of  imperial  funds-^ 

It  is  furthermore  provided  by  section  34  of  this  Act,  Audit  of 
that  all  public  officers  who  are  in  the  receipt  of  fees  shall  ^^• 
account  for  the  same  to  the  audit  office.  But  this  security 
is  confessedly  inadequate  as  a  means  of  ascertaining 
whether  all  the  fees  received  in  any  public  department 
are  brought  to  credit.  All  it  can  accomphsh  is  to  pro- 
vide that  all  the  fees  brought  to  credit  are  duly  accounted 
for.  The  check  upon  receipts  must  necessarily  be  con- 
ducted by  some  efficient  system  of  check  and  counter- 
check in  the  department  itself."* 

This  Act  will  undoubtedly  impart  new  life  and  vigour 

•  Rep.   Com.  Pub.  Accts.    1S04,    1866,  Evid.  241-257. 
End.  pp.  9,  36,  65.  «  Ibid.  233-S40. 

p  Ibid,  (Excheq.  and  Audit  Bill) 


new  Act 
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indepen-  into  the  system  of  auditing  the  public  accounts.  Inde- 
tion ot^e  pendently  of  the  advantages  to  be  anticipated  from  the 
^^  general  apphcation  of  the  appropriation  audit  to  every 
under  the  branch  of  the  public  expenditure,  a  point  to  be  hereafter 
specially  noticed,  much  benefit  will  result  fi'om  the  greater 
degree  of  independence  assigned  to  the  audit  officers  over 
that  which  they  previously  enjoyed.  It  is  true  that  the 
Treasiuy  is  still  empowered  to  appoint,  fix)m  time  to 
time,  such  officers  as  may  be  required  for  conducting  the 
business  of  the  department,  and  to  regulate  their  mmaber 
and  salaries.  But  this  power  is  conferred  upon  the  Trea- 
sury expressly  in  order  that  there  may  be  some  member 
of  the  government,  having  a  seat  in  the  House  of  Com- 
mons, responsible  for  such  appointments.'  And,  on  the 
other  hand,  the  Comptroller  and  Auditor  General  is 
authorised  to  promote,  suspend,  or  remove,  any  of  the 
emphyis  in  his  department ;  to  make  rules  for  the  con- 
duct of  business  therein ;  and  (subject  to  the  approval 
of  the  Treasury)  to  establish  regulations  for  the  guidance 
of  all  public  accountants." 
DcpMt-  In  proceeding  to  define,  more  particularly,  the  fimctions 

A^it  which  appertain  to  the  Board  of  Audit,  as  a  department 
for  examining  and  verifying  the  pubhc  accounts,  it  should 
be  premised  that,  irrespective  of  the  operations  of  this 
board,  every  department  in  the  state  is  bound  to  apply 
to  their  expenditure  some  sort  of  check  or  departmental 
audit,  whether  their  accounts  are  examined  by  independent 
auditors  or  not* 

And  in  addition  to  the  check  to  which  public  accounts 

'  Hims.  Deb.  vol.  clxxxii.  p.  1864.  visions  of  the  Public  Moneys  and 

•  Rep.  Com.  Pub.  Aocts.  (Excheq.  Accounts  Act  of  1866,  it  is  provided 
and  Audit  Bill),  1866,  Evid.  291-  that,  from  April  1,  1867,  theae  a4>- 
SOS.  counts  shall  be  subjected  to  the  Ap- 

*  Ibid,  1866,  Evid.  280.  Thus  propriation  Audit,  and  to  the  revi- 
the  accounts  of  the  Foreign  Office  sion  of  the  Comptroller  and  Audi- 
have  not  hitherto  been  audited  by  tor  General  See  Special  Report 
the  Audit  Board,  but  by  the  per-  from  Com.  on  Pub.  Accts.  1866,  on 
manent  Under-Secretaiy  of  State  for  the  Exchequer  and  Audit  Depart- 
Foreign  Affairs.  Hans.  Deb.  vol.  ments  Bill,  Evid.  814-383. 
clxxix.  p.  1100.    But  under  the  pro- 
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may  be  subjected  in  the  department  to  which  they  relate, 
all  accounts  of  public  expenditure  are  liable  to  two  kinds 
of  audit — 1.  The  administrative  audit ;  2.  The  appropria- 
tion audit. 

The  administrative  audit,  as  its  name  imports,  is  con-  Adminia- 
ducted  on  behalf  of  the  Treasury,  with  a  view  to  purposes  ^^® 
which  are  purely  administrative.  Until  recently,  this  was 
the  only  kind  of  audit  appHed  to  the  public  accounts;  and 
it  is  still  (1866)  the  only  check  which  is  apphed  to  the 
miscellaneous  civU  service  accounts,  with  certain  excep- 
tions to  be  hereafter  noticed.  This  audit  may  be  conducted 
by  any  persons  whom  the  Treasury  shall  appoint ;  in  fact, 
it  is  sometimes  conducted  by  the  Paymaster  in  Scotland, 
by  the  Paymaster-General,  by  the  Board  of  Trade,  and 
even  by  the  Treasury  itself.  But,  in  general,  it  is  con- 
ducted by  the  Board  of  Audit,  acting  exclusively  on  behalf 
of  the  Treasury,  and  with  a  view  to  enable  the  Treasury 
to  maintain  their  legitimate  authority  and  control  over  the 
various  departments  of  expenditure."  The  board  has  no 
authority  to  apply  this  audit  to  the  public  expenditure 
generally,  but  only  to  "such  accounts  as  they  may  be 
directed  by  the  Treasury  to  examine.  Apart  from  the 
mere  business  of  checking  the  accounts,  it  is  the  main 
duty  of  the  board,  in  conducting  this  audit,  to  determine 
whether  the  departmental  expenditure  has  been  in  accord- 
ance with  Treasury  instructions,  whether  special  or  general. 
After  receiving  the  auditor's  report,  it  becomes  the  duty 
of  the  Treasury  to  decide  what  should  be  done  in  respect 
to  any  irregularity,  or  departure  from  the  directions  of 
the  Treasury,  that  may  be  pointed  out  therein.^ 

It  is  not  a  httle  curious,  that  amongst  the  numerous 
statutory  provisions  relating  to  the  administrative  audit, 
none  can  be  found  which  imposes  on  the  auditors  the  duty 

*  Appended  to  the  Fifth  Report  departments, 
of  the  Pub.  Accounts  Com.  for  1861        '  Rep.  Com.  Public  Moneys,  1857, 

is  a  table  of  the  accounts  which  are  p.   14 ;  Rep.   Com.  Pub.  Accounts, 

audited  by  the  Audit  Board,  and  of  1865,  Evid.  3,  4,  118,  252,  &c/ ;  and 

those  which  are  audited  by  other  App.  p.  119. 

VOL.    I.  P  P 
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imperfee-  ^f  questioning,  or  even  of  noticing,  any  expenditure  that 
adminis.  may  have  been  incurred  in  excess  of  a  parliamentary  vote, 
ft'^x**  or  in  respect  of  a  service  for  which  no  appropriation  what- 
ever had  been  made/  This  left  the  door  open  for  much 
abuse,  and  enabled  the  Treasury  to  expend  money  which 
had  been  gi*antcd  for  one  service  for  entirely  different 
purposes,  without  fear  of  detectioa  or  censure  by  Parha- 
ment.  Sometimes  it  happened,  however,  that  such  reck- 
less and  extravagant  expenditure  was  incurred,  more 
particularly  on  behalf  of  the  army  or  navy,  as  to  call  for 
the  special  interposition  of  Parliament.*  For  example, 
the  Admiralty  account,  for  a  series  of  years  prior  to  1831, 
was  systematically  misappropriated/  It  was  not  until  the 
year  1832  that  a  partial  remedy  was  found  for  this  evil, 
by  the  introduction  of  a  new  description  of  audit,  which 
will  now  engage  our  attention. 

b.  The  Nature  and  Operation  of  the  Appropriation  Audit. 

Origin  of        It  reflects  the  highest  credit  upon  the  government,  that 
^^adon*^    we  are  indebted,  for  this  important  administrative  reform, 
audit.        to  one  who  held  at  the  time  a  prominent  office  in  the 
state. 

In  the  year  1832,  Sir  James  Graham,  who  was  at  that 
time  First  Lord  of  the  Admiralty,  introduced  into  the 
House  of  Commons  a  Bill  for  the  better  regulation  of  the 
naval  accounts,  the  most  prominent  feature  of  which  was 
a  provision  empowering  the  commissioners  of  audit  to 
examine  the  accounts  and  vouchers  of  naval  expenditure, 
side  by  side  with  the  votes  and  estimates  for  the  naval 
service ;  and  to  report  the  result  of  the  comparison  an- 
nually to  the  House  of  Commons.  This  Bill  became  law ; 
and,  pursuant  to  its  requirements,  the  votes  for  naval  ser- 
vices were,  for  the  first  time,  arranged  under  distinct  heads, 
or  branches  of  expenditure,  in  the  annual  Appropriation 

'  Rep.  Com.  Pub.  Accounts,  1865,  '  Rep.  Com.  Pub.  Accounts,  18C6, 
App.  p.  119.  p.  110. 

«  3  Hatsell,  pp.  209-211. 
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Act ;  in  a  form  which,  with  some  slight  alterations,  has 
been  observed  ever  since." 

Prior  to  the  introduction  of  this  reform,  the  several  itapecu- 
amounts  voted  in  supply  for  various  navy  services  were  braefits. 
added  together,  and  included  in  the  Appropriation  Bill  in 
a  bulk  sura,  to  the  credit  of  the  naval  service  generally. 
This  practice  was  justified  by  the  presumed  impossibility 
of  estimating  beforehand,  with  any  certainty,  the  probable 
sum  required  for  each  service.  So  long  as  it  continued, 
the  whole  of  the  naval  money,  except  that  voted  to  defray 
the  navy  debt,  could  be  legally  appUed  to  any  one  service; 
subject,  of  course,  to  future  enquiry  by  the  House  of 
Commons,  as  to  the  expediency  of  such  an  appropriation. 

The  appropriation  audit  cured  this  evil ;  and,  in  spite 
of  some  defects  of  detail,  it  has  worked  well.  In  1846 
a  new  Act  was  passed  (the  9  &  lO  Vict.  c.  92),  which  Extended 
extended  the  operation  of  the  audit  to  the  accounts  of  l^wimL. 
military  as  well  as  naval  expenditure.  This  Act  also  esta- 
blishes the  principles  which  shall  govern  the  Board  of 
Audit  in  applying  the  appropriation  check  to  such  other 
departments  as  may,  from  time  to  time,  be  brought  within 
its  operation,  by  direction  of  Parliament.* 

The  eifficiency  of  the  new  scheme  of  audit  was  further 
secured  by  the  government  not  merely  taking  the  votes 
for  the  distinct  and  separate  naval  services  for  which  they 
were  granted  in  committee  of  supply,  but  also  restricting 
the  application  of  the  grants  to  pajrments  actually  made 
on  behalf  of  the  particular  service  within  the  period  of 
the  financial  year.** 

It  should  be  observed,  however,  that  the  appropriation 
audit  was  not  intended  to  limit  the  discretion  of  the 
responsible  departments  of  state  entrusted  with  naval  or 
military  expenditures,  so  as  to  prevent  them  from  deviating 


•  For    fuU    particulars    of    this    Evid.  227. 

change,  see  Rep.   Com.  Pub.   Ac-        ^  See  ante,  p.  570  j  and  see  Rep. 
counts,  1862,  Evid.  pp.  1-4,.  &c.  Com.  Pub.  Accounts,  1866,  p.  120. 

•  Rep.  Com.  Pub.  Accounts,  1865, 

rp  2 
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from  the  directions  of  the  Appropriation  Act  in  cases  of 

necessity,  but  merely  to  secure  such  a  revision  of  their 

accounts,  by  an  independent  authority,  as  would  suffice  to 

detect  any  departure  firom  the  particular  application  of 

the  votes  which  had  received  the  sanction  of  Parliament.*' 

Power        Both  the  Admiralty  and  the  War  Departments  still  retain 

^1^1^.    *tG  power  of  making  use  of  the  surplus  of  one  vote  to 

meet  any  deficiency  in  another,  provided  the  aggregate 

grant  for  naval  or  military  services  is  not  exceeded.    This 

power,  as  we  have  already  stated,*  is  exercised  with  the 

knowledge  and  consent  of  the  Treasury. 

Further         ^  1851,  by  the  Act  14  &  15  Vict.  c.  42,  the  appropria- 

oxtension    tioii  audit  was  directed  to  be  applied  to  th^  newly-created 

appropru-  departments  of  the  Board  of  Woods  and  the  Board  of 

tion  audit.  Public  Works. 

In  1856,the  Committee  on  Public  Moneys  was  appointed. 
They  sat  for  two  sessions ;  and  their  report,  in  1857,  '  has 
formed  the  text  of  all  that  has  been  subsequently  said  or 
written  on  the  subject  of  the  appropriation  audit'  They 
recommended  that  it  should  be  applied  to  the  *  accounts 
of  income  and  expenditure  kept  at  the  Treasury,  to  the 
accounts  of  the  revenue  departments,  and  to  the  various 
accounts  comprising  the  expenditure  of  the  votes  for  civil 
services,  including  civil  contingencies.'  *  The  government, 
by  Treasury  minutes  dated  February  15  and  December  23, 
1858,  agreed  to  the  principle  of  this  recommendation,  but 
pointed  out  certain  practical  difficulties  in  the  way  of  its 
immediate  adoption.' 

In  1860,  by  the  Act  24  &  25  Vict.  c.  93,  the  appropria- 
tion audit  was  extended  to  the  expenditure  of  the  cus- 
toms, the  inland  revenue,  and  the  post-office  departments ; 


"  Rep.  Com.  Pub.  Moneys,  1867,  pp.  115-148. 

p.  6.     The  nature,  scope,  and  mode  ^  Ante,  p.  566. 

of  applying  the  appropriation  audit  •  Report,  1857,  p.  6. 

are  described  in  the  Rep.  Com.  Pub.  '  Commons  Papers,   1867-8,  vol. 

Accounts,  1862,  Evid.pp^  34-41.  See  xxxiv.   p.    382  j    1860,   vol.  xxxix. 

further,  on  this  subject,  Rep.  of  Com-  pt.  i.  p.  l75. 
mi t tee  in  1865,  p.  17,  &c.  and  App. 
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and  in  1861  (pursuant  to  the  report  of  the  Committee  on 
Public  Accounts  of  that  year),  to  payments  out  of  the  civil 
contingencies  fund.  It  only  remained  that  it  should  be 
applied  to  the  miscellaneous  civil  service  expenditure;  and, 
although  this  extension  has  been  repeatedly  urged  upon 
the  government  by  the  Committee  on  Pubhc  Accounts,* 
the  imdertaking  was  found  to  be  attended  with  so  many 
difficulties,  that,  until  the  present  year  (1866),  no  provision 
has  been  made  for  giving  effect  thereto. 

In  a  memorandum  submitted   to  the  Committee  on  Projects 
Public  Accounts  in  1865,  by  Mr.  Macaulay,  the  Secretary  f^tt  t!?"* 
of  the  Board  of  Audit,  three  distinct  proposals  for  accom-  all  the 
plishing  this  desirable  object,  which  have  emanated  from  semces. 
very  high  authority,  are  discussed ;  but  each  of  them  are 
shown  to  be  open  to  serious  objections.     Another  plan, 
which  he  considers  to  be  free  from  defect,  is  suggested  by 
Mr.  Macaulay  himself.     A  brief  notice  of  these  different 
schemes  may  not  be  unprofitable. 

The  first  proposal  was  that  made  by  the  Committee  on 
Public  Moneys,  in  1857,  to  the  effect  that  the  appropria- 
tion check  should  be  applied,  day  by  day,  to  the  accounts 
of  civil  service  expenditure,  by  means  of  audit-office  clerks, 
stationed  in  the  pay-office.  This  plan  Mr.  Macaulay  shows 
to  be  quite  impracticable.^ 

The  second  proposal  emanated  from  the  Treasury,  and 
is  explained  in  a  Treasury  minute  which  was  laid  before 
Parhament  in  February  1858  (Pari.  Paper,  No.  94).  This 
minute  sets  forth  the  peculiar  difficulties  attending  an  ap- 
plication of  the  appropriation  audit  to  the  civil  service 
accounts,  over  that  of  other  branches  of  the  public  ex- 
penditure, and  proceeds  to  suggest — 1.  That  an  annual 
account  of  the  sums  voted,  and  the  expenditure  incurred 
in  the  financial  year,  under  each  miscellaneous  civil  service 
vote,  and  of  the  balances  remaining  on  hand,  shall  be 


»  See  Report  of  1882,  p.  iii.  and        "»  Rep.  Com.  Pub.  Accounts,  1806, 
App.  p.  2  J  Report  of  1804,  App.;No8.    App.  pp.  120-123. 
3  and  4. 
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prepared  in  the  finance  department  of  the  Treasury. 
2.  That  this  account  shall  be  transmitted  to  the  commis- 
sioners of  audit  for  their  examination  and  report.  3.  That 
said  account,  with  the  auditors'  report  thereon,  shall  be 
laid  before  Parliament.  But  there  are  serious  defects  in 
this  scheme.  Although  the  Treasury  is  the  ultimate  source 
of  authority  for  all  public  expenditure,  the  cases  wherein 
votes  are  chained  with  expenditure  under  the  direct  orders 
of  the  Treasury  are  very  few.  And  it  is  obvious  that  the 
department  which  undertakes  to  lay  before  Parliament 
the  appropriation  account  of  a  vote  should  be  in  a  posi- 
tion to  certify,  of  its  own  knowledge,  that  the  account  is 
accurate,  and  that  the  expenditure  recorded  in  it  is  pro- 
perly chargeable  to  the  vote.  The  Treasury  have  admitted 
the  insufficiency  of  this  scheme  by  withdrawing  it. 

In  lieu  thereof  a  third  proposal  has  been  made  by  the 
Treasury,  that  a  consolidated  account  of  the  appropriation 
of  all  the  miscellaneous  votes  should  be  prepared  by 
the  commissioners  of  audit,  for  submission  to  Parliament, 
after  the  several  accounts  of  expenditure  had  been  ex- 
amined by  the  board  in  detail.  This  proposal  is  open 
to  the  obvious  objection  that  it  requires  the  audit  office 
to  examine  and  audit  an  account  which  had  been  prepared 
by  themselves.  In  such  a  case  the  several  departments 
concerned  would  be  entitled,  not  only  to  question  the 
fairness  and  accuracy  of  the  accounts,  but  to  reject  them 
altogether.  The  existing  relations  between  the  Board  of 
Audit  and  the  executive  departments  would  thereby  be 
entirely  inverted,  for  while  the  former  would  cease  to  be 
appropriation  auditors,  and  would  become  the  accountants 
general  of  the  civil  service,  the  latter  would  appear  before 
the  House  of  Commons,  by  their  representatives,  not  as 
the  responsible  accountants  for  the  money  entrusted  to 
their  management,  but  as  auditors,  or,  at  all  events,  as 
critics  of  accounts  prepared  for  them  by  the  Board  of  Audit.* 


•  Rep.  Cum.  Tub,  Accounta,  1865,  App.  pp.  123-127. 
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The  defects  in  the  foregoing  schemes  are  all  distinctly  Defects  in 
traced  by  Mr.  Macaulay  to  the  neglect  of  the  essential  p^^tefop 
principle,  that  those  who  accept  the  management  of  trust  ^if^^ 
money  are  the  proper  persons  to  account  for  it.     The  pnation 
trustees,  in  the  present  instance,  are  the  several  depart-  aiuhJ*^ 
ments  who  are  called  upon  by  the  Treasury  to  administer  ^°^ 
the  sums  granted  by  Parhament  for  particular  services. 
These  departments  must  be  severally  held  responsible  for 
seeing  that  the  vote  they  administer  is  spent  in  accordance 
with  the  intentions  of  Parhament.      The  only  reasons 
which  have  yet  been  urged  to  exempt  the  departments 
from  this  responsibihty  are  derived  from  the  existence  in 
the  civil  service  of  certain  anomalous  practices,  which  are 
themselves  highly  objectionable.     These  practices  should 
be  abolished.^ 

It  should  also  be  remembered  that  the  Board  of  Audit 
is  merely  a  board  of  verification,  not  of  control.  Its 
proper  function  is  to  insure  truth  and  accuracy  in  the 
public  expenditure.  It  should  never  be  required  to 
advise,  control,  or  remonstrate  with,  any  executive  de- 
partment in  regard  to  expenditure.  Its  business  is 
simply  to  report  to  Parhament  every  infraction  of  the  law 
relating  to  the  appropriation  of  pubhc  money ;  leaving  it 
to  the  departments  concerned  to  give  such"  explanations 
as  may  be  necessary,  to  the  Committee  on  Pubhc  Accounts, 
to  investigate  and  report  their  opinions  on  the  financial 
transactions  of  the  government,  and  to  the  House  of 
Commons  to  determine  thereupon.*" 

The  scheme  which  Mr.  Macaulay  himself  suggests  for  Another 
the  due  application  of  the  appropriation  audit  to  all  the  suggeeted. 
parhamentary  grants,  is  based  upon  the  principle  above 
contended  for,  that  every  parliamentary  vote  should  be 
placed  by  the  Treasury  under  the  immediate  superinten- 
dence and  control  of  some  one  responsible  officer  or 
department  known  to  the  House  of  Commons,  and  held 

J  Rep.  Com.  Pub.  Accounts,  18(35,  App.  pp.  128, 120. 
»  iW&.  pp.  130,  131. 
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responsible  for  the  proper  application  thereof;  that  regu- 
lar *  appropriation  accounts '  should  be  annually  prepared 
by  each  department  for  submission  to   the  House  of 
Commons,  which  accounts   should  be  rendered  to  the 
Board  of  Audit   to   be  examined   and  reported  upon ; 
that  the  board  should  report  to  the  House  every  case  in 
which  it  may  appear  to  them   that  a  vote  has  been 
exceeded,  or  a  sum  charged  against  a  vote  which  is  not 
supported  by  proof  of  payment,  or  wherein  a  payment 
charged  did  not  take  place  within  the   period  of  the 
account,  or  cannot  be  charged  against  a  particular  vote 
consistently  with  the  requirements  of  Parliament* 
CkoMs  in       At  length,  in  1866,  by  the  Act  to  which  our  attention 
1866  on      has  been  already  directed,  for  the  reorganisation  of  the 
•uWect       exchequer  and   audit   departments,  provision  has  been 
made  for  the  accomplishment  of  this  important  reform. 
In  the  clauses  of  this  Act  which  relate  to  the  audit  of 
accounts  all  existing  enactments  for  the  appUcation  of  the 
appropriation  audit  to  the  several  branches  of  the  public 
expenditure  to  which  it  had  been  previously  applied  are 
consolidated.     No  alteration  is  made  in  the  practice  in 
regard  to   the  army  and  navy  accounts.     But  the  Act 
proceeds  to  provide  for  the  extension  of  the  appropriation 
audit  to   the   whole   of    the   grants  for  civil  services, 
including   every  item    that   is   voted  in  committee   of 
supply. "" 
Opinion  of      The  prccisc  mode  in  which  the  foregoing  provisions 
rom^of    ^r^  ^  b®  carried  out  has  not  yet  been  communicated  to 
Public       Parliament.      The  Exchequer   and  Audit  Departments 
thewon.      Bill,  howcvcr,  was  referred  to  the  Committee  on  Public 
Accounts,  who,  after  a  thorough  scrutiny  of  its  details, 
reported  it  to  the  House,  with  some  amendments,  but 
with   a   decided  approval  of  its   general  purport     In 
evidence  before  this   committee,  the  Chairman  of  the 

^  Full  details  of  this  scheme  are  counts,  1865,  App.  pp.  181-139. 

given  by  Mr.  Macaulay,  in  a  series  *  Act  29  &  30  Vict.  c  89,  sees, 

of  proposed  regulations,  with  expla-  22-82. 
hatory  notes.     Rep.  Com.  Pub.  Ac- 
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Board  of  Audit,  and  Mr.  Macaulay,  the  secretary,  agreed 
in  the  opinion  that  the  Bill  embraced  the  leading  princi- 
ples in  regard  to  audit  for  which  the  audit-office  had  been 
long  contending ;  namely — 1.  That  the  department  which 
is  entrusted  with  the  administration  of  a  vote  shall  be 
responsible  for  the  preparation  of  the  appropriation  ac- 
count thereof;  that  is  to  say,  an  account  showing  how 
the  trust  which  has  devolved  upon  the  department  has 
been  discharged."  2.  That  the  department  which  shall 
be  entrusted  with  the  administration  of  each  vote  shall 
be  appointed  by  the  Treasury.  3.  That  the  auditors 
shall  be  responsible  to  ParUament  only.'  It  is  further  New 
provided  by  the  23rd  clause  of  the  said  Act,  that  the  ^^F' 
Treasury  shall  prepare  a  plan  of  account-books  and  ^^^^^^^ 
accounts  adapted  to  the  requirements  of  each  branch  of 
the  public  service,  and  which  shall  exhibit  in  a  convenient 
form  the  whole  of  the  receipts  and  payments,  &c.,  on 
behalf  of  the  same,  with  a  view  to  the  appropriation 
audit  thereof.  By  a  Treasury  minute,  dated  June  22, 
1866,  a  departmental  committee  has  been  nominated  to 
devise  the  plan  of  these  books  and  accounts,  which,  when 
finally  agreed  upon,  will  be  adopted  under  the  sanction  of 
an  order  in  councU.' 

It  is  undoubtedly  of  the  first  importance  that   the  Antid- 
appropriation  audit  should  be  extended  to  every  branch  Stages' 
of    the  public   expenditure,  inasmuch  as  the  financial  ^e^efro™* 
accounts  which  are  annually  presented  to  Parliament  do 
not  as  yet  exhibit  the  precise  relation  between  the  grants 
and  the  expenditure  for  each   particular  service;    and 


^  This  will  necessitate  a  re-casting  classification  of  the  estimates.    See 

of  the  estimates,  so  that  it  may  appear  ante,  481. 

upon  the  face  of  the  vote  what  depart-  •  Rep.  Com.  Puh.  Accts.  (Exch. 

ment  is  responsihle  for  its  adminis-  and  Audit  Bill),  1866,  Evid.    181- 

tration.     Rep.    Com.    Pub.    Accts.  192,  909-813.    For  a  discussion  of 

(Exch.  and  Audit  BiU),  1866,  Evid.  certain  points  of  difficulty  in  the  ap 

193, 194,  207.     Arrangements  have  plication  of  these  principles,  see  Ibid. 

alieadj  been  made  by  the  Treasury,  195-211. 

with  the  approval  of  the  Committee  '  For  a  copy  of  this  minute,  see 

of  Public  Accounts,  for  this  new  Commons  Papers,  1866,  No.  863. 
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Parliament  has  no  means  of  comparing  the  expenditure 
actually  incurred  with  any  vote  to  which  the  appropria- 
tion audit  has  not  been  applied. 

Under  the  new  system  of  taking  the  votes  for  those 

issues  only  which  will  come  in  course  of  payment  during 

the    year,   the  appropriation    audit  is  more  especially 

valuable.     Without  it,  the  departments  having  no  direct 

interest  in  looking  after  their  unexpended  balances,  such 

balances,  instead  of  being  surrendered  to  the  Exchequer, 

could  easily  be  applied,  by  direction  of  the  Treasury,  to 

some  service  not  authorised  by  Parliament ;  and  it  being 

no  one's  business  to  call  attention  to  the  irregularity,  it 

might  escape  notice.** 

Manner  of       The  appropriation  audit  is  conducted  exclusively  by 

conducting  jjje  commissiouers  of  audit,  acting  in  concert  with  an 

priation   .  officer  from  the  accountant's  branch  of  the  department 

*^^i^        whose  accounts  are  under  examination.     Every  account 

is  examined  by  the  commissioners,  on  behalf  of  the  House 

of  Commons,  in  accordance  with  the  rules  prescribed  by 

the  Exchequer  and  Audit  Act  of  1866. 

The  object  of  this  audit,  and  its  precise  difference  from 
a  mere  administrative  audit,  have  been  thus  explained. 
thereby  The  appropriation  audit  is  intended  to  ascertain  what 
obtained,  payments  are  properly  chargeable  to  a  particular  parha- 
mentary  vote.  It  accordingly  determines — 1.  Whether 
the  expenditure  incurred  is  verified  by  regular  vouchers. 
2.  Whether  it  has  been  sanctioned  by  the  proper  depart- 
mental authority.  3.  Whether  it  has  been  distinctly 
authorised  by  Parliament.  The  administrative  audit  is 
confined  to  the  two  first  enquiries,  but  the  appropriation 
audit  determines  aU  three.""  Accordingly,  whenever  any 
particular  accounts  are  directed  by  the  Treasury  to  be 
subjected  to  the  appropriation  audit,  the  mere  adminis- 
trative  audit   to  which  such  accounts  may  have  been 


«  Rep.  Com.  Pub.   Accts.    1865,        '  Ibid,  Evid.  262,  App.  pp.  142- 
Evid.  45-67,  252-257.  147. 
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previously  subjected  is  necessarily  merged  in  the  larger 
enquiry." 

When  the  accounts  for  the  past  jfinancial  year  to  which  Reported 
the  appropriation  audit  is  applied  have  been  duly  ex-  Hous^eof 
amined,  the  commissioners  are  required  to  embody  the  Commons. 
result  of  such  examination  in  reports  for  the  information 
of  the  House  of  Commons.    Their  report  is  sent,  first  of 
all,  to  the  Treasury,  in  order  that  that  department  may 
interpose  its  authority  to  rectify  any  irregularity  pointed 
out  therein ;  and  also  that  the  Treasury,  in  transmitting 
the  report  of  the  auditors  to  the  House  of  Commons,  may 
accompany  it  with  any  observations  they  may  think  fit  to 
make  upon  it.*     It  is  the  duty  of  the  commissioners  to 
direct  the  attention  of  Parliament,  in  their  reports,  to 
every  departure  from  the  provisions  of  the  Appropriation 
Act.     These  reports  should  make  mention  not  merely  of 
any  cases  of  positive   irregularity  on  the  part  of  any 
department  of  the  state  in  the  expenditure  of  pubUc 
money  placed  in  their  hands  for  particular  purposes,  but 
also  of  any  cases  wherein,   with   the  sanction  of  the 
Treasury,  surpluses  of  certain  votes  had  been   used  to 
defray  the  deficiencies .  of  other  votes,  in  conformity  with 
the  provisions  in  the  recent  Appropriation  Acts,  permit- 
ting the   Treasury  to   authorise  such   an   arrangement 
*  temporarily,'  and  subject  to  the  future  approbation  of  wiio 
Parliament."*    And  it  is  here  that  the  appropriation  check  Jn^y 
ceases  to  be  operative,  and.  that  the  interference  of  the  ^®^®™,i'*® 
House  of  Commons  becomes  indispensable  if  it  be  intended  reporta; 
to  make  the  control  of  Parliament  over  the  public  expen- 
diture paramount  and  efiectual. 

Thus  far  it  has  been  remarked  that  in  no  one  instance 
has  the  House  of  Commons  decided  what  should  be  done 
in  respect  to  any  irregularity  which  has  been  pointed  out 
by  the  Board  of  Audit.^    Where  questions  have  occun-ed 

•  Rep.  Com.  Pub.  Accounts,  1865,        ■  See  ante,  p.  668. 

Evid.  24,  235,  &c  '  Rep.  Com.  Pub.  Accounts,  1866, 

*  Ihid.  (Exch.  and  Audit  Bai),    Evid.  270. 
1866,  Evid.  214-228. 
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between  the  Treasury  and  other  departments  r^arding 

the  surrender  of  unexpended  balances,  the  adjustment 

ultimately  directed  to  be  made  by  the  Treasury  has  been 

tacitly  accepted  by  Parliament,  notwithstanding  that  the 

Board  of  Audit  have  pointed  out  that  it  fell  very  far  short 

of  what  should  have  been  made.     And  even  when  it  has 

been  necessary  to  take  a  vote  of  the  House  of  Commons 

to  confirm  a  grant  which  had  been  temporarily  made  by 

the  Treasury  of  surpluses  to  meet  deficiencies  in  certain 

cases,  the  departments  concerned  or  the  Treasury  have 

come  before  the  House  and  made  their  own  statement  of 

the  case,  and  the  House  has  always  adopted  the  account 

without  a  word/  In  feet,  '  no  Appropriation  Act  has  ever 

been  adjusted  under  parUamentary  impulse  in  any  way, 

and  it  is  there  that  the  appropriation  check  is  really 

defective/  * 

Direct  It  may  be  questioned,  however,  whether  it  is  either 

ferewM)  of    necessary  or  expedient  for  Parliament  to  interfere,  in  a 

Pariiar       formal  and  direct  manner,  with  the  responsible  depart- 

finaDdai     mcuts  entrusted  with   the   management   of  the   public 

^nlcw-     expenditure.      The   increasing  pubhcity  which  is   now 

eapy.  given  to  all  the  transactions  of  government,  especially 

where  the  outlay  of  public  money  is  concerned,  and  the 

good  understanding  which  happily  prevails  between  the 

Treasury  and  the  House  of  Commons  upon  financial 

matters,  have  hitherto  rendered  it  unnecessary  for  Parha- 

ment  to  do  more  than  call  the  attention  of  Government 

to  any  irr^ular  or  objectionable  practice,  in   order  to 

insure  its  being  remedied  with  the  least  possible  delay. 

Control      And  this  brings  us  to  the  mention  of  the  crowning  act 

by*^^8    whereby  the  House  of  Commons  has  been  enabled  to 

^^f^       exercise  a  constitutional  control  over  the  public  expendi- 

Accoimts     ture,  without  infringing  upon  the  functions  of  responsible 

mittee.       ministers ;  that  is  to  say,  through  the  instrumentaUty  of 


^  Rep.  Com.  Pub.  Accounts,  1865,    140.    And  see  Lord  Robert  Mon- 
Evid.  79-140,  272-288.  ta^'s  speech,  Hans.  Deb.  voL  dxxx. 

'  Ibid.  Evid.  of  Mr.    Macaulaj,    p.  292. 
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a  standing  committee  of  its  own  members.  In  the  year  origin  of 
1845,  as  we  have  already  seen,  a  departmental  committee  mitt^T^" 
of  the  Treasury  reported  their  opinion  that  efficient  control 
over  the  public  expenditure  could  only  be  secured  by  the 
examination  of  the  audited  accounts  by  a  committee  of 
the  House  of  Commons/  But  this  recommendation  was 
not  carried  out ;  and  the  country  is  mainly  indebted  for 
the  introduction  of  this  important  feature  into  the  political 
system  of  England  to  the  timely  counsels  of  the  Committee 
on  Public  Moneys,  who,  in  their  report  in  1857,  advised 
that  the  principle  of  the  concurrent  audit,  or  appropriation 
check,  should  be  extended  to  all  accounts  of  public  income 
and  expenditure  to  which  it  had  not  yet  been  apphed ; 
that  the  whole  of  the  public  accounts  finally  audited  should 
be  presented  to  ParUament  before  the  close  of  the  year 
succeeding  that  to  which  they  relate;  and  that  these 
audited  accounts  should  be  annually  submitted  to  the 
revision  of  a  committee  of  the  House  of  Commons.* 

We  have  now,  therefore,  to  consider  the  origin  and 
fiinctions  of  the  last  tribunal  by  means  of  which  Parlia- 
ment, and  more  especially  the  House  of  Commons,  is 
enabled  to  exercise  its  constitutional  control  over  the 
public  expenditure  with  vigilance  and  success,  viz.: — 

4.  The  Standing  Committee  on  Public  Accounts, 
With  a  view  to  obtain  the  co-operation  of  the  House  of 


y  See  ante^  p.  560.  them  into  effect  Ibid,  p.  8.   Treasury 

"  Ilep.  Com.  on  Pub.  Moneys,  p.  minutes  were  issued  on  February  15 

6.  In  taking  leave  of  this  committee,  and  December  23,  1868,  reviewing 

£rom  whose  report  so  much  valuable  the  several  recommendations  of  the 

information  has  been  drawn  to  eluci-  committee,  and  annouBcin||^  the  in- 

date  this  branch  of  our  subject,  it  tentions    of  government  m   regard 

may  be  observed  that  they  submitted  to    the    same.      Commons   Papers, 

to  the  House  recommendations  on  1867-8,  voL  xxziv.  p.  377 :   1860, 

several  points  of  detail,  which  have  vol.  xxxiz.  pt  L  p.  173.     See  also 

not  been  noticed  in  these  pa^es,  but  later  intimations  of  the  intentions  of 

which  they  commended  to  the  con-  government  on  this  subject  in  Hans, 

tinned  attention  of  Parliament  and  of  JDeb.  vol.  clxi.  pp.  1309-1331 ;  voL 

the  executive  government,  until   it  clxv.  p.  1026. 
might  be  found  practicable  to  carry 
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Commons  in  the  important  task  of  economical  retrench- 
ment and  reform,  it  had  been  long  the  practice  for  the 
government  from  time  to  time  to  call  upon  the  House 
Fiiuuice  to  appoint  what  were  termed  finance  committees,  with 
mUtieB.  authority  to  enquire  into  the  revenue  and  expenditure  of 
the  country  in  every  branch  of  the  public  service.  The 
first  instance  of  the  appointment  of  such  a  committee  was 
during  the  administration  of  Mr.  Ktt,  in  1786.  From 
this  date,  similar  committees,  composed  of  men  selected 
for  their  talents  and  knowledge  of  finance,  without  dis- 
tinction of  party,  but  including  some  members  of  the 
existing  ministry,*  were  appointed  about  once  in  every 
ten  years,  until  1828,  when  twenty  years — to  1848 — 
elapsed  without  the  nomination  of  such  a  committee,  if 
we  except  one  in  1834,  which  was  confined  to  colonial 
military  expenditure.**  On  February  22,  1848,  on  motion 
of  the  Chancellor  of  the  Exchequer,  two  select  committees 
were  appointed,  one  on  military  expenditure,  and  the 
other  lo  enquire  into  the  expenditm-e  for  miscellaneous 
services. 

Such  committees,  though  not  professedly  secret,  being 
intended  to  receive  information  from  government  which 
it  would  not  be  expedient  to  divulge  to  members 
generally,  have  been  usually  empowered  to  conduct  their 
enquiries  in  secret,  and  to  exclude  from  publicity  any 
evidence  which  it  might  be  important  to  abstain  from 
disclosing.""  And,  in  consenting  to  the  appointment  of 
these  committees,  the  government  have  been  careful  to 
stipulate  that  their  enquiries  should  be  restricted  within 

•  Mirror  of   ParL  1828,  pp.  199,  of  the  country.    Wlien  Sir  R  Peel 

203.  was  requested,  in  1835,  to  consent  to 

^  Hans.  Deb.  voL  xcvi.  pp.   091,  the  appointment  of  a  finance  com- 

1066.     A  committee  on  a  portion  of  mittee,  he  replied  that,  while  he  did 

the  public  expenditure  was  obtained  not  object  to  such  committees,  '  he 

in  1778,  on  motion  of  a  private  mem-  was  certainly  of  opinion  that  they 

ber.    Pari.  Hist.   vol.  xix.  p.  972.  ought    not    to    be   too    frequently 

See  also,  in  8  Hats.  p.  187,  notice  of  appointed.'     Mirror  of  ParL  1836, 

a  similar  committee  in  1670.    But  p.  362. 

these  were  partial  in  their  operation,  *  Peel,  in    Hans.  Deb.  vol.  xcvL 

and  did  not  review  the  entire  finances  pp.  1007,  1063. 
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constitutional  limits,   and  that,  while    reporting    their  Beneficial 
opinions  in  regard  to  retrenchments  in  the  public  ex-  \,mn 
penditure  and  economical  reforms,  they  must  not  encroach  F^|J^ 
on  the  functions  of  the  executive  government,  who  are 
alone  responsible  for  deciding  as  to  the  number  of  men 
required  for  the  army  or  navy,  or  any  other  branch  of 
the  public  service,  in  order  to  maintain  due  eflSciency 
therein.* 

On  February  2,  1860,  a  motion  was  carried  in  the 
House  of  Commons  against  the  government,  *  that  it  would 
be  desirable  to  appoint,  every  year,  a  select  committee  to 
enquire  into  the  miscellaneous  civil  service  expenditure  of 
the  preceding  year ;  into  the  payments  made  out  of  the 
Consohdated  Fund ;  and  into  those  on  account  of  the 
woods,  forests,  and  land  revenues.'  But,  doubtless  through 
the  influence  of  government,  no  such  committee  was 
nominated.  Nevertheless,  on  March  29  following,  the 
government  consented  to  the  appointment  of  a  committee 
whose  powers  should  be  limited  to  an  enquiry  into  '  the 
expenditure  for  miscellaneous  services,  and  to  report 
whether  any  reduction  could  be  eflected  therein.'  This 
committee  made  a  report  on  July  25,  strongly  recom- 
mending that  they  should  be  re-appointed  in  the  next 
session.  On  February  21,  1861,  enquiry  was  made  of 
ministers  in  the  House  of  Commons  whether  they  had 
taken  any  steps  to  give  eflect  to  the  recommendations  of 
the  Committee  on  Public  Moneys  of  1857,  that  the  prin- 
ciple of  audit  should  be  appUed  to   the  miscellaneous  ^       ^  ^ 

-I.  -    ,  *^\  1  IT  X     Consent  of 

expenditure,  and  that  a  committee  on  the  public  accounts  goyem- 
should  be  annually  appointed,  &c.     In  reply,  the  Chan-  ^^\^. 
cellor  of  the  Exchequer  stated  that  the  government  were  ment  of  a 
willing  to  accede  to  the  appointment  of  a  committee  to  SSjounta 
review  the  audited  accounts  from  year  to  year,  but  that  «>™™i^e«- 
for  the  present  year  the  army  and  navy  expenditure  alone 
could  be  subjected  to  such  scrutiny,  as  the  miscellaneous 


*  Peel,  in  Hans.  Deb.  voL  xcvL  p.  1073 ;  and  vol.  cL  p.  713. 
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expenditure  had  not  as  yet  been  brought  under  the  syetem 
Com-         of  audit.     On  April  9   following,  upon  motion   of  the 
wjp^ud  ^  Chancellor  of  the  Exchequer,  a  select  committee  was  ap- 
in  1861.      pointed  for  the  examination,  from  year  to  year,  of  the 
audited   accounts  of  the  pubhc  expenditure ;    and   the 
Chancellor  intimated  his  intention  of  moving  that  the 
appointment  of  such  a  committee  should  be  a  standing 
order.*     On  March  31,  1862,  this  promise  was  fulfilled  by 
the  appointment  of  a  standing  committee,  styled  *The 
Committee  of  Public  Accounts,'  for  the  examination  of 
.     the  accounts,  showing  the   appropriation   of  the   sums 
granted  by  Parliament  to  meet  the  public  expenditure,  to 
consist  of  nine  members,  who  shall  be  nominated  at  the 
commencement  of  every  session,  of  whom  five  shall  be  a 
quorum.     On  April  3  this  was  made  a  standing  order. 
Use  of  this       This  committee  has  been  characterised  by  Mr.  Gladstone 
committee.  ^  t  ^^  institution  wcU  fouuded  on  the  principles  of  par- 
liamentary government,'  it  being  intended  *to^ive  com- 
pleteness to  our  system  of  parliamentary  control  over  the 
pubhc   moneys;''    and   as   affording  to   the   House  of 
Commons,  through  its  investigations,  '  the  best  security 
for  the  due,  speedy,  and  effectual  examining  and  render- 
ing of  the  public  accounts."    An  excellent  understanding 
prevails  between  the  government  and  this  committee  ;  and 
its  proceedings  have  been  invariably  characterised  by 
moderation  and  impartiaUty.     The  secretary  of  the  Trea- 
sury is  always  a  member  of  the  committee,  and  reports  to 
it  officially  every  session  the  steps  which  have  been  taken 
during  the  past  year  to  give  effect  to  its  recommendations. 
K  any  particular  recommendation  proves  impracticable  or 


*  Hans.  Deb.  yol.  clxii  pp.  818,  committee  of  the  House  of  Commona 

773  J  vol.  clxv.  p.  1027.  in  1797,  and  afterwaxds  simplified  by 

'  Ibid.  ToL  clxxTii.  p.  456 ;  Second  another   committee    in   1822.  "  The 

Hep.  Com.  Pub.  Accounts,  1863,  p.  21.  foim  then  adopted,  with  some  altera- 

<  Hans.  Deb.  toL  cIxy.   p.  1351.  tions  and  additions,  is  still  adhered 

Theforminwhich  the  public  accounts  to. — Balfour,   on  the  Budgets  and 

are  now  prepared  for  presentation  to  Accounts  of  England  and  France,  in 

Parliament  was  first  arranged  bj  a  Statistical  Jatimal,  vol.  xxix.  p.  344. 
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inexpedient,  reasons  are  given  why  it  has  not  been  carried 
out. 

Great  care  is  taken  in  the  choice  of  members  to  ^com-  selection 
pose  this  important  committee.  It  was  at  first  proposed  ^^j.^"^®'"" 
that  it  should  be  chosen  by  the  Committee  of  Selection  ; 
but  they  declined  to  undertake  the  duty,  and  the  com- 
mittee is  now  nominated  by  government,  in  concert  with 
such  members  of  the  House  as  are  of  the  greatest  weight 
and  authority  upon  financial  questions.*"  This  is  in  con- 
formity with  the  practice  which  formerly  prevailed  in  the 
appointment  of  finance  committees.*  The  same  gentle- 
men are  re-appointed  every  session ;  and  hitherto  the 
government  have  successfully  resisted  all  attempts  to  alter 
the  composition  of  the  committee.^ 

The  Committee  on  Public  Accounts  in  1861  made  five  Reports  of 
reports,  containing  various  recommendations,  some  of  mTtteeTn 
them  in  furtherance  of  the  conclusions  of  the  Committee  i^^i« 
on  Public  Moneys  in  1857,  and  all  designed  to  remedy 
existing  abuses,  and  to  make  the  control  of  Parliament 
over  the  public  finances  more  effectual.  They  specially 
recommended  the  extension  of  the  appropriation  audit  to 
all  accounts  of  public  expenditure,  and  improvements  in 
the  existing  system  of  audit.  Also,  that  votes  for  public 
works  should  be  taken  '  for  services  coming  in  course  of 
payment  during  the  year,'  instead  of '  for  the  services  of 
the  year.*  And  finally  the  adoption  of  measures  for  the 
proper  regulation  and  audit  of  the  Treasury  Chest  Fund, 
and  the  Civil  Contingencies  Fund.  The  Treasury  agreed 
to  all  these  suggestions,  and  two  Acts  were  passed  (the 
24  &  25  Vict.  cc.  93  and  127)  to  give  effect  to  the  same. 

The  Committee  on  Public  Accounts  was  re-appointed  its  reports 
in  1862,  pursuant  to  the  standing  order  above  mentioned.  ^^  ^^^^' 
Their  first  report  reviewed  the  recommendations  of  the 
previous  years,  and  pointed  out  the  extent  to  which  they 


^  Hans.  Deb.  toL  clxv.  p.  1360.  ^  Hans.  Deb.  vol.  clxvi.  pp.  330, 

•  Mirror  of  Pari.   1828,  pp.  199,    528;  voL  clxix.  p.  715. 
208. 

VOL.    I.  QQ 
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had  been  carried  out  by  the  government.  It  also  made 
known  to  the  House  an  important  decision  of  the  Trea- 
sury, that '  this  year  all  the  votes  for  the  civil  service  are 
being  taken  for  payments  within  the  year/  without  which 
no  wsatisfactory  appropriation  account  could  be  submitted 
to  Parhament.  The  second  report  concerned  the  question 
of  transfers  from  army  and  navy  surpluses,  which  has 
been  already  discussed  in  a  former  page  (ante,  p.  566). 
The  third  report  contained  suggestions  for  improvements 
in  regard  to  the  army  and  navy  estimates.  All  these 
recommendations  were  favourably  entertained  by  the 
government. 
itareportB  The  committce  was  reappointed  in  1863.  The  first 
in  1863.  report  recapitulated  the  action  taken  by  the  government 
upon  the  reports  of  previous  sessions.  The  second  (and 
final)  report  was  confined  to  an  examination  into  the 
proceedings  of  government  in  relation  to  the  vote  of 
credit  of  March  19, 1860,  to  defi*ay  the  expenses  of  the 
war  in  China.^ 
Its  report  ^  1864  the  committec  made  but  one  report  It 
in  1864.  treated  of  the  new  accounts  of  army  and  militia  expendi- 
ture, prepared  in  conformity  with  the  amended  Appro- 
priation Act,  whereby  the  ultimate  consent  of  Parliament 
was  required  to  transfers  of  surpluses  under  certain  votes 
to  defray  excesses  under  other  votes,  which  had  been 
temporarily  authorised  by  the  Treasury ;  and  pointed  out 
the  proper  mode  of  indicating  the  sanction  of  Parliament 
to  such  transactions.  It  discussed  the  expediency  of  im- 
proving the  practice  of  the  naval  and  military  depart- 
ments in  respect  of  debit  and  credit  accounts  concerning 
the  transactions  of  past  years.  It  directed  the  attention 
of  the  House  to  the  circumstances  attending  the  sale  of 
certain  lands  by  the  War  Office,  and  the  purchase  of  other 
lands  from  the  office  of  Woods  and  Forests ;  also,  to  tlie 
practice  of  the   army  department  in  purchasing  army 


*  See  ante,  p.  649. 
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supplies  for  the  Indian  and  Colonial  governments  out  of 
moneys  voted  for  similar  services  for  the  British  army ; 
and  recommended  that  in  future  the  strict  rule  of  Parlia- 
mentary appropriation,  applicable  to  such  cases,  should 
be  adhered  to.^ 

In  1865  the  committee  made  one  report  only.  It  its  report 
referred  to  certain  proposed  changes  in  the  arrangement  *"  ^^^^' 
of  the  navy  estimates,  of  which  they  expressed  a  general 
approval.  Also,  to  the  mode  of  accounting  for  fees 
received  in  certain  public  departments.  It  had  been 
stated  by  the  Chancellor  of  the  Exchequer  (Mr.  Gladstone), 
in  evidence  before  a  select  committee  of  the  House  of 
Lords,  upon  the  malversation  in  office  of  Mr.  Edmunds, 
Clerk  of  the  Patents,  that  *  the  present  state  of  the  law  is 
very  deficient  indeed  with  respect  to  the  miscellaneous 
heads  of  receipt,  relating  to  a  great  variety  of  ftinds  which 
come  into  the  hands  of  pubUc  officers.'  The  Lords'  com- 
mittee had  expressed  their  opinion  that  this  deficient 
state  of  the  law  should  not  be  allowed  to  continue,  as  it 
not  only  imperilled  the  custody  of  public  money,  but 
offered  to  various  persons  employed  in  the  public  service 
temptation  to  misconduct."*  Accordingly,  the  Committee 
•on  Pubhc  Accounts  directed  their  attention  to  this  subject, 
and  reported  their  opinion  that  the  system  of  account  in 
regard  to  these  receipts  was  not  satisfactory;  but  that 
they  desired  to  institute  further  inquiries  into  the  matter 
before  offering  any  general  recommendation  thereupon. 
Meanwhile,  they  commended  the  evidence  they  had 
taken  to  the  attention  of  government.''    The  minutes  of 


*  See  a  letter  from  the  Secretary  mons.  Hans.  Deb.  vol.  clxxix.  p.  637. 
of  the  Treasury,  stating  what  steps        ■  By  the  Public  Offices  Fees  Act, 

had  been  taken  by  the  Treasury  m  1806  (29  and  30  Vict  c.  76^,  it  is 

accordance  with  these  recommenda-  provided  that  the  Treasury  shall  be 

lions. — Kep.   Com.   Pub.    Accounts,  authorised  to  direct  that  from  and 

1805,  p.  149.  after  a  time  to  be  specified  by  public 

"  liep.  Sel.  Com.  on  Resignation  notice,  all  or  any  or  the  fees  payable 

of  Mr.  Edmunds,  Lords  Papers,  1805.  in  money  in  any  public  office,  shall 

And  see  Mr.  Gladstone's  remarks  on  be  collected  by  means  of  stamps,  to 

this  subject  in  the  House  of  Com-  be  issued  by  the  Commissioners  of 

Qq2 
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evidence  and  appendix  to  this  report  contain  much  in- 
formation—to which  attention  has  been  directed  in  the 
preceding  pages — respecting  the  origin,  nature,  and 
objects  of  the  appropriation  audit,  with  the  outline  of  a 
scheme  (prepared  by  the  Secretary  of  the  Board  of 
Audit)  for  carrying  into  effect  the  proposed  extension 
of  the  same  to  the  votes  for  miscellaneous  civil  services. 
iti»reporte  On  March  1, 1866,  the  Bill  to  consolidate  the  duties  of 
"*  the  exchequer  and  audit  depaitments,  to  regulate  the  re- 

ceipt, custody,  and  issue  of  pubhc  moneys,  and  to  provide 
for  the  audit  of  the  public  accounts,  was  referred  to  the 
consideration  of  this  committee.  On  March  15  the  com- 
mittee made  a  special  report  upon  this  Bill,  with  the 
evidence  taken  thereon.  They  had  agreed  to  the  Bill, 
with  some  amendments ;  and  they  recommended  that, 
in  the  event  of  its  becoming  law,  it  should  be  made 
a  standing  order  that  all  reports  from  the  exchequer  and 
audit  departments,  on  appropriation  and  consolidated 
fund  accounts,  and  Treasury  minutes  in  relation  to  appro- 
priation accounts,  should  be  referred  to  this  committee. 
On  August  4,  the  committee  made  a  short  general  report 
on  the  proposed  re-classification  of  the  estimates,  and  on 
certain  minor  matters  of  account. 
Attempt  to  The  Committee  on  Public  Accounts  is  of  immense  utility 
obtain  a     jj^  brfnoring  the  entire  revenue  and  expenditure  of  the 

committeo  no  i. 

to  revise  country  uudcr  the  control  of  the  House  of  Commons ;  in 
mat^^&c.  pointing  out  abuses  in  the  management  of  the  public 
finances;  and  in  suggesting  remedies.  The  cordial  co- 
operation of  the  government  with  this  committee  has 
materially  facilitated  its  labours,  and  enhanced  its  means 
of  usefulness.  Nevertheless,  there  are  some  who  are  still 
of  opinion  that  enough  has  not  been  done  to  establish  the 
supremacy  of  Parliament  in  financial  matters.  This  senti- 
ment found  expression  in  a  resolution  proposed  to  the 

Inland  Revenue.  The  money  re-  the  Consolidated  Fund;  end  annual 
ceived  for  such  stamps,  after  deduct-  accounts  thereof  to  be  laid  before 
iag  certain  charges^  to  be  carried  to    Parliament 
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House  of  Commons  on  March  11,  1862,  by  Lord 
Eobert  Montagu,  who  moved  for  the  annual  appointment 
of  a  select  conmiittee  to  revise  all  estimates  and  accounts 
presented  to  Parliament ;  to  consider  of  the  improvement 
and  extension  of  powers  of  the  Board  of  Audit ;  and  to 
determine  the  exact  period  of  the  financial  year  when  it 
would  be  desirable  that  the  annual  estimates  should  be 
presented  to  the  House  of  Commons,  with  a  view  to  their 
undergoing  examination  by  the  said  committee  previous 
to  the  action  of  the  Committee  of  Supply  thereupon.  The 
motion  was  opposed  by  the  government,  by  whom  it  was 
urged  that  the  several  committees  of  pubHc  moneys  and 
of  public  accounts  had  suggested  numerous  important 
reforms,  which  had  been  carried  out  by  the  government ; 
and  that  the  existence  of  the  last-named  committee 
afforded  the  surest  guarantee  for  the  speedy  and  effectual 
carrying  out  of  every  proposition  that  was  calculated  to 
secure  the  constitutional  rights  of  the  House  of  Commons 
as  the  guardian  of  the  public  purse.  After  a  short  debate, 
the  motion  was  negatived,  on  division,  by  a  large  majority. 
For  fiirther  particulars  on  this  subject,  see  ante,  p.  477. 

It  would  be  superfluous  to  follow  the  course  adopted 
in  treating  of  other  prerogatives,  and  to  supplement  this 
section  with  a  narrative  of  precedents  illustrative  of  the 
control  of  Parliament  over  the  public  expenditure,  inas- 
much as  the  principal  cases  of  this  description  have  been 
already  noticed  in  the  progress  of  our  inquiry,  and  may 
be  readily  referred  to  by  consulting  the  Index. 

The  remaining  branches  of  the  royal  prerogative,  which  Preroga- 
will  engage  our  attention  in  the  present  chapter,  are  those  rektion  to 
wherein  the  sovereign  represents  the  state  in  its  dealings  ^o^eign 

T)ow©rs» 

with  foreign  nations.  They  will  naturally  admit  of  the 
following  classification  : — 1.  The  right  of  declaring  war 
and  making  peace.  2.  Intercourse  with  foreign  powers. 
3.  The  right  of  making  treaties.  4.  Interference  in  the 
internal  concerns  of  foreign  nations.  Under  each  head  the 
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constitutional  limits  of  parliamentary  interference  with 
the  prerogative  in  question  will  be  briefly  stated. 

(1.)  The  Right  of  declaring  War  and  maJdng  Pea.ce, 

Eight  of         The  Constitution  has  vested  this  right  exclusively  in  the 
t^^anf     crown,  to  be  exercised  according  to  the  discretion  of  the 
n^^'^g       sovereign,  as  he  may  judge  the  honour  and  interests  of 
^^^^'        the  nation  to  require.     But  this,  hke  all  other  preroga- 
tives, must  be  exercised  by  the  advice  and  upon   the 
responsibihty  of  ministers,  who  are  accountable  to  Parlia- 
ment, and  are  hable  to  parliamentary  censure  or  impeach- 
ment   for   the    improper    commencement,  conduct,    or 
conclusion  of  a  war.*" 

The  previous  consent  of  Parhament,  either  to  the  com- 
mencement of  a  war,  or  the  conclusion  of  a  peace,  is  not 
formally  required  by  the  Constitution.  The  necessity  for 
obtaining  adequate  supplies  for  the  prosecution  of  a  con- 
test with  any  foreign  power,  and  the  control  possessed  by 
Parliament  over  the  army  and  navy  by  means  of  the 
annual  Mutiny  Acts,  coupled  with  the  existence  of 
ministerial  responsibihty,  constitute  a  sufiiciently  power- 
ful check  against  the  improper  use  of  this  prerogative. 
How  far  Nevertheless,  if  the  hostilities  about  to  be  entered  into  are 
p^iil^^.  hkely  to  involve  serious  consequences,  it  would  be  the 
taY  con-  (J^|;y  Qf  ministers,  before  engaging  therein,  to  summon 
Parhament,  to  communicate  to  it  the  reasons  for  resorting 
to  arms,  and  to  ask  for  its  advice  and  co-operation  in 
carrying  on  the  war,'  If  Parliament  be  in  session  at  the 
time,  it  is  customaiy  for  a  royal  message  to  be  sent  down, 
announcing  the  commencement  of  hostilities ;  but  this 
form  has  not  been  invariably  observed.' 

*  Cox,    Inst    Eng.     Qoyt    596.    liamentary  interference  in  questions 
Bowyer,  Const  Law,  160.  of  war  and  peace,  see  May,  Const 


aulay,  in    Hans.    Deb.  vol.  Hist  vol.  i.  p.  468.    Smith's  Pari. 

Ixxxiv.  p.  889.     Palmerston,    Ibid.  Rememb.  1869,  p.  95;  1860,  p.  1. 

vol.  cxliv.  p.  168,  and  vol.  cxlvi.  p.  •>  Commons  Joum.  Feb.  11,  179,3. 

1038.    See  also  Ibid,  voL  cxliv.  pp.  May  22,  1816.   March  27,1854.    No 

72,    2475.    For  precedents  of  par-  message  was  sent   upon  the  com- 
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The  crown,  in  communicating  to  Parliament  the  break-  Ji^te''- 
ing  out  of  hostilities,  the  existence  of  a  state  of  war,  or  Pariia- 
the  commencement  of  negotiations  for  peace,*"  thereby  ™f^\hi« 
invites  an  expression  of  opinion  upon  the  same.  The  preroga- 
advice  tendered  by  Parliament  may  be  unfavourable  to 
the  pohcy  of  ministers,  and  its  indispensable  assistance 
withheld.  Thus,  the  American  war  was  brought  to  a 
close,  against  the  will  of  the  king,  by  the  interposition  of 
the  House  of  Commons.'  In  1791,  Mr.  Pitt  was  obliged 
to  abandon  an  intended  war  with  Kussia,  which  he 
deemed  essential  to  the  preservation  of  the  balance  of 
power  in  Europe,  in  deference  to  the  adverse  opinion  of 
the  House  of  Commons,  expressed  indirectly  but  unmis- 
takeably,  after  a  royal  message  on  the  subject  had  been 
transmitted  to  Parliament.*  After  the  escape  of  Napoleon 
from  Elba,  in  1815,  a  message  was  sent  to  both  Houses  by 
the  prince  regent,  informing  them  of  the  measures  under- 
taken by  government  for  securing  the  peace  of  Europe. 
In  the  Commons,  on  April  7,  in  amendment  to  an 
address  of  thanks  in  answer  to  this  message,  Mr.  Whit- 
bread  moved  that  the  prince  regent  should  be  requested 
to  exert  his  most  strenuous  endeavours  to  secure  to  the 
country  the  continuance  of  peace.     This  was  negatived 

mencement  of  the  China  war;   see  mons.    Hans.  Deb.  toI.  clxi.jp.  546. 
Mirror  of  Pari.  1840,  p.  2584.    As        '  0.  Journals,  Decern.  8, 1796,  Oct. 
regards  the  Persian  war,  see  Pari.  29,  1801,  January  31,  1856.    When 
Deb.  July  16, 1857.     And  as  to  wars  negotiations   for  peace  have  failed, 
in  India,  Ibid,  July  6,  1858.    The  54  Parliament  should   be  immediately 
clause  of  the  India  Government  Act,  informed  thereof,  in  order  that  some 
21  &  22  Vict  c  106,  expressly  directs  action  should  be  taken  thereupon,  if 
that  when  any  order  to  commence  necessary.    Hans.  Deb.  vol.  cxxxviii. 
hostilities  is  sent  to  India  the  fact  pp.  105,  181,  560,  aS6,  &c 
shall  be  communicated  to  Parliament         •  On  March  4, 1782,  the  House  re- 
within  three  months,  if  Parliament  solved,  that  '  all  those  who  should 
be  sitting,  or  within  one  month  after  advise  the  continuance  of  the  Arae- 
itfi  next  meeting.     The  China  war  rican  war  were  to  be  considered  as 
(1857-1860),  was  <begun  and  finished  enemies  to  the  king  and  country.' 
without  the  servants  of  the  crown  This  brought  the  war  to  an  end,  de- 
thinking  fit  to  ask  for  a  direct  ap-  spite  the  wishes  and    intentions  of 
proval  of  their  policy  by  Parliament,'  George  HI.     See  May,  Const  Hist 
although  resolutions  condemnatory  of  vol.  i.  p.  458. 
the  war  were  proposed  in  both  Houses        *  Stanhope's  Pitt,  vol.  ii.  p.  113. 
and  carried  m  the  House  of  Com- 
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by  a  large  majority.  Again,  on  April  28,  he  moved 
an  address  to  the  prince  r^ent,  entreating  him  to  take 
measures  to  prevent  the  renewal  of  war  on  the  ground  of 
the  executive  power  of  France  being  vested  in  any  par- 
ticular person.  This  also  was  opposed  by  government, 
and  negatived  by  a  large  majority.  On  March  3,  1857, 
the  House  of  Commons  condemned  the  policy  of  the  war 
with  China.  This  occasioned  a  dissolution  of  Parliament, 
which  resulted  in  favour  of  ministers. 
Pariia-  But  if  the  government,  on  their  own  responsibihty,  and 

STund  to  ^^^^  ^  knowledge  of  the  international  relations  of  the 
■uBtain  the  kingdom,  which  it  would  have  been  impoUtic  to  have 
a^c^ign  fully  discloscd  to  Parliament  beforehand,  should  have 
^^-  found   it    necessary,  in   defence  of  the  honour  or  the 

interests  of  the  state,  to  engage  in  a  foreign  war,  it 
becomes  the  duty  of  Parliament,  in  the  first  instance,  to 
afford  the  crown  an  adequate  support.  Thus,  Mr. 
Disraeli,  the  leader  of  the  Opposition,  upon  the  declara- 
tion of  war  with  Eussia,  in  1854,  said,  *If  her  Majesty 
sends  a  message  to  Parliament,  and  informs  us  that  she 
has  found  it  necessary  to  engage  in  war,  I  hold  that  it  is 
not  an  occasion  when  we  are  to  enter  into  the  policy  or 
impolicy  of  the  advice  by  which  her  Majesty  has  been 
guided.  It  is  our  duty,  under  such  circumstances,  to  rally 
round  the  throne,  and  to  take  subsequent  and  constitu- 
tional occasions  to  question  the  poUcy  of  her  Majesty's 
ministers,  if  it  be  not  a  proper  one.' "  In  a  former  part 
of  this  chapter — when  treating  of  the  prerogative  in 
regard  to  the  direction  and  control  of  the  army — 
various  precedents  were  adduced,  pointing  out  the  man- 
ner in  which  ParUament  shotdd  exercise  its  constitutional 
right  of  inquiry  into  the  prosecution  of  foreign  wars ;  ^ 
and  the  case  of  the  China  war,  above  cited,  is  a  memor- 
able example  of  the  condemnation  by  Parliament  of  a 

■  Hans.  Deb.  voL  cxxxii.  p.  281.     Ihid.  voL  clxxiii.  p.  97. 
For  similar  remarks  by  Mr.  Disraeli        ^  See  ante,  pp.  SdO-334. 
in  reference  to  this  prerogative^  see 
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war  which  it  regarded  as  unwise  and  inexpedient,  while, 
at  the  same  time,  it  did  not  refuse  to  furnish  the  means 
of  bringing  it  to  a  successful  issue. 

(2.)  Intercourse  with  Foreign  Powers. 

The  sovereign  is  the   constitutional  representative  of  inter- 
the  nation  in  its  intercourse  with  foreign  powers.     The  ^^^ 
transaction  of  affairs  of  state  with  other  nations  appertains  crown  and 
exclusively  to  the  executive  government,  which  is  always  ^were. 
in  existence,  ready  for  the  discharge  of  its  functions,  and 
constantly  assisted  by  experienced  advisers  in  the  per- 
formance of  its  discretionary  powers. 

The  medium  of  communication  between  the  sovereign 
of  Great  Britain  and  the  accredited  representatives  of 
foreign  nations  is  the  Secretary  of  State  for  Foreign 
Affairs.  It  is  his  duty,  in  official  interviews  with  foreign 
ministers,  and  by  means  of  written  despatches,  to  convey 
the  views,  opinions,  and  conclusions  of  the  government 
upon  matters  arising  out  of  the  relations  of  the  British 
crown  with  other  countries. 

It  is  a  necessary  rule  that  the  substance  of  all  personal 
communications  between  the  representatives  of  the 
British  crown  and  the  ministers  of  any  foreign  country, 
upon  matters  of  pubhc  concern,  should  be  committed  to 
writing,  in  order  that  a  fair  and  complete  record  of.  the 
transactions  between  Great  Britain  and  other  states  may 
be  preserved  in  the  Foreign  Office,  and,  in  due  course, 
submitted  to  Parhament.''  The  English  constitutional  informa- 
system  requh:es  that  Parliament  should  be  informed,  Jionthereof 

•^  ,        ^  1  .   1      •  '    tx)  be  given 

from  time  to  time,  of  everything  which  is  necessary  to  to  Pwiia- 
explain  the  conduct  and  policy  of  government,  whether  at  ^^^ 
home  or  abroad,*  in  order  that  it  may  interpose  with  ad- 


^  See  Mr.    Disraeli's    speech^  in  mons  passed  a  resolution  of  censure 

Hans.  Deb.  vol.  civil,  p.  1179.  upon    the    Earl  of  Chatham    (the 

'  Lord  Palmerston,iW  vol.  clxxiiL  Master-General  of  the  Ordnance  and 

p.  1103.  In  1810  the  House  of  Com-  a  cabinet  minister),  who  had  com- 
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vice,  assistance,  or  remonstrance,  as  the  interests  of  the 
of  ^^^-  nation  may  appear  to  demand.     It  is  unquestionably  of 
nicatmg  to  immense  advantage  to  the  country,  that  the  diplomatic 
ment         transactions  and  proceedings  of  government  abroad  should 
^^iToa^     be  freely  communicated  to  Parliament,  for  thereby  the 
foreign       foreign  policy  of  the  crown  ordinarily  receives  the  appro- 
^  ^  *       bation  of  Parliament,  and  is  sustained  by  the  strength  of 
an  enlightened  pubhc  opinion/     This  in  itself  confers  an 
additional  weight  to  our  poUcy  and  opinions  abroad.    On 
the  other  hand,  it  is  notorious  that  the  Enghsh  system  of 
giving  publicity  to  information  obtained  by  government, 
in  regard  to  occurrences  in  foreign  countries,  is  viewed 
with  great  disfavour  on  the  Continent.     A  knowledge  of 
the  feet  that  all  information  procured  by  our  foreign 
agents  is  liable  to  be  made  public,  militates  somewhat 
against  their  usefuhiess,  and  tends  to  place  them  occasion- 
ally  in  an  embarrassing  position.     It  induces  towards 
them,  moreover,  a  feeling  of  reserve  on  the  part  of  the 
representatives  of  other  governments  ;  and  necessitates 
that  our  ministers  should  resort,  more  than  they  would 
otherwise  do,  to  the  practice  of  private  correspondence.* 
Discretion       But  a  Certain  amount  of  discretion  must  always  be 
S)iding      allowed  to  the  government  in  respect  to  communicating 
what  ought  or  withholding  documents   and   official  correspondence 
divulged,    which  may  be  asked  for  by  either  House  of  Parhament 
While  it  is  necessary  that  Parhament  should  be  informed 
of  all  matters  which  are  essential  to  explain  or  defend 
the  policy  of  government,  it  is  equally  necessary  that  a 
minister  should  be  able,  upon  his  own  responsibihty,  to 


manded  a  military  expedition  to  the  Bponsihility.     ParL   Deb.  vol.    xvi. 

Scheldt,   on  account  of  his  having  p.  3  **. 

presented  to  the  king  a  secret  report  ^  See  Earl  of  Clarendon,  on  the 
of  the  expedition,  without  commu-  increasinff  power  of  public  opinion 
nicating  the  same  to  his  colleagues,  oyer  the  foreign  policy  of  the  govern- 
or causing  it  to  be  considered  as  a  ment,  Hans.  Deb.  toI.  dxxxiiL  p. 
fublic  document  (See  ante,  p.  170.)  672. 
t  was  justly  contended,  that  if  such  "  Rep.  of  Commons  Committee  on 
a  proceeding  were  permitted,  it  would  the  Diplomatic  Service,  1861,  pp.  66, 
strike  at  the  root  of  ministerial  re-  110, 824,  872. 
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withhold  from  the  public  such  information  as  he  may 
judge  could  not  be  afforded  without  detriment  to  the 
public  service.     Ministers  are  sometimes  obliged  to  give  'Extracted 
'  extracts '  only  from  official  papers,  in  certain  cases  ;  but  Srtain^ 
Parliament  is  bound  to  receive  what  is  communicated  ^^' 
upon  the  faith  and  credit  of  the  administration  in  whom 
their  general  confidence  is  reposed,  unless  they  are  pre- 
pared to  question  the  personal  integrity  of  ministers,  or 
to  pronounce  a  verdict  of  censure  upon  their  pubUc 
conduct.* 

Thus,  it  is  generally  inexpedient,  and  highly  impolitic,  i^apers 
to  communicate  to  Parliament  papers  concerning  diplo-  ^n^^*°^ 
matic  negotiations  which  are  still  pending ;  and  '  nothing  ^^^^ 
is  more  prejudicial  to  the  action  and  efficiency  of  the 
diplomatic  service  than   the  perpetual  motions  for  the 
production  of  papers,  which  axe  made  by  a  certain  class 
of  poHticians,'  who  insist  upon  the  fullest  information  on 
questions  of  foreign  poUcy,  at  unseasonable  times.^ 

It  has  occasionally  happened,  however,  that  the  govern- 
ment, in  the  exercise  of  their  own  discretion,  have  laid 
before  Parhament  papers  in  regard  to  disputes  with  foreign 
nations,  whilst  the  negotiations  are  still  pending,  expressly 
in  order  that  the  opinion  of  Parhament  may  be  announced, 
so  as  to  influence  the  course  of  events.®  But  in  1860  a 
motion  in  the  House  of  Commons,  for  the  production  of 
a  copy  of  a  despatch  received  from  abroad  (upon  a  sub- 
ject on  which  negotiations  were  pending),  and  before  it 
had  been  answered,    was  successfully  opposed  by  the 


^  See  a  debate  in  the  House  of  explanations  on    the  part  of  Lord 

Commons  on  March  19,  1861,  on  a  Palmerston,   against  whose    official 

motion  for  a  committee  to  consider  conduct  the  motion  was  directed,  it 

the  discrepancies  between  the  copies  was  negatived.  But  see  Smith's  Pari, 

of  certain  correspondence  relating  to  Rememb.  1861,  p.  45.     See  also  the 

Affghanisten,  which  was  presented  to  case  of  the  China  Despatches,  noticed 

Parliament  in  18^39,  and  again  (in  a  in  Smith's  Pari.  Hememb.  1860,  p.  85. 

different  shape)  in  1868 ;  and  to  re-  *  Rep.  Com.  Diplomatic  Service, 

port  thereon  with  a  view  to  secure  Commons  Papers,  186I,vol.  vi.  p.  344. 

that  allcopies  of  docimients  presented  "  Mr.  Disraeli,  citing  case  of  Cri- 

to  the  House  shall  ^ive  a  true  re-  mean  War,  in  1854.   Hans.  Deb.  vol. 

presentation  of  the  onginals.    After  clxxiii.  p.  863. 
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Foreign  Secretary  (Lord  John  Russell),  on  the  ground 
that '  such  a  course  would  not  only  be  contrary  to  prece- 
dent, but  contrary  to  every  principle  recognised  by  the 
Constitution :'  it  '  would  be  like  inviting  the  House  to 
dictate  the  answer.'  * 

Count  W»-  In  1858,  a  despatch  was  received  from  Count  Walewski,  Foreign 
d*^D^h  Secretary  to  the  French  Government,  referring  to  a  recent  attempt 
in  1868.  upon  the  life  of  the  French  Emperor,  which  had  been  plotted  in 
England,  and  angrily  remonstrating  against  ihe  alleged  impunity  of 
assassins  in  England.  Instead  of  replying  to  this  despatch,  the 
government  laid  it  before  Parliament,  and  made  it  the  foundation  of 
a  Bill,  which  they  introduced  into  the  House  of  Commons,  to  amend 
the  law  concerning  conspiracy  to  murder.  But  the  Commons, 
indignant  at  the  imputations  contained  in  this  despatch,  and  at  the 
conduct  of  the  ministry  in  relation  thereto,  rejected  the  Bill  upon 
its  second  reading,  by  the  adoption  of  a  resolution,  expressing  their 
regret  that  the  government,  '  previously  to  inviting  the  House  to 
amend  the  law  of  conspiracy,  had  not  felt  it  to  be  their  duty  to 
make  some  reply '  to  Count  Walewski's  despatch.^  This  resolution 
led  to  a  change  of  ministry. 

Draft*  of  It  is  a  common  practice,  in  order  to  save  time,  to  send 
espatc  e«.  ^^  ^  despatch,  intended  for  presentation  to  a  foreign  court, 
by  the  British  minister  abroad,  with  instructions  to  with- 
hold the  delivery  thereof  until  all  the  parties  concerned 
had  agreed  upon  it.  If  afterwards  the  despatch  is  not 
agreed  to,  it  is  simply  cancelled.  It  then  has  no  exist- 
ence ;  and  government  have  uniformly  refused  to  com- 
municate to  Parhament  the  original  draft  of  any  such 
despatch.' 
Private  Any  attempt  to  coerce  the  government  into  producing 

fldont?^'     to  Parhament  all  the  papers  they  may  possess  upon  a 
corre-        matter  of  foreign  pohcy,  without  regard  to  thoir  being 
apondence.  confidential,  or  unsuitable  for  general  [publication,  could 
only  result  in  compelling  the  agents  [of  government  to 
have  recourse  to  *  private  correspondence '  for  the  com- 
munica^tion  of  everything  but  mere  ordinary  information. 

«*  Hans.  Deb.  vol.  dvii.  p.  1177.  '  LordPalmerston,J6MiyoLclzxiii. 

And  Bee  post.  p.  612.  p.  540.    (Layard^,  Ibid.  voL  clxxv. 

•  Ibid  voL  cxlviii.  p.  1768.  p.  662. 
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This  would  occasion  not  only  immediate  public  loss,  but 
also  permanent  injury  to  the  state  ;  for  when  one  admi- 
nistration succeeded  another,  it  would  be  unable  to  dis- 
cover, amongst  the  official  records  of  the  public  depart- 
ments, the  real  grounds  of  action,  and  motives  for  deci- 
sions, upon  great  public  questions.  In  communications 
between  the  Imperial  Government  and  its  agents  abroad, 
private  and  confidential  letters  are  necessarily  frequently 
made  use  of.  These  letters  refer  to  circumstances  not 
sufficiently  certain,  or  sufficiently  important,  to  be  placed 
in  the  formal  shape  of  a  despatch ;  or  it  may  be  that  they 
communicate  circumstances  which  have  been  learnt  from 
conversations,  and  which  it  would  be  impossible  to  lay 
before  Parliament  without  placing  the  writer  in  a  position 
that  would  exclude  him  thereafter  from  aU  means  of  in- 
formation which  it  is  essential  he  should  obtain.  Such 
letters  it  is  the  duty  of  the  Foreign  Secretary  to  receive, 
and  it  is  equally  his  duty  not  to  lay  them  before  the 
House.^ 

It  is  contrary  to  the  etiquette  observed  towards  sove-  Etiquette 
reign  princes  to  communicate  to  Parliament  autograph  fo^^^ 
letters  addressed  by  them  to  the  monarch  of  Great  Bri-  sovereigns. 
tain.     The  practice  is,  for  the  Secretary  of  State  to  refer 
to  the  substance  of  such  letters  in  an  official  despatch, 
acknowledging  the  receipt  thereof,  whereby  an  official 
record  is  preserved  of  their  contents.^    Nor  is  it  proper, 
or  consistent  with  practice,  to  lay  before  Parliament  a 
letter  from  a  foreign  monarch  to  one  of  his  ministers  of 
state,  even  though  a  copy  of  the  same  may  have  been 
transmitted  to  the  Foreign  Office  by  our  own  ambas- 
sador.* 

It  is  also  unusual  to  lay  before  Parliament  any  commu- 

«  Lord  Palmer8ton,Hans.  Deb.  voL  bers  of  the  Ministnr  (the  Secretary  of 

clvii.p,  1182.  For  further  particulars  State  for  Foreign  Affairs), 
inregardtothepracticeof  private  cor-        ■*  Mr.  Canning,  in  Pari.  Deb.  vol. 

respondence  between  the  foreign  ee-  xxxvi.  p.  187. 
cretary  and  the  diplomatic  seri'ants  of        *  Hans.  Deb.  vol.  clxzxiv.  p.  3S1. 
the  crown,  see  voL  ii.  c.  2,  on  Mem- 
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ambaiun- 
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Not  tob« 
contnillod 
by  Parlia- 
ment. 


nications  between  ambassadors  and  ministers  abroad  and 
the  sovereign  to  whom  they  are  accredited.  Such  docu- 
ments are  r^arded  as  *  confidential,'  for  the  obvious  rea- 
son that  their  production  ^  might  lead  to  serious  conse- 
quences/ ^ 

The  sovereign,  considered  as  the  representative  of  her 
people,  has  the  exclusive  right  of  sending  ambassadors  to 
foreign  states,  and  receiving  ambassadors  at  home.^  This 
prerc^ative  should  be  regarded  as  inviolate,  and  should 
not  be  interfered  with  by  either  House  of  Parliament, — 
except  in  cases  of  manifest  corruption  or  abuse ;  else  the 
responsibility  for  its  faithful  exercise  by  the  minister  of 
state  who  is  properly  accountable  for  the  same  would  be 
impaired,  if  not  destroyed. 

In  1814,  the  Bight  Hon.  George  Canning  was  appointed  ambas- 
Bador  extraordinary  at  the  Conrt  of  Lisbon,  for  the  purpose  of  con- 
gratulating the  Prince  of  Brazil  upon  his  return  to  Portugal.  The 
salary  and  allowances  to  Mr.  Canning  were  on  the  scale  ordinanlj 
allowed  to  such  functionaries ;  but  a  few  months  previously,  it  appears 
that  the  Foreign  Secretary  had  written  to  the  resident  minister  at 
Lisbon,  requiring  him,  as  a  matter  of  economy,  to  reduce  the  ex- 
penses of  the  misdion.  The  subsequent  appointment  of  Mr.  Canning, 
at  a  greatly  increased  rate  of  expenditure,  led  to  the  imputation  that 
he  owed  his  nomination  to  corrupt  influences,  and  that  his  appoint- 
ment was,  in  fact,  *  a  pecuniary  and  profitable  party  job.'  Accord- 
ingly, on  May  6,  1817,  after  Mr.  Canning  had  returned  home,  Mr. 
'Lambton  moved  in  the  House  of  Commons  a  series  of  resolutions 
reciting  the  particulars  of  the  case,  and  asserting  the  appointment 
to  have  been  inconsistent  with  the  previous  declarations  of  govern- 
ment in  regard  to  this  mission,  uncalled  for,  and  resulting  in  an 
'  unnecessary  and  unjustifiable  waste  of  the  public  money.'  The 
Foreign  Secretaiy  (Lord  Castlereagh)  defended  the  conduct  of  tho 
government,  and  afterwards  Mr.  Canning  himself  gave  full  and  satis- 
factory explanations,  which  entirely  exonerated  all  parties  from  cor- 
rupt or  improper  conduct  in  the  matter.  Nevertheless,  the  motion 
was  pressed  to  a  division,  but  it  was  negatived  by  a  large  majority.* 

Upon  the  accession  to  office  of  Sir  Bobert  Peel,  in  1835,  he 
selected  the  Marquis  of  Londonderry  to  be  ambassador  at  St.  Peters- 


J  Lord  John  Bussell,  Hans.  Deb. 
vol.  cxxxi.  p.  702. 
*  Bowyer,  Const.  Law,  pp.  167, 158. 


>  Pwl. 

234. 


Deb.  Tol.  xxxvi.  pp.  160- 
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burg.  Tlufl  choice  was  nnpopular  in  the  House  of  Commons,  and 
on  March  18,  1835,  a  motion  was  made  for  an  address  *  for  a  copy 
of  the  appointment,  if  anj,  of  an  ambassador  to  St.  Petersburg, 
together  with  a  return  of  the  salary  and  emoluments  attached 
thereto.'  "No  vote  was  taken  on  this  motion,  it  being  stated  that 
the  appointment,  although  intended,  had  not  jet  been  made.  But 
the  adverse  feeling  towards  Lord  Londonderry  on  the  part  of  the 
House  of  Commons  was  so  very  apparent,  that  his  lordship,  with- 
out communicating  with  any  member  of  the  government,  declared 
in  the  House  of  Lords  that  he  would  not  accept  the  mission."^  Both 
the  Duke  of  Welhngton  and  Lord  John  Bassell  protested  against 
the  unconstitutional  invasion  by  the  House  of  Commons  of  the  royal 
prerogative;'^  and  Sir  B.  Peel,  who  had  announced  his  intention  of 
adhering  to  the  choice  he  had  made,®  aflerwards  stated  that  he  had 
been  no  party  to  Lord  Londonderry's  withdrawal,  and  that  had  the 
address  passed,  he  should  have  resigned  office.? 

It  would  be  a  manifest  breach  of  this  prerogative  to  Houses  of 
permit  either  House  of  Parliament  to  communicate  di-  ^ariia- 
rectly  with  any  foreign  prince  or  power.     All  such  com-  may  not 
munications  must  be  made  officially  through  the  govern-  ^™^^" 
ment,  and  by  a  responsible  minister  of  the  British  crown.  ^1^^*^^ 

In  1836,  the  French  government  made  a  valuable  present  of  foreign 
books  to  the  libraries  of  the  Houses  of  Lords  and  Commons.  The  P^^®"- 
fact  was  duly  reported  to  each  House,  by  their  respective  library 
committees.  In  the  House  of  Lords,  a  resolution,  expressing  grate- 
ful satisfaction  for  this  donation,  was  adopted ;  but  it  was  admitted 
that  no  precedent  existed  to  warrant  the  House  in  transmitting  the 
same  direct  to  the  French  Chamber  of  Peers.  After  &  short  discus- 
sion on  the  point  of  form,  it  was  agreed  that  the  resolution  should 
be  forwarded  through  the  Secretary  of  State  for  Foreign  Affairs, 
without  any  further  action  on  the  part  of  the  House.*i  It  was 
decided  in  the  Commons,  that,  after  the  session,  their  Speaker  should 
make  some  arrangements  for  conveying  an  expression  of  thanks  for 
this  donation  to  the  French  authorities,  without  the  adoption  by  the 
House  of  any  formal  vote  thereupon.' 

Upon  the  occasion  of  the  successes  of  the  allied  armies  of  Eng- 
land and  France,  during  the  Crimean  war,  in  1854,  the  thanks  of 
Parliament  were  voted  to  the  French  commander  and  his  army, 
*  for  their  gallant  and  successful  co-operation  *  with  our  troops,  and 

■"  Mirror  of  Pari.  1835,  p.  350.  moirs,  vol.  ii.  p.  88. 

"  76ta.  pp.  360,  358.  ^  Mirror  of  ParL  1836,  p.  193G. 

«»  Ibid.  p.  335.  '  Ibid  p.  2830. 

p  Ibid.  1841,  p.  1834.    Peers  Me- 
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the  English  commander,  Lord  Raglan,  was  desired  to  convey  to  them 
this  resolution.  But  this  vote  was  admitted  by  Lord  John  Bussell 
to  be  *  unusual,  and  perhaps  unprecedented ;'  and  grave  doubts 
were  expressed  by  Earl  Derby,  whether  such  a  proceeding  on  the 
part  of  the  House  towards  the  troops  of  a  foreign  power  was  not 
irregular  and  unbecoming.  Nevertheless,  the  unanimity  of  feeling* 
which  generally  prevailed  at  the  time  towards  our  French  ally 
caused  the  point  of  form  to  be  overruled.* 

On  May  1,  1865,  Addresses  to  the  queen  were  voted  in  both 
Houses  of  Parliament,  to  convey  to  her  Majesty  the  expression  of 
the  deep  sorrow  and  indignation  with  which  the  intelligence  of  the 
assassination  of  Mr.  Lincoln,  President  of  the  United  States,  had 
been  received,  and  praying  her  Majesty  to  conmiunicate  the  abhor- 
rence of  the  House,  and  their  S3rmpathy  with  the  government  and 
people  of  the  United  States,  upon  this  occasion,  to  the  American 
government.  These  addresses  were  agreed  to,  neinine  dissentierUe  ; 
although,  in  the  House  of  Lords,  Earl  Derby  took  exception  upon 
formal  grounds,  and  suggested  that  the  more  regular  course  would 
have  been  *  simply  to  move  a  resolution  of  this,  in  conjunction  with 
the  other  House  of  Parliament,'  expressing  the  feelings  proposed  to 
be  embodied  in  the  Address  to  the  crown.  Ko  reply  was  made  by 
the  mover  of  the  Address  (Earl  Russell,  the  Foreign  Secretary)  to 
this  point.* 
And  o^ght       On  June  30,  and  July  10  and  13,  1863,  a  singular  and  unprece- 

*^  «!^™    dented  occurrence  took  place  in  the  House  of  Commons.     Two 
no  commu-  -^ 

nidations      members,  Messrs.  Roebuck  and  Lindsay,  in  the  course  of  debate 
from  upon  the  expediency  of  recognising  the  Southern  American  Confe- 

TomobB  deracy,  communicated  to  the  House  an  opinion  of  the  Emperor  of 
the  French  upon  the  subject,  which  his  Lnperial  Majesty,  they 
stated,  had  authorised  them  to  make  known  to  the  House  of  Com- 
mons. This  proceeding  gave  rise  to  a  very  lively  discussion,  and 
elicited  from  Lord  Palmerston  (the  premier)  some  very  pertinent 
remarks.  *  The  British  Parliament,'  he  said,  *  is  in  no  relation 
to,  has  no  intercourse  with,  no  official  knowledge  of,  any  sovereign 
of  any  foreign  country.  Therefore  it  is  no  part  of  our  fimctions  to 
receive  communications  from  the  sovereign  or  government  of  any 
foreign  state,  unless  such  communications  are  made  by  the  respon- 
sible  minister  of  the  crown,  in  consequence  of  official  communica- 
tions held  by  order  of  a  foreign  government  with  the  British  govern- 
ment.' After  ftirther  observations  on  this  point,  his  lordship  de- 
clared that  he  thought  it  right  to  place  on  record,  so  £a,r  as  could  be 
done  by  a  statement  in  the  House,  that  the  proceeding  in  question 


princes. 


•  Hans.  Deb.  voL  cxxxvi.  pp.  329,        *  Ibid,  voL  clxxviii.  p.  1223. 
300. 
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-was    *  utterly  irregular,  and  ought  never  to  be  drawn  into  pre- 
cedent.' ° 

The  principle  involved  in  the  foregoing  cases  admits,  Hotiscb  of 
moreover,  of  a  more  extended  application,  and  forbids  of  ment 
any  formal  communications  between  the  Houses  of  Lords  ^^?.^^?J: 

J  communi- 

and  Commons  and  other  legislatures  in  the  British  empire,  ^ate  with 
except  through  the  medium  of  the  executive  officers  of  LgUiativo 
the  Imperial  Government.  ^^''h 

the  im- 
Tlius,   on   March  1,  1855,   inquiry  was   made  of  ministers,  in  perial 

the  House  of  Lords,  whether  they  intended  to  propose  that  the  executive, 
thanks  of  Parliament  should  be  given  to  the  several  colonial 
legislatures  who  had  liberally  evinced  their  sympathy  with  the 
mother  country  during  the  Russian  war,  by  large  contributions  to 
the  Patriotic  Fund.  It  was  replied,  that  no  precedent  existed  for 
such  a  communication,  and  that  '  it  was  a  matter  of  grave  doubt 
whether  a  precedent  should  be  now  set,  recognising  an  intercom- 
munication between  the  Imperial  Parliament  and  the  Legislatures 
of  the  Colonies  in  matters  pertaining  to  the  crown,  which  would 
Bet  the  crown  altogether  aside.'  In  this  view  all  the  leading  states- 
men of  the  House  concurred.^ 


(3.)  The  Right  of  making  Treaties. 

It  is  a  peculiar  function  of  sovereignty  to  make  trea-  Right  of 
ties,  leagues,  and  alliances  with  foreign  states  or  princes ;  ^^tiS. 
and  by  the  law  of  nations  it  is  essential  to  the  validity  of 
a  treaty  that  it  be  made  by  the  sovereign  power,  for  then 
it  binds  the  whole  community.  In  England  the  sovereign 
power  is  vested  exclusively  in  the  crown,  acting  under  the 
advice  of  its  responsible  ministers.  Whatever  engage- 
ments or  contracts  the  sovereign  enters  into,  no  other 
power  within  the  kingdom  can  legally  delay,  resist,  or 
annul ;  although  the  king's  ministers  are  responsible  to 
Parliament  for  their  participation  in  the  conclusion  of  any 


'  Hans.  Deb.  vol.  clxxii.  p.  609.  of  the  late  Lord  Chancellor  Truro  of 

'  Ibid.     vol.    cxxxvi.    pp.    2073-  his  collection  of  law  books,  as  a  do- 

2084.    See  also  the  course  taken  by  nation  to  the  library.     Ibid,  vol.  cxli. 

the  House  of  Lords,  in  1860,  upon  p.  133.      Lords  Journals,  1866,  pp. 

the  occasion  of  the  gift  by  the  wiaow  74, 06. 


VOL.  I.  R  R 


to  treaties. 
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treaty  derogatory  to  the  honour  and  interest  of  the 
nation.'' 
Power  of  The  constitutional  power  appertaining  to  Parliament  in 
mrat*^  respect  to  treaties  is  Umited.  It  does  not  require  their 
in  respect  formal  sauctiou  or  ratification  by  Parliament,  as  a  condi- 
tion  of  their  validity/  The  proper  jurisdiction  of  Parlia- 
ment in  such  matters  may  be  thus  defined :  First,  it  has 
the  right  to  give  or  withhold  its  sanction  to  those  parts  of 
a  treaty  that  require  a  le^slative  enactment  to  give  it 
force  and  effect ;  as,  for  example,  when  it  provides  for  an 
alteration  in  the  criminal  or  municipal  law,  or  proposes  to 
change  existing  tariffs  or  commercial  regulations/  Se- 
condly, either  House  has  the  right  to  express  to  the  crown, 
by  means  of  an  address,  its  opinion  in  regard  to  any  treaty, 
or  part  of  a  treaty,  that  has  been  laid  before  Parliament." 
Thirdly,  it  is  in  the  power  of  either  House,  if  it  disap- 
proves of  a  convention  or  treaty,  to  visit  the  ministers 
of  the  crown  who  are  responsible  for  the  same  with  cen- 
sure or  impeachment,  as  the  case  may  be.* 

If  a  treaty  requires  legislative  action,  in  order  to  carry 
it  out,  it  should  be  subjected  to  the  fullest  discussion  in 
Parhament,  and  especially  in  the  House  of  Commons,  with 
a  view  to  enable  the  government  to  promote  effectually 
the  important  interests  at  stake,  in  their  proposed  altera- 
tions in  the  foreign  pohcy  of  the  nation.**    But  while 

'  Bowyer,  Const.  Law,  p.  160.     1  of  Pari.  1831-2,  pp.  310,  2823.)  Mr. 

Blackfltone,  ch.  yiL    Loid  Palmers-  B.  Coclirane'a  motion,  in  House  of 

ton.  in  Hans.   Deb.  vol.  clxxiv.  p.  Commons,  on  July  13, 1860^  in  repaid 

787.  to  an  article  in  the  treaty  with  China, 

'  Hans.  Deb.  vol.  dvi.  y,  1361.  respecting  the  residence  of  a  British 

'  See  cases  in  Hertslet  s  Treaties,  Plenipotentiary  at  Pekin ;  and  Lord 

vol.  ix.  p.  1064,  &C.  John  RusseU^  observations  there- 

•  Mr.  Pitt's  dictum,  quoted  in  upon.  Han&  Deb.  vol.  clix.  p.  1886. 
Smith's  Pari.  Rememb.  1860,  p.  83.  •  Mr.  Gladstone,  in  Hans.  Deb.  voL 
Lord  Aberdeen's  motion  in  House  of  dvi.  p.  1380.  Lord  H.  Pettr's  mo- 
Lords,  January  26,  1832,  for  an  ad-  tion  of  censure  in  regard  to  the  Con- 
dress  to  the  king,  to  cauae  certain  vention  of  Cintra.  ParL  Deb.  Feb. 
alterations  to  be  made  in  the  project  21,  1809.  For  older  cases^  see  Cox, 
of  a  treaty  reepectinff  Holland,  which  List  Eng.  Govt  p,  509.  And  ante, 
had  been  made  public,  with  a  view  p.  42. 

to  the  honour  of  Great  Britain  and        *  Hans.  Deb.  vol  dvi.  pp.  1256, 

the  just  claims  of  Holland.    (Minor  1326. 
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Parliament  may  refuse  to  agree  to  measures  submitted  to 
them  for  the  purpose  of  giving  effect  to  any  treaty,  they 
have  no  power  to  change  or  modify,  in  any  way,  a  treaty 
itself." 

It  is  not  usual  to  lay  before  Parliament  treaties  which 
have  not  been  ratified  by  the  government;*  nor  treaties 
between  foreign  powers,  to  which  Great  Britain  is  not  a 
party ;  although  copies  thereof  may  have  been  communi- 
cated to  the  British  Government,* 

It  is  unnecessary  and  inexpedient  for  the  House  of  AUeged 
Commons  to  interfere  in  any  way,  or  declare  its  opinion,  ^f^^J^^ 
on  any  matter  of  alleged  violation  of  treaty,  or  which 
concerns  the  foreign  relations  of  Great  Britain  with  other 
countries;  imless  at  the  instigation  of  the  executive 
government,  and  with  a  view  to  powers  or  opinions 
sought  for  by  the  executive;  as  matters  affecting  our 
relations  with  foreign  countries  are  prerogative,'  But 
questions  may  be  put  to  the  administration  in  Parliament, 
in  reference  to  allied  infractions  of  treaties  by  foreign 
powers,  and  for  the  purpose  of  directing  the  attention  of 
government  thereto.*^ 

Moreover,  *  it  is  neither  regular  to  ask,  nor  is  it  con-  Treafies 
venient  to  answer,  questions  relative  to  treaties  which  are  f^  ^^^' 
yet  pending.'  ^    The  initiation  of  a  foreign  policy  and  the 


'  Mr.  Gladstone,  Ueilb.  Deb.  vol.  '  Lord  Jolrn  Eufiaell,  Hans.  Deb. 

Ixxi.  p.  548.  (3)  vol.  xc.  pp.  890,  891.    See  the 

d  Mirror  of  Pari  18S8,  pp.  6009,  discuseion,  in  toe  House  of  Commonfly 

6105.    Buty  in  1865,  the  government  on  June  28,  1861,  on  an  abstract 

submitted  to  the  House  of  Commons  resolution  proposed  in  reference  to 

a  '  Sugar  Duties  and  Drawback  Bill/  the  Garibaldi  fund,  for  the  liberation 

the  object  of  which  was,  *  to  give  of  Italy.    And  on  the  motion  in  the 

effect  to  a  treaty  which  had  not  yet  House,  on  Aj^ril  28, 1864,  to  resolve 

been  ratified,  and  therefore  could  not  that  certain  mstrudioDS  issued  to  a 

be  presentea  to  the  House  in  the  colonial  governor,  in  regard  to  the 

usu^  form,  by  command  of  her  Ma-  observance  of  neutrality  in  the  Ame- 

j  esty ;  but  for  the  information  of  the  rican  Civil  War,  were  *  at  variance 

Ilouse,  as  the  treaty  required  lec^s-  with  the  principles  of  international 

lation,  a  copy  had  been  presented  as  law.' 

a  return  from  the  Treasuiy.'    Chan.  <  See  Pnd,  vol.  clvii.  pp.  749,  757; 

of  the  Excheq.  Hans.  Deb.  vol.  dxzx.  voL  clviii  pp.  1109, 1120. 

p.  280.  ^  Mirror  of  FarL  1841,  p.  1032. 

•  Mirror  of  Pari  1834,  p.  2858. 
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conducting  of  negotiations  with  foreign  powers  appertains 
exclusively  to  the  executive  government,  who  are  respon- 
sible for  the  course  and  issue  of  the  same;  and  should  not 
be  interfered  with  by  Parliament,  who  necessarily  can 
only  possess  imperfect  information  upon  the  subject, 
either  by  advice  or  by  vote.  So  long  as  Parliament  is 
satisfied  with  the  general  principles  upon  which  negotia- 
tions are  being  conducted,  and  approves  of  the  general 
pohcy  of  the  government,  it  should  abstain  from  all  inter- 
ference with  pending  negotiations.* 

^"^t*"  ht       ^  strictly  is  thia  mle  observed,  that,  in  1839,  a  Bill  introduced 
not  to          ^y  government  for  the  Suppression  of  the  Portuguese  Slave  Trade 
legislate  in  was  rejected  by  the  House  of  Lords,  at  the  instigation  of  the  Duke 
matters        ^f  Wellington,  Lord  Lyndhurst,  and  other  eminent  statesmen,  ex- 
negoUa-       pressly  on  the  ground  that  Parliament  ought  not  to  be  called  upon 
tion.            to  act  in  a  matter  which  should  properly  be  effected  by  negotiation 
and  by  the   action  of  the  executive  government  on  their    sole 
responsibility.     After  the  rejection  of  the  Bill,  an  Address  to  the 
crown  was  adopted  by  the  House  of  Lords,  urging  negotiations 
with  foreign  powers  to   suppress   the  traffic  in  slaves,  and   the 
adoption  of  other  measures  by  government  to  that  end,  especially  as 
regards  the  Portuguese  slave  trade,  and  giving  assurances  of  the 
readiness  of  the  House  to  concur  with  the  Commons  in  whatever 
measures  might  be  necessary  to  bring  about  such  a  desirable  result. 
To  this  Address  a  suitable  reply  was  given  by  the  crown.     At  the 
same  time,  the  ministry  introduced  another  Bill  on  the  subject, 
which  was  free  from  the  principal  objections  pointed  out  in  the 
former  measure.     The  Duke  of  Wellington,  however,  was  still  dis- 
satisfied, and  adhered  to  his  opinion  that  the  objects  intended  ought 
to  be  effected  by  order  in  council,  without  the   intervention   of 
Parhament.     In  its  progress  through  the  Lords,  the  Bill  underwent 
some  important  alterations,   rendering    it    more  conformable    to 
constitutional  law  and  usage ;  and  it  was  finally  agreed  to  by  both 
Houses.^  

*  See  the  speeches  of  Mr.  Disraeli  far  as  tbey  can  be  produced  without 

and  of  Lord  Palmerston,  in  Hans,  public  injury  or  inconvenience ;  see 

Deb.  vol.  clxxv.  pp.  1279, 1286.   And  Mirror  of  Pari.  1830,  p.  671  ;  1840, 

of  Earls  Derby  and  Rusaell,  Ibid.  pp.  pp.  2047,  2049 ;  1841,  p.  1607.   And 

1924, 1928.    Papers  regarding  pend-  see  ttude^^.  603. 
ing  negotiations  with  foreign  powers        J  See  Pari.  Debates,  1839,/>rt««iw. 

are  only  communicated  to  Parhament  Annual  Register,  1839,  pp.  242-255. 
at  the  discretion  of  the  crown^  and  so 
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After  the  conclusion  of  important  n^otiations  with  the  Result  of 
representatives  of  any  foreign  state  or  states,  it  is  usual  S^^to^ 
for  the  government  to  communicate  the  result  to  ParUa-  ^mad® 
ment,  and  to  declare  what  is  the  course  which  the  govern-  parlia- 
ment propose  to  take  in  regard  to  the  questions  involved  ^^^^ 
therein.     If  either  House  should  be  of  opinion  that  the 
government  has  failed  in  its  duty  in   any  respect,  it  is 
competent  for  them  to  take  any  line  of  conduct  they  may 
think  proper,  in  order  to  make  known  to  the  crown  their 
opinions  upon  the  subject.^    For,  while  the  initiation  of 
a  foreign  pohcy  is  the  prerogative  of  the  cro\vn,  to  be 
exercised  under  the  responsibility  of  constitutional  minis- 
ters, it  is  the  duty  of  ParUament,  when  the  result  of  the 
negotiations  conducted  by  ministers  has  been  communi- 
cated to  them,  to   criticise,  support,  or  condemn  that 
policy,  as  they  may  deem  the  interests  of  the  nation  shall 
require.^ 

Thus,  on  July  4,  1864,  after  the  protocols  of  the  conference  held  ^^m*^  k°^ 
in  London,  in  the  summer  of  1864,  between  the  representatives  of  j^  i^^^^ 
European  powers,  to  consider  of  the  dissensions  between  Denmark 
and  Germany,  had  been  laid  before  Parliament,  Mr.  Disraeli  moved 
in  the  House  of  Commons  a  vote  of  censure  upon  ministers,  in  the 
shape  of  an  Address  to  the  queen,  to  represent  that  the  course  pur- 
sued by  the  government  had  failed  to  maintain  their  avowed  policy 
of  upholding  the  integrity  and  independence  of  Denmark,  had 
lowered  the  just  influence  of  this  country  in  the  counsels  of  Europe, 
and  thereby  diminished  the  securities  for  peace.  An  amendment,  to 
declare  that  the  independence  of  Denmark  and  the  security  of  its 
possessions  in  Schleswig-Holstein  ought  to  be  guaranteed,  was 
negatived  without  a  division.  Another  amendment,  approving  of 
the  conduct  of  government  in  abstaining  from  armed  interference 
in  the  war,  for  the  defence  of  Denmark,  was  put,  and  agreed  to.  On 
July  8,  a  similar  vote  of  censure  was  proposed  in  the  House  of 
Lords ;  an  amendment,  to  modify  the  terms  thereof,  was  put,  and 
negatived,  and  the  main  question  was  agreed  to.  It  is  noteworthy 
that  this  vote  was  carried  by  means  of  proxies,  for,  of  the  peers 
present,  there  were  123  non-contents  to  119  contents  ;  but,  by  the 
aid  of  proxies,  this  decision  was  reversed,  and  the  total  majority  in 


*  Earl  Russell,  Hans.  Dtb.  vol  clxxvi.  p.  823. 
»  Mr.  Disraeli,  Ibid,  p.  740. 


ment. 
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favonr  of  the  vote  of  censnre  was  9,  there  being  177  in  favour  and 
168  against  it."> 

Kightof  For  a  discussion  of  the  question  as  to  how  far  it  is 
^eCTown  (^Qmpet^ut  fQj.  the  crown  to  dispossess  itself  of  any  portion 
l»«^  of  its  dominions,  without  the  assent  of  Parliament,  see  the 
territory,  debate  on  the  Address  moved  in  the  House  of  Commons, 
Mwnt'lf  ^^  relation  to  the  Koyal  Proclamation  issued  in  1854, 
Pariia-  abandoning  and  renouncing  all  sovereignty  over  the 
Orange  River  territory  and  its  inhabitants."  This  ques- 
tion, so  fer  as  regards  the  right  of  the  crown  to  smrender 
to  a  foreign  state  a  part  of  its  territory,  was  supposed  to 
have  been  settled  in  the  aflSrmative,  on  the  authority  of 
Lord  Chancellor  Thurlow,  but  Lord  Campbell  disputes 
the  correctness  of  the  dictum  of  his  predecessor.*"  The 
point  has  again  arisen  in  reference  to  the  Ionian  Islands, 
and  has  been  argued  by  Earl  Grey,  in  favour  of  the 
crown  ;P  also  by  Lord  Palmerston,  and^  Sir  R  Palmer 
(Solicitor-General),  to  a  similar  efiect,  with  an  exception 
in  the  case  of  newly-discovered  territories  which  had  been 
settled  by  British  subjects,  when  the  laws  of  this  country 
having  been  introduced  therein,  the  cession  could  not  take 
place  without  the  consent  of  Parliament.  Or,  in  the  case 
of  conquered  or  ceded  countries,  if  Parliament  had  legis- 
lated concerning  them,  the  Solicitor-General  was  of  opinion 
that  the  concurrence  of  Parliament  might  be  necessary  to 
their  relinquishment.** 


(4.)  Interference  in  the  Internal  Conceims  of  Foreign 
Nations, 

I  n  The  crown,  acting  through  the  Secretary  of  State  for 

c^^erasof  Foreign  Affairs,  is  sometimes  called  upon  to  express  ita 
foreign       opiuious  iu  regard  to  the  conduct  of  other  powers,  in 

«•  Hans.  Deb.  vol  clxxvi.  p.  1190.  13,  141. 

»  Ibid,  vol.  cxxxiii.  pp.  63-87.  p  Hans,  Deb.  voL  clxix.  p.  57. 

•  CampbeU's  Chancellors,  vol.- v.        «»  Ibid,  pp.   230,   1807:    and  see 

pp.  565,  656  11.    To  the  same  effect.  Ibid.  vol.  clxxiv.  p.  378. 
see  Smith's  Pari.  Rememb.  1863,  pp. 
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matters  of  internal  or  domestic  concern.  The  interests  interven- 
of  British  subjects  resident  in  foreign  parts,  or  engaged  in  fo^^ 
commercial  transactions  with  foreign  citizens,  may  require  »^"^- 
the  interposition  of  the  crown  on  their  behalf;  or  a 
particular  line  of  policy  adopted  by  a  foreign  state 
towards  its  own  subjects,  or  towards  a  neighbouring 
state,  may  be  viewed  by  the  British  government  as  con- 
trary to  recognised  principles  of  humanity,  or  of  natural 
right,  or  as  being  likely  to  occasion  a  disturbance  of  the 
peace  of  nations.  Under  such  circumstances,  the  crown 
is  warranted  by  international  usage,  in  offering  friendly 
advice  or  remonstrance  to  a  foreign  government.'  But 
great  deUcacy  is  necessary  in  all  such  acts  of  intervention, 
lest  they  should  fail  of  their  intended  effect,  and  irritate 
instead  of  conciliating;  thereby  weakening  the  moral 
strength  of  the  crown  in  its  foreign  relations,  or  neces- 
sitating a  resort  to  arms."  It  is  obvious  that,  if  any 
diplomatic  interventions  are  called  for,  they  can  only 
be  exercised  through  the  recognised  official  channels  of 
international    communication.      Direct    interference  by 

'  See  a  number  of  instances,  died  a  great  power  attacks  a  small  inde- 

by  Lord  Palmerston,   wherein  the  pendent  state,  with  a  view  to  con- 

tiritish  government '  have  interfered  queet^  other  powers  were  as  a  rule 

with  great  success  in  the  affairs  of  to  remain  quiescent'    'It  does  not 

other  countries,  and  with  great  be-  follow,  however,  that  in  every  case  of 

nefit   to   the    countries    concerned,'  invasion  with  a  view  to  interference 

Hans.  Deb.  voL  clxxv.  p.  532.  in  the  internal  concerns  of  a  state, 

•  '  All  public  writers  nave  declared '  neutral  powers   are  bound  to  resist 

that  a  nation  has  the  right  to  settle  the  invader.'— Earl  Kussell   (citing 

its  own  form  of  government,  provided  cases  and  authorities)  in  the  new 

it  does  not  injure  other  nations  in  its  edition  of  his  Essay  on  the  English 

mode  of  doing  so,  j  ust  as  every  house-  Consti  tution,  up.  Ixxxii.-xciii.     And 

holder  may  regulate  his  own  house,  see  his  spcecn  in  Hans.  Deb.  vol. 

provided  he  does  not  cause  a  nuisance  clxxvi.  p.  1178 ;  the  proposed  votes  of 

to  the  neighbourhood;  but  if  one  censure  upon  the  policv  of  the  govern- 

nation  attacks  another,  all  nations  are  ment  in  regard  to  the  Schleswig- 

at  liberty  to  judge  whether  their  in-  Holstein  question,  in  the  House  of 

terests  and  tne  general  independence  Lords,  on  April  11,  and  in  the  Houso 

are  affected  thereby.     Thus  the  first  of  Commons  on  July  4,  1864;  and 

kind  of  intervention  should,  as  a  rule,  the  discussion,  in  the  Lords,  on  affairs 

bo  forbidden  and  avoided.'    Of  late  of  Austria,  &c.,  May8, 1866.  For  the 

years,  the  leading  powers  of  Europe  opinions   of  Earl  Derby,  and  Lord 

nave  abstained,  as  a  general  principle,  Stanley    on     non-intervention,     see 

from   such   intervention.     *But  the  liana.  Deb.  vol,  clxxxiv.,  pp.  1154, 

case  would  be  quite  different  if,  when  1218,  1253. 
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poM  in 
afiairs  of 
foreign 
powers. 


When  Par-  either  House  of  Parliament  in  the  domestic  or  municipal 
iwjlnterw  conccnis  of  a  foreign  country  would  be  highly  irregular 
and  unconstitutional.  K,  however,  by  virtue  of  existing 
treaties  with  a  foreign  state,  or  for  any  other  reason,  the 
British  crown  possesses  a  distinct  and  formal  ground  for 
interposition  in  a  domestic  matter  arising  within  a  foreign 
territory,  it  would  be  perfectly  regular  for  either  House 
to  address  the  crown  to  exercise  that  right.  Such  a 
proceeding  could  only  be  legitimately  restrained  by  con- 
siderations of  pohtical  expediency,  but  it  should  not  be 
persevered  in,  if  opposed,  on  this  ground,  by  the  respon- 
sible advisers  of  the  crown.* 


liafayette. 


Pnlignac, 
&c. 


In  the  years  1794  and  1796,"  the  Honse  of  Commons  was  moved 
to  address  the  crown  to  intercede  with  the  government  of  Pmssia 
for  the  liberation  of  General  Lafayette  and  other  Frenchmen,  who 
had  been  captured  during  the  war  with  France,  and  confined  in 
Prussian  prisons.  The  proposed  addresses  were  supported  by  Fox 
and  other  leading  Whigs,  on  the  ground  that  Lafayette  and  his  friends 
were  not  subjects  either  of  Prussia  or  Austria ;  that  they  had  not 
violated  the  laws  of  either  country,  but  were  mere  prisoners  of  war, 
and  that  England,  as  an  ally  of  Prussia,  was  entitled  to  intercede 
in  their  behalf.  Mr.  Pitt,  however,  successfully  resisted  the 
motions  on  constitutional  grounds.  He  said,  '  No  instance  of  such 
interference  as  is  now  proposed  has  ever  occurred  at  any  former 

period nor  could  such  interference  be  attempted  without 

establishing  a  principle  of  the  most  unwarrantable  tendency;  a 
principle  inconsistent  with  the  internal  policy  and  independent 
rights  of  foreign  states.'  *  It  would  be  improper  for  this  House  to 
take  any  share  in  a  transaction  which  in  no  degree  comes  within 
their  province,  and  on  which  their  decision  could  have  no  influ- 
ence.' ^ 

On  a  similar  occasion,  on  May  31,  1836,  a  motion  was  made  in  the 
House  of  Commons  for  an  Address  to  his  Majesty  to  use  his  good 
offices  with  his  ally,  the  king  of  the  French,  for  the  release  of 
Prince  Polignac  and  other  state  prisoners,  formerly  ministers  of 
state  of  the  late  King  Charles  X.,  now  confined  in  the  fortress  of 
Ham  for  attempting  a  revolution  in  France,  which  was  afterwards 


'  Lord  Palmereton,  on  proposed  See  Pari.  Debates  on  General 

address  for  the   recognition  or  the  Fitzpatrick's  motions  on  March  17, 

Southern     American     Confederacy,  1794,  and  Dec.  IG,  1796. 

Hans.  Deb.  vol.  clxxii.  pp.  656,  (368.  '  Pari.  Hist  toL  xxxii.  p.  1362. 


Slito, 
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BTiccessfiilly  accomplished  by  others  in  July  1830,  and  "by  means  of 
which  the  present  king  of  the  French  was  placed  npon  the  throne. 
The  Foreign  Secretary  (Lord  Palmerston),  thongh  personally 
sympathising  in  the  object  songht  to  be  obtained  by  the  motion,  de- 
clared that  the  House  *  could  take  no  step  so  inexpedient,  or  even 
dangerous,  as  to  ask  the  King  of  England  by  address  to  interfere  in 
matters  connected  with  the  domestic  concerns  of  another  country.'  ^ 
After  a  short  debate,  the  motion  was  withdrawn. 

On  March  6,  1839,  a  member  moyed  an  Address  for  correspond-  Port  of 
ence  between  the  Foreign  Ofl&ce  and  the  British  minister  at  Stock- 
holm relative  to  the  erection  of  Slito,  in  Gottland,  into  a  free-portj 
to  the  manifest  advantage  of  British  interests.  Lord  Palmerston 
opposed  the  motion,  because  no  sufficient  parliamentary  grounds  for 
it  had  been  shown ;  and  because  neither  *  this  House  nor  the  English 
government  has  any  business  to  meddle  with  the  internal  affairs  of 
the  government  of  Sweden,'  as  would  be  done  were  this  motion  to 
prevail.     It  was  accordingly  negatived.* 

But  there  is  a  manifest  difference  between  an  unauthorised  inter-  Affairs  in 
ference  in  the  municipal  proceedings  of  a  foreign  country  and  inter- 
ference with  a  specific  object,  under  a  specific  treaty .'  Recognising 
this  distinction,  the  government  acquiesced  in  motions  made  in  the 
House  of  Commons,  both  in  1832  and  1842,  for  Addresses  for 
copies  of  manifestoes  and  ukases  issued  by  the  Russian  government, 
and  relating  to  the  administration  of  the  kingdom  of  Poland  ;  Eng- 
land having  been  party  to  a  treaty,  in  1815,  by  which  the  condition 
of  Poland  had  been  regulated,  and  subsequent  acts  of  the  Russian 
government  towards  the  Poles  having  taken  place,  in  alleged  con- 
travention of  that  treaty,  so  that  the  Parliament  of  England  pos- 
sessed a  right  to  information  as  to  the  grounds  upon  which  that 
condition  had  been  changed,  and  were  justified  in  expressing  their 
sympathy  with  the  sufferings  of  Poland,  although  it  might  not  be 


Poland. 


'  Mirror  of  Pari.  1836,  p.  1611.  '  But  in  any  case  it  is  not  regular 
*  Ibid.  1839,  pp.  786-792  j  see  alse  to  lay  before  Parliament  copies  of 
Ibid,  p.  2762.  And  on  May  10, 1861,  official  documents  of  foreign  coun- 
a  motion  for  copies  of  despatches  tries,  unless  they  are  in  the  formal 
from  our  ambassador  at  Vienna,  and  official  possession  of  government, 
describing;  the  constitution  lately  Hans.  Deb.  (3)  vol.  Ixzxiii.  p.  423. 
granted  by  the  Emperor  of  Austria  And  it  is  a  rule  which,  as  a  matter  of 
to  his  subjects,  was  withdrawn ;  on  courtesy,  is  always  observed,  that, 
its  being  stated  by  the  Foreign  Se-  when  documents  have  been  commu- 
cretaiy  (Lord  John  Russell)  that,  nicated  to  the  British  government  by 
*  although  there  is  no  secret  about  foreign  powers,  they  are  not  laid 
the  matter,*  it  was  not  desirable  to  before  Parliament  without  firat  con- 
produce  papers  '  which  relate  so  en-  suiting  said  powers  as  to  whether  or 
tirely  to  the  internal  affairs  of  Aus-  not  they  desire  them  to  be  published, 
iria.'^   Hans.  Deb.  vol.  cbcii.  p.  1870.  Ibid.  vol.  clxxiii.  pp.  330,  861. 


618  THE  BOTAL  PBEROGATIVE. 

expedient  for  the  government  to  take  anj  formal  steps  that  would 
be  regarded  as  hostile  or  offensive  bj  Russia." 
Poland.  But,  on  March  17,  1865,  Lord  Pahnerston  opposed  a  motion  con- 

demnatory of  the  conduct  of  Russia  towards  Poland,  on  the  groiLud 
that  the  records  of  Parliament  already  contained  a  deliberate  ex- 
pression of  opinion  on  the  subject,  and  that  it  was  not  desirable  to 
weaken  this  proceeding  by  any  mere  repetition  of  similar  opinions. 
Such  motions,  he  contended,  should  only  be  resorted  to  in  order  to 
obtain  from  the  House  once  and  for  all  a  decisive  expression  of 
opinion,  whicb  may  have  the  effect  of  influencing  events,  or,  if 
necessary,  of  obtaiidng  from  government  some  action  with  a  view 
to  give  effect  to  the  same.  Tbe  motion  was  accordingly  with- 
drawn. 
Sound  On  March  16,  1841,  a  member  moved  to  resolve  that,  in  tbe 

dttea.  opinion  of  the  House  of  Commons,  certain  tolls,  known  as  the  Sound 

dues,  levied  by  the  King  of  Denmark  on  British  (and  other)  ship- 
ping were  unjust,  and  required  revision.  The  Foreign  Secretary 
admitted  the  fact,  and  the  truth  of  the  general  statements  urged  in 
its  behalf;  also,  that  the  grievance  was  one  of  long  standing ;  but 
he  declared  that  negotiations  had  been  recommenced  for  the 
removal  of  the  tolls,  and  that  it  was  therefore  inexpedient  for  tbe 
House  to  interfere.  Sir  R.  Peel  (in  Opposition  at  the  time)  con- 
curred in  the  inexpediency  of  interference  by  the  House  in  foreign 
negotiations,  but  considered  that,  if  the  crown  should  be  unable  to 
procure  redress,  the  House  might  properly  and  advantageously 
interpose,  and  fortify  the  crown  by  a  temperate  expression  of 
opinion  on  the  subject,  which  would  doubtless  have  weight  with 
the  Danish  government.  By  general  consent,  the  present  motion 
was  set  aside  by  the  previous  question,  to  be  renewed  at  another 
time,  if  necessary.*  The  House  was  afterwards  informed,  in  reply 
to  a  question,  of  the  satisfactory  progress  of  the  negotiations.^ 

Bearing  in  mind  the  constitutional  limits  wherein  the 
active  interference  of  Parliament  in  the  affairs  of  foreign 
nations  is  necessarily  restrained,  there  is,  nevertheless,  an 
important  function  fulfilled  by  the  British  legislature,  as 

■  Sir  R  Peel,  in  Hana  Deb.  (3)  recent  treaty,  yet  it  was  no  part  of 
vol.  Ixiv.  pp.  823-825.  A  motion  the  duty  of 'the  British  government 
for  an  Adaress  to  the  crown  for  a  to  communicate  them  to  Parliament^ 
copy  of  the  instructions  hy  the  go-  hut  rather  for  the  United  States  go- 
vernment of  the  United  States  to  its  vemment  to  determine  whether  they 
officers  for  the  suppression  of  the  should  publish  them  or  not  IbicL 
slave  trade  was  opposed  hy  the  ad-  vol.  Ixxi.  p.  681. 
ministration,  because,  although  the  *  Mirror  of  ParL  1841,  pp.  790- 
.  instructions  bad  been  communicated  703. 
to  tiie  British  government  under  a  ^  IbitL  p.  2364. 
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the  mouthpiece  of  an  enlightened  public  opinion,  which  Opinions 
calls  for  special  remark.  When  events  are  transpiring  ^^J^ 
abroad  upon  which,  in  the  interest  of  humanity,  or  of  the  ^^^^  ^^ 
peace  and  good  government  of  the  world,  it  is  desirable  affiS'^ 
that  British  statesmen  should  have  an  opportunity  of  de- 
claring their  sentiments,  from  their  place  in  Parliament — 
whether  by  so  doing  they  merely  express,  with  the 
weight  due  to  their  personal  character  and  high  official 
position,  the  general  feehngs  of  the  country,  or  whether 
they  aim  at  influencing  public  opinion  itself  by  intelligent 
and  authoritative  explanations  upon  points  concerning 
which  they  possess  pecuhar  faciUties  for  instructing  the 
public  mind — it  is  customary  for  some  member  to  call 
the  attention  of  the  House  and  of  the  government  thereto, 
in  an  informal  way,  or  upon  a  motion  for  papers.**  But, 
while  important  beneficial  results  may  follow  from  the 
temperate  use  of  this  practice,  it  is  liable  to  great  abuse. 
Discussions  upon  topics  which  are  beyond  the  jurisdiction 
of  ParUament  to  determine  should  not  be  provoked 
except  upon  grave  and  fitting  occasions.  When  by  the 
operation  of  existing  treaties,  the  position  and  duties  of 
England  may  be  afiected  by  events  transpiring  in  other 
countries  * — or  where  there  is  a  reasonable  probability 
that  the  observations  of  statesmen  and  politicians  in  the 
British  legislature  will  have  a  beneficial  influence  upon 
the  fortunes  of  the  country  to  which  they  refer® — 
they  would  not  be  unsuitable,  or  out  of  place.  But 
whenever  the  ministers  of  the  crown  discourage  or  depre- 
cate the  expression  of  opinions  in  ParUament  upon  the 
course  of  affairs  in  other  countries,  it  is  safer  to  defer  to 


f.  see  tbe  obserrations  oi  »ir  debates  on  the  affiiirs  of  Poland,  in 

and  of  Lord  John  RuscieU  the  Lords^  on  July  10,  1861,  and  in 

on   religious   intolerance  in   Spain,  the  House  of  Commons,  on  Feb.  27^ 

Plans.  Deb.  toI.  clxi.  pp.  2054, 2072 ;  1868. 

discussion  on    the    anairs   of  Den-  '  Hans.  Deb.  toL  cbdx.  p.  884. 
mark,  and  Holstein,  in  the  House  of  *  Sir  F.  Goldsmid  and  Lord  Pal- 
Lords  on  March   18,  1861 ;  and  on  merstoui  Ibid,  vol  clxTii.  pp.  117l| 
the  Pope  and  the  Kingdom  of  Italy,  1106, 
in  the  Lords,  on  April  19,  1861 ; 


620  Tllfi  BOYAIi  PBEBOGATIVE^. 

their  guidance,  and  to  refrain  from'  utterances  that  may 
be  hurtful  to  the  cause  which  it  is  desired  to  promote, 
and  that   might   even   operate   prejudicially  upon   the 
interests  of  the  British  nation. 
Con-  We  have  now  passed  under  review  the  principal  pre- 

TCmiiL.  rogatives  of  the  British  crown,  and  have  endeavoured  to 
point  out,  in  the  light  of  precedent,  and  with  the  help  of 
recognised  authority  in  the  interpretation  of  constitutional 
questions,  the  proper  fimctions  of  Parliament  in  relation 
thereto.  We  have  shown  that  the  exercise  of  these  pre- 
rogatives has  been  entrusted,  by  the  usages  of  the  Consti- 
tution, to  the  responsible  ministers  of  the  crown,  to  be 
wielded  in  the  king's  name  and  behalf,  for  the  interests 
of  the  state;  subject  always  to  the  royal  approval,  and  to 
the  general  sanction  and  control  of  Parliament  Parlia- 
ment itself,  we  have  seen,  is  one  of  the  councils  of  the 
crown,  but  a  council  of  deliberation  and  advice,  not  a 
council  of  administration.  Into  the  details  of  administm- 
tion  a  parliamentary  assembly  is,  essentially,  unfit  to 
enter ;  and  any  attempt  to  discharge  such  functions,  under 
the  specious  pretext  of  reforming  abuses,  or  of  rectifying 
corrupt  influences,  would  only  lead  to  greater  evils,  and 
must  inevitably  result  in  the  sway  of  a  tyrannical  and 
irresponsible  democracy.  'Instead  of  the  function  of 
governing,  for  which,'  says  Mill,'  '  such  an  assembly  is 
radically  unfit,  its  proper  office  is  to  watch  and  control 
the  government ;  to  throw  the  light  of  publicity  on  its 
acts ;  to  compel  a  full  exposition  and  justification  of  all 
of  them  which  anyone  considers  questionable ;  to  censure 
them  if  found  to  merit  condemnation ;  and  if  the  men 
who  compose  the  government  abuse  their  trust,  or  fulfil 
it  in  a  manner  which  conflicts  with  the  deliberate  sense 
of  the  nation,  to  expel  them  firom  office' — or,  rather, 
compel  them  to  retire,  by  an  unmistakable  expression  of 
the  will  of  Parliament     Instead  of  attempting  to  decide 


'  Mill,  Rep.  Govt  p.  104 
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upon  matters  of  administration  by  its  own  vote,  tBe  proper 
duty  of  a  representative  assembly  is  '  to  take  care  that  the 
persons  who  have  to  decide  them  are  the  proper  persons/ 
'  to  see  that  those  individuals  are  honestly  and  intelligently 
chosen,  and  to  interfere  no  further  with  them ;  except 
by  unlimited  latitude  of  suggestion  and  criticism,  and  by 
applying  or  withholding  the  final  seal  of  national  assent.'*^ 

'  Mill,  Eep.  Govt  pp.   94,  106.    Functions  of  Kepresentatiire  Bodies' 
The  whole  chapter  *  On  the  Proper    is  deserving  of  a  careful  study. 
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Ministerial  defeats  in  Parliament,  78, 
130  n^  131-138 

on  financial  propositions,  617 

Ministerial  interregnum,  107,  151,  226 
Ministerial  responsibility,  origin  of,  37 

when  first  adcnowledged,  41 

progress  and  extent  of,  46,  53, 

169.  174,  245,  256,  835 

is  to  Parliament,  and  to  no  other 

tribunal,  301 
for  the  dismissal  of  their  pre- 
decessors, 68,  124,  223 
for  the  official  acts  of  their  sub- 
ordinates, 388 
Ministry. — See  Ministers 
Minutes  of  Council,  rightful  limits  of,  291 

on  educational  matters,  292 

Money. — See  Supply 
Money  Bills,  525 
Muir,  Palmer,  &c.,  case  of,  848 
Mutiny  Act,  821 

"^AVY— iS^  Army  and  Nary 
^^     Negotiations,  papers  concerning, 
when  communicated  to  Parlia- 
ment, 603,  612  ft. 

—  matters  proper  for,  should  be  left  to 

executive  action,  612 

—  result  of,  to  be  communicated  to 

Parliament,  613 
New  Zealand'episcopate,  314 
North,  Lord,  his  administration,  73 

OATHS  in  Parliament,  250 
Officers.— &0  Public  Officers 
Officers  of  Army  and  Navy,  control  of 

the  Crown  over,  326 
Opinions,  legal,  confidential  documents, 

357 
Ordera  in  Council,  285-290 

IDALMER,  Mr.,  case  of,  438 
•^     Palmerston,  Lord,  his  first  admi- 
nistration, 150 

—  —  his  second  administration,  158 
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Papers,  when  communicated  to  Parlia^ 
ment  and  when  refused,  278,  602 

—  cost  of   furnishing  to  Parliament, 

281 

—  concerning  private  affiiirs,  281 
Paper-duties  case,  459 
Pardon,  prerogative  of,  343 
Parliament  advises  the  Crown  on  the 

formation  of  a  ministrv,  211 

—  may  not  interfere  with  the  dismissal 

of  a  minister,  228 

—  its  constitutional    relation    to    the 

Crown,  246 

—  may  advise  the  Crown  upon    any 

matter,  263 

—  may  inquire  into  all  acts  of  adminis- 

tration, 255 

—  representation  of  every  public  de- 

partment therein,  388 

—  ought  not  to  legislate  on  matters 

proper  for  negotiation,  612 

—  proper  functions  of,  620 

—  dissolution  of,  when  justifiable,  134, 

154,  209 
cases  oi;  firom  1782  to  1866,  162 

—  prorogation  of,  its  effect,  246 
Parliament,  Houses  of,  appointment  of 

their  officers  and  servants,  387 
contingent  expenses,  how  pro- 
vided for,  402 

salaries  of  employie  in  both 

Houses,  404 

may  not  communicate  directly 

with  foreign  powers,  607 

orwithother  legislative  bodies, 

609.— 5^«    also    Votes    of 
Thanks 
Parliamentary  gtvemment  defined,  1 

to  what  it  owes  its  success,  13 

its  peculiar  advantages,  82 

Partition  Treaties,  case  of  the,  42 
Party  government  defined,  8 

origin  of,  47 

Patronage  in  the  hands  of  an  out-going 
administration,  137 

—  abuse  of,  376 

—  how  dispensed,  880 

—  extent  of,  in  Great  Britain,  384 

—  of  the  Board  of  Adhairalty,  enquiry 

into  its  distribution,  414 
Paymaster  General,  fonds  in  his  hands, 

how  applied,  544,  549 

cash  account,  654 

Peel,  Sir  R.,  his  first  administration, 

68,  123 

—  his  second  administration,  139 
Peers,  creation  of;  868 

—  life  peerages,  368 

—  their  interference  at  elections,  9 
Pensions. — See  Public  Officers 
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FereoTal,  Mr.,  his  administratioii,  93 

his  appointment  to  the  Chaucollor- 

Bhip  of  the  Duchy  of  Lancaster, 
408 
Petition  of  Eight,  procedure  on,  239 
Petitions  for  aid  to  be  recommended  by 

the  Crown,  429,  434 
Pitt,  William,  his  first  administration, 

64,77 

his  second  administration,  86 

Portland,Duke  of,  fir8tadmini8tration,76 

second  administration,  90 

Post  office,  opening  letters  at  the,  272 

Sunday  labour  in  the,  262 

Prerogative  defined,  244 

—  in  connection  with  Parliament,  244 
— ^  government  defined,  3 

—  existed  before  the  Reyolution  of  1688, 
36 

—  its  weakness,  89 

Prime  minister,  the  free  choice  of  the 
Sovereign,  219 

chosen  by  his  colleagues,  221 

empowered  to  select  his  own  col- 
leagues, 218,  225 

the   channel  of    communication 

between    the    Crown  and  the 
ministry,  228,  230 
Prince  Consort,  position  and  duties  of 

a,  195 ;  and  see  Albert,  Prince 
Private  correspondence  on  public  mat- 
ters, 604 
Private  Secretary  to  the  Sovereign,  191 
Privy  Council,  meetings  of,  233 

—  —  decisions  of,  questioned  in  Parlia- 

ment, 269. — See  also  Minutes  of 

Council 

Privy    councillors,    their    appointment 

and  responsibility,  43,  51,  217,  222, 

226 

Prize  money,  distribution  of,  327  n.  367n. 

436  n,  454  n. 
Proclamations,  their  constitutional  li- 
mits, 288 
Property  the  basis  of  representation,  9 
Public  accounts,  form  of  the,  592  n. 

standing  committee  of,  its  origin 

and  Sinctions,  589 

its  reports,  593 

Public  lands,  sale  or  exchange  of^  when 
subject  to  parliamentary  control,  552 
Public    money,  parliamentaiy   control 
over  the  grant  of,  453 

over  the  issue  and  expenditure  of, 

534 

exercised  by  the  Exchequer  and 

Audit  department,  635 

proceedings   to  give  effect  to   a 

parliamentary    appropriation, 
640 


REF 

Public  mone^  to  be  expended  only  as 
Parliament  may  direct,  5^,  543 

—  —  unauthorised  expenditures  546 
discretion  of  the  government  in 

emergent  cases,  5io 

increasing  strictness  of  Parlia- 
ment in  controlling  expenditure, 
552.-— iSM  also  Supply ;  Trea- 
sury 

Public  moneys'  committee  of  1857, 689  n. 

Public  officers,  rights  of  the  Crown  in 
relation  to,  375 

political    and  non-political    ap- 

pointmenU,  377,  382 

advantages  of  permanency  in  the 

civil  service,  378 

'^-  —  promotions  not  to  be  influenced 
by  politics,  383,  897 

•—  —  competitive  examinations,  386, 
417 

all  subordinated  to  some  political 

head,  388 

for  what  cause  they  may  be  dis- 
missed, 389,  393 

—  —  should  abstain  from  interference 

in  politics,  391 
their  exercise  of   the  franchise, 

391  n. 
pensions  and  retiring  allowances, 

394,  397 

salaries  how  regulated,  396 

of  ministers  of  state,  419 

of  parliamentary  officers  and 

servants,  404 

of  revenue  officers  paid  out  of 

receipts,  471,  555 
pensions  to,  how  reg^ulated,  398, 

418,  421 

—  —  their  appointment,  direction,  and 

remuneration,  how  far  sub- 
ject to  parliamentary  control, 
401,  407-427.— &«  also  Trea- 
sury 
Public  opinion  in  relation  to  Parh'a- 
ment,  14,  228  n. 

on  questions  of  foreign  poUcy, 

602  n. 


QUEEN'S  University,  Ireland,  charter, 
case  of  the,  373 


RED  Sea  and  India  telegraph,  case  of 
the,  506 
^form  Act  of  1832,  its  enactment,  119 

its  effects,  16,  65,  70 

Reform  Bill  of  1858,  154 
of  1866,  169 
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•^*  Vol.  11.  of  this  work  is  now  in    the  presa^  and 
will  contavn  chapters  on  the  following  subjects: — 

L    The  Cabinet  Cotmcil:  its  origin,  modem  development^  and  present 
position  in  the  English  Constitution. 

II.    The  several  Members  of  the  Administration;  their  relative  position 
and  political  Auctions. 

III.  The  Administration  in  Parliament:   their  conduct   of  public  busi- 

ness, &C. 

IV.  Proceedings  in  Parliament  against  Judges  for  misconduct  in  office. 


